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STATE  OF  MISSOURI 


OCTOBEE  TEEM,  1919. 


{Continued  from  Vol.   280] 


THE  STATE  ex  reL  BOATMEN'S  BANK  v.  GEQBGE 
D.  REYNOLDS  et  al,  Judges  of  St.  Louis  Court 
of  Appeals. 

^     In  Banc,  January  28,  1920. 

1.  COMTIJCT  IN  OPINIONS:  Certiorari  to  Court  of  Appeals:  Unjuit 
I>ecision.  Upon  certiorari  directed  to  a  Court  of  Appeals  based  on 
an  allegation  of  a  conflict  of  its  opinion  in  a  given  case  with  prior' 
^decisions  of  the  Supreme  Court,  the  Supreme  Court  cannot  inter- 
pose merely  because  It  may  regard  the  decision  of  the  Court  of 
Appeals  as  unjust.  The  sole  inquiry  is:  Is  the  opinion  in  con- 
flict with  controlling  decisions  of  the  Supreme  Court?  tt  it  is,  the 
record  must  be  quashed;  if  it  is  not,  the  writ  must  be  quashed. 

2.  BK  WEK  DI8TBICT:  Lot:  Definition.  Section  14  of  Article  6  of  the 
Charter  of  St  Louis  relates,  not  to  sewer  districts,  but  to  the  con- 
struction  of  streets,  boulevards  and  alleys,  and  the  word  "lot" 
used  therein  is  required  to  be  construed  "as  used  in  this  section," 
and  is  not  to  be  understood  as  a  definition  of  "the  lots  of  ground" 
and  "the  lots  and  parcels  of  ground"  used  respectively  in  Sections 
21  and  22,  which  relate  to  district  sewer  and  joint  sewer  districts, 
according  to  which  assessments  of  benefits  are  made  by  area,  and 
not  by  front-footage,  and  wherein  the  words  "lit"  and  "parcels  of 
ground"  are  used  as  equivalent  terms. 

3.    :  Tax  Bills:  Against  Lots  Instead  of  Whole  Tract:  Dedication 

of  Streets.  Where  the  recorded  plat  divided  a  tract  into  seven  lots, 
designating  streets  and  alleys  thereon,  separate  tax  bills  to  pay 
the  costs  of  constructing  a  district  sewer  may,  under  the  charter 
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of  St.  Louis,  be  Issued  against  the  lots  severally,  and  are  not  void 
because  one  tar  bill  was  not  issued  against  the  tract  as  a  whole, 
although  the  streets  and  alleys  have  not  been  actually  established; 
nor  is  there  anything  in  Bambrick  Bros.  Construction  Co.  v.  Sem- 
pie  Place  Realty  Co.,  270  Mo.  450.  that  requires  the  assessment  to 
be  made  by  one  tax  bill  against  the  entire  tract.  Nor  was  it  nec- 
essary that  there  should  have  been  a  dedication  of  the  streets  and 
alleys  to  public  use,  according  to  the  recorded  plat,  in  order  to 
give  validity  to  the  tax-bills. 

4.   — :   :   Substantial  Compliance  With  Charter  ProvlBions. 

If  charter  provisions  concerning  the  assessment  of  benefits  for  a 
public  improvement  have  been  substantially  complied  with  and 
the  improvement  has  been  made  according  to  contract,  irregu- 
larities which  do  not  injuriously  affect  the  interests  of  the  property- 
owner  should  not  be  permitted  to  defeat  a  suit  on  the  tax  bills; 
and  where  such  is  the  case,  a  ruling  by  the  Court  of  Appeals  that 
such  irregularities  render  the  tax  bills  void  and  in  the  same  opin- 
ion denouncing  the  ruling  a!^  unjust,  is  in  conflict  with  Sheehan 
V.  Owen,  82  Mo.  458. 

5.  : :  Directory  Provisions.  A  charter  provision  concern- 
ing a  district  sewer  which  requires  the  issuance  of  "a  special  tax- 
bill  against  each  lot  in  the  district"  should  be  held,  in  the  absence 
of  a  showing  of  some  loss  or  damage  to  the  property  owner,  to  be 
directory  only;  and  wher^  the  sewer  has  been  constructed  in  sub- 
stantial compliance  with  charter  provisions  and  the  contract,  a 
holding  that  such  a  requirement  is  mandatory  and  the  tax  bills 
void  because  the  entire  assessment  was  not  included  in  one  tax 
bill  against  the  entire  tract,  is  to  confiscate  the  labor  and  material 
which  went  into  its  construction,  and  is  in  conflict  with  Granite 
Bituminous  Paving  Co.  v.  McManus,  244  Mo.  184. 

Certiorari. 

Reoobd  quashed. 

Jehmann  <&  Lehmmm,  Paul  V.  Jatiis  and  Thos.  li. 
Reyhurn  for  relator. 

(1)  The  Court  of  Appeals,  in  deciding  the  case 
of  Boatmen's  Bank,  v.  Semple  Place  Realty  Co.  failed 
and  refused  to  follow  the  last  controlling  decisions  ot 
the  Supreme  Court  in  the  following  cases:  Bambrick 
Bros.  Const.  Co.  v.  Semple  Place  Realty  Co.,  27a  Mb. 
450;  State  ex  rel.  v.  St.  Louis,  211  Mo.  606;  Sheehan 
V.  Owen,  82  Mo.  465;  Neil  v.  Ridge,  220  Mo.  233;  State 
ex  rel.  v.  Eicher,  178  S.  W.  174. 
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Eliot,  Chaplin,  Blayney  &  Bedal  for  respondents. 

(1)  The  Supreme  Court,  in  reviewing  the  decision 
of  the  Court  of  Appeals  upon  certiorari  only  determines 
whether  the  Court  of  Appeals  in  announcing  the  law 
of  the  case  upon  the*  facts  as  stated  in  its  opinion  failed 
to  follow  the  last  previous  ruling  of  the  Supreme  Court. 
State  ex  rel.  Peters  v.  RejTiolds,  214  S.  W.  122.  (2) 
Bambrick  Brothers  Const.  Co.  v.  Semple  Place  Realty 
Co.,  270  Mo.  450,  is  not  a  last  controlling  decision,  (a) 
In  the  Bambrick  case  the  Court  was  dealing  with  tax 
bills  of  a  ''joint  district  sewer. '^  In  the  instant  case 
the  Court  of  Appeals  was  dealing  with  the  tax  bills  of 
a  ** district  sewer,''  These  are  different.  Former  Char- 
ter of  St.  Louis,  sec.  20,  art.  6;  Prior  v.  Const.  Co., 
170  Mo.  442.  (b)  The  charter  provision  for  issuance 
of  tax  bills  for  joint  district  sewers  is  different  from  that 
for  district  sewers,  to-wit,  in  joint  district  sewers  the 
tax  bills  are  issued  against  ''all  of  the  lots  or  parcels 
of  ground."  Former  Charter  of  St.  Louis,  sec.  "22, 
art.  6.  In  sewer  districts  against  "all  the  lots."  Former 
Charter  of  St.  Louis,  sec.  21,  art.  6.  (c)  The  de- 
cision in  the  Bambrick  case  turned  on  whether  the  tax 
bills  were  issued  against  "parcels  of  ground,"  which 
was  not  and  could  not  be  in  the  instant  case.  (3)  State 
ex  rel.  Skrainka  Construction  Company  v.  City  of  St. 
Louis,  211  Mo.  591,  is  not  a  last  controlling  decision. 
(4)  Neither  is  Sheehan  v.  Owen,  82  Mo.  458,  nor  Neil 
V.  Ridge,  220  Mb.  233,  nor  State  ex  rel."  v.  Eicher, 
178  S.  W.  171,  a  last  controlling  decision. 

WILLIAMSON,  J.— We  turn  to. the  opinion  of  the 
C/Ourt  of  Appeals  for  the  following  statement  of  the 
facts : 

"This  in  an  appeal  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  of  the  City  of  St.  Louis  in  favor 
of  the  defendants  upon  certain  special  tax  bills  issued 
for  the  work  of  constructing  sewers  in  Harlem  Creek 
Sewer  District  No.  7  in  St.  Louis.  The  seven  tax  bills 
in  issue  aggregate  $5,750.61. 
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*'It  is  not  necessary  to  set  forth  the  petition  in  the 
case,  as  its  sufficiency  is  not  challenged.  The  petition 
^  is  in  the  usual  form  to  enforce  the  alleged  lien  of  seven 
special  tax  bills  issued  July  29,  1912,  to  the  plain tiflf 
bank's  assignor,  by  the  City  of  St.  Louis,  for  the 
alleged  construction  of  district  sewers  against  seven 
alleged  separate  parcels  of  land  in  St.  Louis,  according 
to  streets  and  alleys  conforming  to  those  shown  on  a  plat 
of  the  so-called  Semple  Place,  recorded  in  the  offibe  of 
the  Recorder  of  Deeds  of  the  City  of  St.  Louis,  on 
December  24,   1892. 

'*  As  to  the  answer  it  is  sufficient  to  state  that,  among 
other  things,  it  alleges  that  the  lots  or  parcels  of  land 
against  which  the  seven  tax  bills  were  issued  constituted 
one  entire  tract  of  land  which,  since  January  1, 1909,  was 
the  private  property  of  defendant,  J.  Denniston  Lyon, 
trustee  under  the  will  of  Charles  J.  Clarke,  deceased; 
that  the  tract  had  never  been  laid  out  or  subdivided,  and 
that  Kossuth,  Brown  and  Slevin  avenues  in  said  tract, 
and  upon  which  parts  of  the  sewers  in  question  were 
laid,  were  the  private  property  of  defendant,  J.  Den- 
niston Lyon,  trustee.  That  parts  of  the  sewers'  in 
question  were  constructed  on  the  said  so-called  streets 
and  alleys  without  the  consent  of  the  said  trustee,  Lyon, 
or  the  beneficiaries  of  the  trust.  The  answer  then  al- 
leges that  each  tax  bill  is  void  because  it  is  assessed 
against  a  part  of  a  single  parcel  of  land;  because  the 
ordinances  are  invalid  in  that  they  require  parts  of  the 
sewer  to  be  built  on  the  private  proi>erty  of  the  defend- 
ants; because  the  enforcement  of  the  bills  would  de- 
prive  the  defendants  of  their  jiroperty  without  com- 
pensation or  due  process  of  law,  contrary  to  the  Consti 
tution  of  the  United  States  and  of  the  State  of  Missouri. 

**The  answer,  as  stated,  is  pleaded  in  seven  counts, 
each  count  being  directed  at  a  count  in  the  petition, 
and  each  setting  up,  among  others,  the  above  defenses, 
The  answer  to  each  count,  however,  includes  a  prayer 
that  should  the  tax  bills  be  held  valid,  nevertheless  tho 
court  should  reduce  the  tax  bills  to  such  an  amount 
as  would  represent  the  proportion  of  the  cost  of  the 
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sewers,  exclusive  of  those  constructed  on  defendant's 
land.     The  reply  was  a  general  denial. 

'*  As  to  the  trial,  plaintiff  having  niade  out  a  prima- 
facie  case,  the  defendants  offered  in  evidence  deeds 
affecting  title  to  the  lots  described  in  the  tax  bills  and 
embracing  the  land  included  in  the  sewer  bills,  and  also 
other  land,  and  affected  by  this  suit.  These  deeds  show 
that  the  land  in  question,  together  with  other  land,  was 
conveyed  by  Charles  J.  Clarke  and  wife  to  John  V. 
Hogan  on  October  11, 1892;  that  on  said  date  said  Hogan 
excuted  a  deed  of  trust  on  the  said  land,  including  the 
land  in  question,  to  William  Booth,  trustee  for  the 
said  Charles  J.  Clarke.  On  November  15, 1902,  said 
Hogan  conveyed  the  land  in  question,  by  warranty  deed, 
to  the  Semple  Place  Realty  Company.  Defendant  next 
offered  in  evidence  the  plat  of  Semple  Place,  executed 
December  6,  1892,  by  the  Semple  Place  Realty  Com- 
pany, John  V.  Hogan  and  one  Christiana  Winklemeyer, 
acknowledged  and  recorded  in  the  Recorder's  office  of 
the  City  of  St.  Louis,  December  24,  1892,  said  plat 
subdividing  the  land  against  which  the  said  tax  bills 
were  issued,  into  lots  described  in  said  tax  bills,  the 
streets  and  alleys  being  designated  thereon. 

*'The  deed  of  trust  on  the  said  land,  of  October  11, 
1892,  was  foreclosed  and  the  defendants  offered  in  evi- 
dence a  trustee's  deed  from  William  Booth,  trustee  for 
John  V.  Hogan,  to  Charles  J.  Clarke,  dated  May  17, 1897, 
reconveying  said  land,  which  had  boon  subdivided,  as 
aforesaid,  and  a  plat  thereof  recorded.  Defendants  also 
introduced  the  will  of  said  Clarke,  showing  the  probate 
thereof  of  January  7,  1900,  by  which  will  John  V. 
Hogan  and  Frank  Semple  were  made  trustees  for  the 
residuary  estate  embracing,  among  others,  the  land 
against  which  the  tax  bills  were  issued,  for  the  benefit 
of  defendants,  Louisa  S.  Clarke,  Thomas  S.  Clarke,  Louis 
S.  Clarke,  Joseph  K.  Clarke,  Mabel  McCrea,  Mildred 
Painter,  Clarke  Painter  and  Alden  Painter. 

'*  Defendants  introduced  testimony  which  was  not  con- 
tradicted, to  the  effect  that  a  portion  of  the  sewer  con- 
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structed  under  the  ordinances  creating  the  sewer  district 
was  located  on  what  was  alleged  to  be  Brown,  Slevin 
and  Kossuth  avenues  and  certain  alleys,  all  of  which  said 
streets  and  alleys  were  located  on  a  part  of  said  Semple 
Place,  as  appears  on  the  recorded  plat  thereof,  herein- 
after mentioned. 

**Leo  Osthaus,  the  Assessor  of  Special  Taxes  for 
the  City  of  St.  Louis,  a  witness  for  the  defendants,  testi- 
fied that  part  of  the  sewer  district  had  been  constructed 
upon  the  above  named  avenues  and  alleys  as  shown  on 
the  recorded  plat  of  Semple  Place,  and  that  he  had 
assumed  from  the  recorded  plat  that  these  avenues  were 
open  streets,  but  that  at  the  time  of  the  drawing  of  the 
bills  in  suit  he  had  not  personally  known  anything  about 
the  physical  characteristics  of  the  particular  parcels  of 
land  and  had  not  seen  the  land  prior  to  that  time,  but 
that  he  had  assessed  the  property  according  to  the  plat, 
which  showed  the  streets  and  alleys  thereon,  as  shown 
by  the  said  records,  since  1892,  and  that  in  calculating 
the  area  of  the  district  against  which  the  tax  was  assessed 
the  witness  had  treated  the  so-called  streets  and  alleys 
in  Semple  Place  as  open  streets  and  alleys  and  ndt  as  be- 
longing to  the  Clarke  estate,  but  as  highways. 

*'0n  cross-examination  the  witness  testified  that  in 
figuring  out  the  area  of  defendants'  property,  to  be 
charged  with  its  proportion  of  the  costs  of  the  entire 
sewer,  the  area  of  the  streets  and  alleys  claimed  by  de- 
fendants to  be  private  property,  had  been  excluded,  to- 
wit,  123,151  square  feet;  that  the  total  cost  of  the  sewer 
was  $89,717.98;  that  the  cost  of  the  construction  of  that 
part  of  the  sewer  of  which  defendants  complain,  namely, 
on  Brown,  Kossuth  and  Slevin  avenues,  and  the  alleys, 
as  shown  on  the  plat  of  Semple  Place,  was  $2,872.36; 
that  if  there  was  deducted  from  the  total  cost  of  the 
sewer  the  cost  of  constructing  the  sewers  claimed  to  bo 
on  the  private  property  of  the  defendants,  the  total  cost, 
of  the  sewer  would  be  reduced  to  $86,845.42;  that  if 
the  defendants'  property  was  treated  as  one  entire  tract, 
and  if  the  area  of  the  streets  and  alleys  which  defendants 
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claim  to  be  private  property,  are  figured  in  determining 
defendants '  proportion  of  the  reduced  cost  of  the  sewer, 
then  in  spite  of  the  reduction  of  the  total  cost  of  the 
sewer  from  $89,717.98  to  $86,845.42,  the  plaintiff's  pro^ 
portion  of  the  reduced  total  cost,  by  reason  of  the  In- 
creased area  caused  by  the  inclusion  of  the  streets  and 
alleys  which  defendants  claim  are  private  property,  will 
be  $7,179.55,  instead  of  the  present  charge  against  the 
property  of  $5,750.61;  that  the  general  taxes  had  been 
assessed  against  the  property  according  to  the  said  re- 
corded plat  of  Semple  Place,  said  assessment  for  general 
taxes  treating  the  streets  and  alleys  shown  on  the  plat 
as  though  such  streets  and  alleys  were  public  property, 
and  that  the  general  taxes  had  been  paid*since  1892  on 
the  city  blocks  as  shown  on  the  plat,  and  no  taxes  paid  on 
the  streets  and  alleys  claimed  to  be  private  property,  as 
designated  on  the  plat. 

'*  Charles  R.  Skinker,  a  witness  for  defendants,  tes- 
tified that  he  had  known  the  land  against  which  the  tax 
bills  sued  upon  were  issued  since  prior  to  1908  and  con- 
tinuously from  that  time  up  to  the  date  of  the  trial ;  that 
prior  to  the  enactment  of  ordinances  for  the  construc- 
tion of  the  sewer  for  which  the  tax  bills  here  sued  upon 
were  issued,  the  said  land  was  surrounded  by  one  wire 
fence,  without  any  buildings  or  improvements  of  any  kind 
upon  it ;  without  any  open  ways  or  streets ;  with  a  great 
many  trees  upon  it,  and  had  previously  been  used  for 
pasture  for  herds  of  cattle  for  a  neighboring  dairy ;  that 
the  defendants  are  all  residents  of  Pennsylvania  or  New 
York  and  have  been  non-residents  for  many  years.  The 
witness  further  testified  that  he  had  been  the  attorney 
for  MiT.  Lyon,  one  of  l^he  trustees,  since  1910;  that  the 
witness  had  first  learned  of  the  construction  of  the  sewer 
when  the  bills  were  presented  to  him  for  payment,  and 
he  went  out  to  the  land  and  found  scars  on  the  land  where 
the  sewer  had  evidently  been  laid;  that  the  defendants 
had  given  no  permission  or  license  to  build  sewers  on  this 
land;  that  there  had  never  been  any  streets  upon  the 
property,  or  alleys,  and  up  to  the  time  of  the  trial  there 
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was  uo  evidence  that  tkere  ever  had  been  any  streets  on 
the  land. 

**  Thereafter,  the  court  found  the  issues  joined  on 
each  of  the  seven  counts  of  the  petition  in  favor  of  all 
defendants  upon  the  pleadings  and  proof  adduced,  and 
adjudged  that  plaintiff  take  nothing  by  said  counts ;  that 
all  defendants  be  discharged  and  recover  of  plaintirf 
their  costs  of  the  action.  Plaintiff  in  due  time  filed  a 
motion  for  new  trial,  which  was  subsequently  overruled, 
and  plaintiff  appeals.'^ 

The  case  of  Bambrick  Bros.  Construction  Co.  v. 
Semple  Place  Realty  Co.,  270  Mo.  450,  was  a  suit  con- 
cerning the  validity  of  sewer  tax  bills  affecting  the  same 
property  here  in  question  and  against  the  same  defend- 
ants.   In  the  Bambrick  case,  as  here,  seven  tax  bills  had 

been  issued  against  'the  seven  lots  in  Semple 
tbxm      Place,  and  it  was  claimed  there,  as  here,  that 

the  tax  bills  so  issued  should  have  been  issued 
as  one  instead  of  seven,  and  against  Semple  Place  as  a 
whole  instead  of  the  lots  composing  it.  The  only  differ- 
ence, if  any,  lies  in  the  fact  that,  in  the  Bambrick  case, 
the  tax  bills  were  issued  for  the  construction  of  a  joint 
district  sewer,  while  in  the  pending  case  they  were  issued 
for  the  construction  of  a  district  sewer.  In  the  Bambrick 
case  we  held  the  seven  joint  district  sewer  bills  valid 
while  in  the  case  in  hand  respondents  have  held  the  seven 
district  sewer  bills  void.  These  bills  amount  to  $5750.61. 
That  the  sewers  were  properly  built,  under  proper  author- 
ity and  that  the  tax  bills  were  issued  for  the  correct 
amount  is  not  questioned.  As  stated,  the  vital  defect  is 
said  to  be  that  seven  bills  were  issued  instead  of  one.  It 
is  not  claimed  that  the  property  owners  are  compelled  to 
pay  more,  nor  that  the  benefits  to  them  are  less,  by  rea-  ' 
eon  of  that  fact,  nor  that  they  are  otherwise  injured  in 
any  respect.  In  other  words,  the  bald,  technical  defense  is 
made  that  because  the  bills  are  seven  in  number,  instead 
of  one,  and  against  seven  lots,  instead  of  against  a  tract 
enclosing  those  lots,  therefore  the  property   owners  are 
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absolved    from    paying  anything.  *^  'Tis  a    great  price, 
for  a  small  vice/* 

To  state  this  proposition  is  to  demonstrate,  its  in-, 
jnstice.  Indeed,  the  learned  respondents  were  so  deeply 
impressed  with  the  unconscionable  character  of  this 
claim  that  upon  a  rehearing  granted  by  them,  they  de- 
nounced their  own  decision  as  one  ^'obviously  inequitable 
and  unjust,'*  but  felt  themselves  bound  to  adhere  to  it 
because  of  "controlling  opinions  of  the  Supreme  Court 
touching  the  matter  in  hand.*'  However,  under  the  limi- 
tations imposed  upon  us  in  proceedings  by  certiorari,  we 
are  not  at  liberty  to  interpose  merely  because  we  may  re- 
gard the  decision  as  unjust.  Our  sole  inquiry  is :  Is  the 
opinion  in  conflict  with  our  own  controlling  decisions! 
If  it  is,  we  must  quash  the  record.  If  not,  we  must  quash 
the  writ.  [State  ex  rel.  Peters  v.  Reynolds,  214  S.  W. 
121.] 

Counsel  for  respondents  tersely  state  their  conten- 
tion as  follows:  '*To  summarize,  tax  bills  in  a  district 
sewer  improvement  are  only  issued  against  lots  as  de- 
ifined  in  the  Charter,  but  in  a  joint  district  sewer  im- 
provement may  be  issued  either,  (a)  against  lots,  or  (b) 
parcels,  i.  e.,  in  the  instant  case  (involving  a  district 
sewer),  the  tax  bills  to  be  valid  must  be  issued  against 
lots,  but  in  the  Bambrick  case  they  could  be  issued  either 
against  lots  or  parcels  of  ground." 

The  reason  is  said  by  respondents*  counsel,  to  lie  in 
the  difference  in  phraseology  of  Section  21  of  Article 
VI  of  the  Charter  of  the  City  of  St.  Louis,'  concerning 
district  sewers,  and  Section  22  of  the  same  article  of  the 
same  charter,  concerning  joint  district  sewers,  when 
construed  in  the  light  of  Section  14  of  that  article,  de- 
fining the  word  lot.  Counsel  contend  that  Semple  Place 
is  "a  parcel  of  ground,**  and  not  a  lot  or  lots;  that 
district  sewer  tax  bills  cannot  issue  against  *^  parcels  of 
ground,**  but  against  lots  only,  and  even  theli  such  bills 
can  issue  against  such  lots  only  as  conform  to  tiie  charter 
'  definition  of  lot  as  found  in  Section  14  of  the  charter, 
and  hence  the  tax  bills  here  in  suit  are  void.  The  question 
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is  thus  presented  whether  or  not  the  charter  definition  of 
lot,  found  in  Section  14,  shall  be  held  to  apply  to  the 
word  lot  as  used  in  Section  21.  So  much  of  Article  VT 
of  the  Charter  of  St.  Louis  as  is  deemed  pertinent  to 
this  question,  is  as  follows: 

Sec.  21.    **As  soon  as  a  district  sewer    .    .    .    is    .    •    . 
completed,  the  Sewer  Commissioner  shall  cause  to 
be  computed  the  total  cost      .     .    .    and  certify 
the  same  to  the  president  of  the  Board  of  Public 
Improvements,  and  the  president    .     .     .    shall 
assess  it  as  a  special  tax  against  all  the  lots  of 
ground  in  the  district  respectively.     .     .     .'^ 
Sec.  22.     **  Whenever  the  whole  or  a  section  of  a  joint 
district  sewer  is  fully  completed,  the  Sewer  (Com- 
missioner shall  cause   the  total  c^st    ...    to 
be  computed,  and  shall  certify  to  the  pr^esident  of 
the  Board  of  Public  Improvements,  and  the  presi- 
dent   .    .     .    shall  assess  it  against  all  of  the 
lots  or  parcels  of  ground  in  the  joint  sewer  dis- 
trict   .    .    .'' 
Sec.  14.    ^'The  word  *lot'  as  used  in  the  section,  shall 
be  held  to  mean  the  lots  as  shown  by  recorded 
plats  of  additions  or  subdivisions,  but  if  there  be 
no  such  recorded  plat,  or  if  the  owners  of  prop- 
erty have  disregarded  the  lines  of  lots  as  platted 
and  have  treated  two  or  more  lots  or  fractions 
thereof  as  one  lot,  then  the  whole  parcel  of  ground 
or  lots  so  treated  as  one  shall  be  regarded  as  a 
lot  for  the   purpose  hereof.'^ 
It  will  be  noted  that  Section  21  provides  that  the  tax 
shall  be  assessed  against  ^*all  the  lots  of  ground.'-  Sec- 
tion 22  uses  the  words  *^all  of  the  lots  or  parcels  of 
ground."  Upon  that  difference  the  fate  of  the  tax  bills 
here  in  suit  is  said  to  hang.    We  take  judicial  notice  of 
the  provisions  of  the  Charter  of  the  City  of  St.  Louis 
(Mo.  Cons.  Art.  9,  seo.  21;  Jennings  Heights  Land  & 
Imp.  Co.  V.  City  of  St.  Louis,  257  Mo.  291,  1.  c.  300),  and 
hence  we  know  that  Section  14  of  the  charter,  supra,  re-, 
lates,  not  to  sewers  districts,  but  as  its  title  states,  to  the 
^* Construction  of  Streets,  Boulevards  and   Alleys/'  a 
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wholly  different  topic.  Scanning  the  paragraph  defining 
the  word  lot,  we  find  that  it  is  expressly  limited  to  a  defi- 
nition of  that  word  **as  nsed  in  this  section.^'  These 
are  plain  words,  and  plainly  limit  the  charter  definition 
of  the  word  lot  to  Section  14.  A  reason  for  that  limita- 
tion will  presently  appear.  Section  14  provides,  among 
other  things,  for  the  construction  of  pavements  and  side- 
walks and  for  repairing  them,  and  for  the  issuance  of 
special  tax  bills  for  the  cost  thereof.  The  method  of  de- 
termining the  amount  of  such  tax  bills,  as  against  any 
particular  tract  of  land  is,  as  to  sidewalks,  the  familiar 
one  of  assessing  against  each  lot  such  a  proportion  of 
the  total  tax  as  the  front  feet  of  that  lot  bear  to  the  total 
number  of  linear  f^et  of  all  property  abutting  on  the 
,  sidewalk  so  to  be  constructed.  As  to  paving,  curbing 
and  guttering,  one-fourth  of  the  cost  is  assessed  in  like 
manner,  and  the  remainder  is  levied  upon  a  benefit  dis- 
trict. District  sewer  and  joint  district  sewer  tax  bills  are 
levied  upon  a  different  plan,  namely,  upon  the  propor- 
tion of  the  area  of  each  particular  tract  to  the  area  of 
the  entire  district,  without  regard  to  street  frontage. 
[See  Sections  21  and  22,  Charter  of  St.  Louis,  supra.] 
Furthermore,  districts  for  lajdng  sidewalks,  curbing, 
guttering  and  otherwise  improving,  or  for  constructing 
boulevards,  streets  and  alleys,  are  required  by  other  por- 
tions of  Section  14  to  be  lard  out  with  special  reference 
to  lots:  **the  district  line  shall  be  so  drawn  as  to  include 
the  entire  depth  of  all  lots  fronting  on  the  street  to  be 
improved,*'  but  **if  there  is  no  parallel  or  converging 
street  on  either  side  of  the  street  to  be  improved,  the  dis- 
trict lines  shall  be  drawn  three  hundred  feet  from  and 
parallel  to  the  street  to  be  improved,"  to  quote  the  lan- 
guage of  Section  14;  whereas,  sewer  districts  may  be  of 
such  form  and  dimensions  as  may  be  prescribed  by  or- 
dinance, without  regard  to  streets  or  lots.  These  differ- 
ences are  sufficient  reasons  both  for  the  peculiar  limita- 
tion placed  upon  the  word  *'lot"  as  used  in  Section  14 
by  the  charter  definition  above  quoted,  and  also  for  the 
fact  that  that  special  definition  is  expressly  limited  to 
the  use  of  that  word  in  that  section.  So  defined^  it  has  no. 
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relevancy  to  Sections  21  and  22.  Under  Section  14,  a  lot 
having  no  street  frontage  would  pay  no  sidewalk  tax, 
and  only  a  three-fourths  assessment  of  paving  tax,  but 
it  would  be  taxed  its  full  assessment  under  Sections  21 
and  22  for  sewer  purposes,  regardless  of  its  lack  of 
street  frontage.  It  follows  that  as  to  Sections  21  and  22 
of  the  charter,  then,  the  word  lotl  is  released  from  the 
limitations  set  upon  it  by  Section  14,  and  hence  is  to  be 
understood  in  its  ufiual  and  ordinary  meaning.  In 
*'Soule's  Dictionary  of  English  Synonyms,  ^^  the  word 
lot  is  said  to  be  synonymous  with  ** portion,  parcel,  divi- 
sion, part,  piece  of  land.''  Webster  defines  it  as  follows: 
^'The  term  lot  may  refer  to  a  large  piece  [of  land],  such 
as  is  usually  called  a  field,  tract,  parcel,  block,  etc.''  A 
standard  legal  text  defines  lot  as  follows:  ** Applied  to 
real  estate,  it  is  a  term  of  indefinite  meaning,  and  must 
be  interpreted  with  due  regard  to  the  context  and  the 
subject-matter :  thus  the  word  may  be  employed  as  refer- 
ring to  a  division,  parcel,  piece,  portion  or  tract  of 
land."  [25  Cyc.  1629.]  Since  the  charter  definition  of  lots 
applies  only  to  the  section  relating  to  streets,  the  con- 
struction based  upon  that  definition  of  Sections  21  and 
22,  relating  to  sewers,  falls  to  the  ground.  Absent  that 
artificial  and  forced  construction,  'Hots"  and  '* parcels 
of  ground"  may  be  used  as  equivalent  terms  as  well  with 
reference  to  district  sewers  as  to  joint  district  sewers, 
and  the  opinion  involved  in  the  case  in  hand  is  thus  seen 
to  be  squarely  in  conflict  with  our  decision  in  the  Bam 
brick  case,  supra.  This  is  true  even  upon  the  assump- 
tion that  that  decision  rested  upon  the  narrow  ground 
that  the  tax  bills  there  involved  ^*were  issued  against 
parcels  of  ground,"  as  is  contended  by  counsel  for  re- 
spondents. But  we  cannot  agree  to  that  contention. 
The  decision  in  the  Bambrick  case  was  put  upon  a  much 
broader  and  more  satisfactory  foundation,  as  clearly  ap- 
pears from  tjie  following  excerpt:  '*It  will  be  noted  in 
comparing  the  two  provisions  of  the  charter  that  the  lat- 
ter [Section  14]  defining  the  word  *lot'  and  the  sense  in 
which  it  is  to  be  used,  does  not  purport  in  any  way  to 
define  what  shall  be  the  significance  of  the  phrase  *  parcel 
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of  groimd.'  Unless,  therefore,  appellants  are  able  to 
show  that  the  property  affected  by  the  tax  bills  in  suit 
does  not  enclose  the  several  ^parcels  of  ground'  desig- 
nated in  the  tax  bills,  there  is  no  merit  in  tiieir  conten- 
tion that  the  judgment  in  this  pase  fixing  a  lien  on  these 
several  parcels  of  ground  violated  the  charter. ''  [Bain- 
brick  Const.  Co.  v.  Realty  Co.,  270  Mo.  1.  c.  457.] 

In  the  printed  opinion  the  word  *' enclose '^  appears 
as  ''disclose,"  but  that  is  obviously  a  mere  typograph- 
ical error.  To  use  the  word  disclose  in  that  connection 
makes  the  entire  sentence  meaningless,  whereas  to  sub- 
stitute *' enclose '*  gives  point  and  pertinency  to  the  sen- 
tence and  harmonizes  it  with  the  context. 

The  statement  of  facts  above,  quoted  from  respond- 
ents'  opinion,  shows  that  the  plat  of  Semple  Place  was 
before  the  court,  and  that  the  plant  subdivided  ''the 
land  against  which  the  said  tax  bills  were  issued,  into 
lots  described  in  said  tax  bills,  the  streets  and  alleys 
being  designated  thereon."  "The  property  affected  by  the 
tax  bills  in  suit/'  that  is,  the  seven  lots  of  Semple 
Place,  is  thus  shown  not  only  "to  enclose  the  several 
'parcels  of  ground'  designated  in  the  tax  bills,"  as  was 
said  in  the  Bambrick  case,  but  in  fact  to  be  identical 
with  them,  and  there  is  hence  no  merit  in  the  contention 
that  the  tax  bills  are  invalid.  Respondents'  opinion 
upholding  that  contention  does  not  follow  our  decision 
in  the  Bambrick  case,  where  the  contrary  was  held,  as 
to  the  same  property  and  on  substantially  the  same 
facts. 

In  the  case  of  Sheehan  v.  Owen,  82  Mo.  458,  this 
court  said,  at  page  466:  "The  work  has  been  done  by 
the  plaintiff.  No  complaint  is  made  that  it  was  not 
done  according  to  the  contract,  or  that  plaintiff  is  in 
any  manner  charged  with  notice  of  alleged  irregulari- 
ties in  the  proceedings  of  the  council  or  the  acts  of  the 
city  officials,  and  while  there  may  have  been 
SmSSSoe  some  irregularities,  the  ordinances  were  sub- 
stantially complied  with  by  the  city  authori- 
ties and  nothing  done  or  omitted  which  could  possibly 
have  affected  injuriously  the  interests  of  the  defendant 
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or  other  property  holders,  and  we  are  not  inclined  to 
turn  a  plaintiff  out  of  court  who  has  given  his  time  and 
expended  his  money  in  the  improvement  of  their  property 
on  mere  technicalities  which  in  no  manner  affect  the 
substantial  rights  or  interest  of  the  parties.  If,  in  any 
material  respect,  the  ordinances  of  the  city  bearing  up- 
on the  questions  involved  had  been  disregarded  by  the 
city  authorities  or  the  plaintiff,  his  suit  on  his  tax  bill 
could  not  be  maintained;  but  discovering  no  such  dis- 
regard of  the  ordinances  or  any  material  error  com- 
mitted in  the  progress  of  the  trial  in  the  court  below, 
the  judgment  is  affirmed.   All  concur. ' ' 

The  principles  stated  in.  that  opinion  are  sound 
and  salutary,  and  when  applied  to  the  facts  here  in- 
volved, afford  ready  escape  from  the  painful  position 
in  which  the  learned,  able  and  conscientious  jurists 
composing  the  St.  Louis  Court  of  Appeals  conceived 
themselves  to  be  when  they  felt  bound  in  the  same  breath 
to  affirm  the  decision  and  to  denounce  it  as  unjust.  In 
the  Bambrick  case,  we  held  the  tax  bills  to  have  been 
issued  in  substantial  compliance  with  the  'provisions 
of  the  charter,  and  therefore  to  be  valid.  In  the  Sheehan 
case,  and  in  numerous  others  that  might  be  cited,  we 
have  held  substantial  compliance  with  charter  provi- 
sions in  matters  of  this  sort  to  be  sufficient,  and  for  very 
obvious  reasons  it  is  to  the  interest  of  all  concerned, 
the  property  owner,  as  well  as  the  contractor,  thaU 
such  compliance  should  be  sufficient.  [Gist  v.  Con- 
struction Co.,  224,  Mo.  369,  1.  c.  379.]  Eespondents' 
statement  of  facts  taken  from  their  opinion  shows  sub- 
stantial compliance  in  the  instant  case.  While  we  have 
the  highest  regard  for  respondents '  ability  and  learning, 
as  exemplified  in  the  opinions  of  their  court,  we  never- 
theless believe  that  their  opinion  in  the  instant  case  is 
in  conflict,  in  principle,  with  our  decisions '  in  both  the 
Bambrick  and  the  Sheehan  cases,  supra. 

Another  phase  of  this  situation  may  weU  be  con- 
sidered. Concerning  writs  of  certiorari,  we  have  held  as 
follows:  **The  divergence  of  opinion  which  will  au- 
thorize this  court  to  quash  the  opinion  and  judgment 
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of  the  Court  of  Appeals  is  a  contrary  holding  upon  a 
given  *  question  of  law  or  equityi'  Rulings  upon  a 
*  question  of  law'  may  be  the  sam§,  although  different 
states  of  fact  may  call  for  such  rulings.  -In  other  words, 
as  stated  above,  there  may  be  a  clear  contrariety  of 
opinion  on  a  *  question  of  law  or  equity'  without  hav- 
ing two  cases  exact  in  history  or  facts — a  *grey  mule' 
case  is  not  required."  [State  ex  rel.  v.  Reynolds,  268 
Mo.    88,  1.  c.  93.] 

Eespondents,  in  construing  Section  21  of  Article 
VI  of  the  St.  Louis  Charter,  relating  to  sewer  tax  bills, 
which  provides  for  the  issuance  of  '*a  special  tax  bill 
against  each  lot  in  the  district,"  hold  void  the  seven 
tax  bills  issued  in  the  instant  case,  on  the  ground  that, 
under  the  facts  stated,  but  one  tax  bill  should  have  been 
issued  against  the  entire  tract.  This  holding 
]^J^^  is  based  on  the  principle  of  law  that  the  whole 
proceeding,  as  respondents  say,  is  'Hn  invitwm 
and  rests  exclusively  upon  a  substantial  adherence  to 
the  method  prescribed  by  the  ordinances  authorizing  the 
same,  and  of  the  charter  as  its  basic  power."  Other- 
wise stated,  respondents  hold  the  language  of  Section 
21,  supra,  providing  for  **a  special  tax  bill  against  each 
lot  in  the  district,"  to  be  mandatory,  and  not  directory. 
Indeed,  in  their  opinion  on  the  miction  for  a  rehearing, 
they  so  hold  in  express  terms. 

Section  24  of  the  same  article  of  the  Charter  of  St. 
Louis,  provides,  with  reference  to  all  special  tax  bills, 
that  **in  every  such  tax  bill  there  shall  be  designated 
either  the  city  treasurer,  or  .  .  .  the  name  of  some 
bank  or  trust  company,  to  whom  payment  of  such  bill 
may  be  made."  Certain  tax  bills  were  issued  without 
conforming  to  that  requirement  of  the  charter,  and  the 
property  owner  contended  that  they  were  void  for  that 
reason.  The  property  owner  did  in  fact  have  notice 
of  the  place  where  the  tax  bill  might  be  paid,  although 
the  tax  bill  itself  did  not  convey  that  information.  Con- 
cerning this  contention,  this  court  said:  ^^The  provi- 
sion of  Section  24  of  Article  6  of  the  city  charter  requir- 
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ing  that  the  tax  bill  shall  name  the  city  treasurer  or  some 
bank  or  trust  company  doing  buisness  in  the  city  to 
whom  the  payment  shall  be  made  is,  in  our  opinion, 
purely  directory*.  We  can  conceive  no  reason:  why  such 
an  omission  should  be  considered  fatal  to  this  tax  bill. 
...  In  this  case,  the  owner  had  notice  of  the  place  of 
payment,  which,  though  not  the  statutory  designation 
of  the  pl^ipe.of  payment,  yet  gave  the  owner  the  full 
benefit  of  the  statutory  requirement,  and  reduces  the 
objection  to  a  pure  technicality.  To  declare  the  tax 
bill  void  on  account  of  such  omission  would  be  equiva- 
lent to  a  confiscation  of  the  work  and  material  furnished 
by  the  plaintiff  in  the  construction  of  the  street." 
[Granite  Bituminous  Paving  Co.  v.  McManus,  244  Mo. 
184  1.  c.  192-3].  The  tax  bills  were  accordingly  held  to  be 
valid. 

Like  reasoning  applies  herie  with  like  force.  In  this 
instance  the  property  owners  were  presented  with  seven 
slips  of  paper  calling  for  an  aggregate  of  $5,750.61,  as 
their  part  of  the  cost  of  building  a  sewer,  and  assert- 
ing a  lien  for  that  sum  upon  certain  lands.  It  is  undis- 
puted that  if  that  identical  smn  for  that  identical  service 
had  been  demanded  in  one  slip  of  paper,  asserting  an 
identical  lien  therefor  upon  those  identical  lands  (plus 
the  portion  devoted  to  streets  and  alleys),  there  would  be 
no  defense  to  the  claim.  It  is  also  undisputed  that  to 
sustain  this  contention  is  to  confiscate  the  labor  and 
m'aterial  which  went  into  the  construction  of  this  sewer. 
That  contention  is  sustained  reluctantly,  under  protest, 
and  by  force  of  supposed  necessity,  by  respondents  in 
their  opinion  in  the  case  under  consideration,  upon, 
the  ground  that  the  charter  provision  in  ques^on  is 
mandatory.  We  think  that  the  provision  of  the  charter 
requiring  the  issuance  of  *'a  special  tax  bill  against  each 
lot  in  the  district,'/  in  the  absence,  as  here,  of  a  show- 
ing of  some  loss  of  damage  to  the  owner  arising  from  a 
failure  to  observe  the  charter  direction,  is  directory  only ; 
and  that  the  principles  announced  in  the  McManus  case, 
supra,  apply  with  full  force  and  are  in  conflict  with  the 
opinion  here  in  question. 
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The  very  high  esteem  in  which  we  hold  the  judicial 
utterances  of  respondents  has  led  us  to  examine,  with 
studious  care,  all  of  the  cases  cited  by  them  in  their 
opinion  now  under  review,  as  well  as  those  cited  by  coun- 
sel in  the  brief  filed  in  respondents'  behalf,  and  in  the 
brief  analysis  which  follows  we  i>oint  out  the  reasons 
why  we  regard  them  as  inconclusive. 

*  Kansas  City  Milling  Co.  v.  Riley,  133  Mo.  574; 
Granite  Bituminous  Paving  Co.  v.  McManus,  244  Mo. 
184;  McShane  v.  City  of  Moberly,  79  Mo.  41;  Funk- 
houser  v.  Lay,  78  Mo.  458;  Landis  v.  Hamilton,  77 
Mo.  554,  and  Brinck  v.  Collier,  56  Mo.  160,  are  cited  in 
support  of  the  argumjent  that  there  was  no  dedication 
of  the  streets  and  alleys  of  Semple  Place  to  public  use. 
We  do  not  think  it  necessary  that  there  should  have  been 
any  such  dedication  in  order  to  give  validity  to  the  tax 
bills  here  in  suit,  and  so  further  discussion  of  that  point 
may  be  waived. 

Barber  Asphalt  Paving  Co.  v.  Munn,  185  Mo.  552, 
and  Sheehan  v.  Owen,  82  Mo.  458,  are  cited  to  the  point 
that  the  right  of  thef  city  to  create  a  lien  upon  an 
abutting  property-owner  for  street  and  sewer  improve- 
ments is,  in  the  language  of  respondents'  opinion,  ^Hn 
invitum  and  rests  exclusively  on  a  substantial  adherence 
to  the  method  prescribed  by  the  ordinance  authorizing 
the  same,  and  of  the  charter  as  its  basic  power.''  To 
this  doctrine  we  assent.  We  find  in  it  nothing  to  con- 
flict with  the  views  expressed  by  us  in  this  opinion. 
On  the  contrary,  these  cases  support  the  doctrine  of 
substantial  performance.  All  other  cases  cited  in  re- 
spondents' opinion  relate  to  points  not  touching  upon  the 
validity  of  these  tax  bills,  and  for  that  reason  they  need 
not  be  discussed. 

Counsel  for  respondents  cite  all  of  the  cases  cited 
in  respondents'  opinion,  and  State  ex  rel.  Peters  v. 
Reynolds,  214  S.  W.  121,  and  Prior  v.  Construction 
Co.,  170  Mo.  430,  in  addition.  State  ex  rel.  Peters  v. 
Reynolds,  is  cited  to  the  same  point  to  which  we  have 
cited  it  in  this  opinion,  and  about  which  we  quite  agree 
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with  respondents'  counsel,  while  Prior  v.  Construction 
Co.  is  cited  only  in  support  of  counsel's  statement  that 
joint  district  sewers  and  district  sewers  are  different 
things.  They  are,  but  that  fact  in  no  wise  affects  the 
questions  in  issue  here. 

For  the  reasons  stated,  the  record  in  the  case  ot 
Boatmen's  Bank  v.  Semple  Place  Realty  Company  et 
al.,  now  before  us,  should  be  quashed.  It  is  so  ordered. 
AU  concur. 


EX  PARTE  LOUIS  LERNER 

In  Banc,  January  26,  1920. 

1.  HAl^EAS  OOBPUS:  Constitutionality  of  Law.  If  a  person  is  de- 
prived of  his  liberty  for  any  act  not  in  contravention  of  an  existing 
law,  or  if  the  act  or  ordinance  under  which  he  is  held  is  uncon- 
stitutional, whether  the  offense  denounced  by  it  is  classified  as  a 
misdemeanor  or  a  felony,  habeas  corpus  is  available  to  restore  him 
to  his  freedom. 

2.  POWER  OF  CITY:  Use  of  Streets.  The  charterf  powers  of  the  City 
of  St.  Louis  to  establish,  locate,  dedicate  and  supervise  the  high- 
ways of  the  city,  and  "to  do  all  things  whatsoever  expedient  for 
promoting  the  comfort,  education,  morals,  peace,  government, 
health,  welfare,  trade,  commerce  or  manufacture  of  the  city  or  its 
inhabitants,"  having  their  origin  in  the  police  powers  of  the  State, 
are  ample  to  authorize  the  city  by  legislative  enactment,  not  only 
to  establish  and  improve  its  streets,  but  to  prescribe  the  terms  and 
conditions  upon  which  they  may  ^e  used,  subject  only  to  the  Con- 
stitution and  laws  of  the  State. 

3.  :  :  Validity  of  Ordinance:  Test  Rule.    The  validity  of 

an  ordinance  enacted  by  the  City  of  St.  Louis  in  pursuance  to  its 
charter  powers  Is  to  be  tested  by  the  rules  of  interpretation  ap- 
plicable to  state  legislative  enactments. 

4.   :  :  Violation  of  Ordinance:  Civil  or  Criminal  Proceed- 


ing. While  a  prosecution  for  a  violation  of  a  city  ordipance  reg- 
ulating the  use  of  streets  is  technically  a  civil  proceeding,  yet 
in  so  far  as  it  authorizes  the  imposition  of  a  penalty  upon  con- 
viction it  partakes  of  the  nature  of  a  criminal  action,  and  the 
validity  of  the  ordinance  is  subject  to  the  same  rules  of  construc- 
tion as  is  a'  criminal  statute. 
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5.  :  :  Validltsr  of  Ordinance:  Special  Classes.  An  ordi- 
nance regulating  the  use  of  streets,  to  be  valid,  must  be  general 
in  its  terms  and  uniform  in  its  application  to  the  class  of  persons 
or  subjects  to  be  affected.  If  it  seeks  to  regulate  citizens  in  the 
otherwise  lawful  use  of  their  property  or  the  conduct  of  their 
business/  the  rules  and  conditions  by  it  required  to  be  observed 
must  be  so  specified  that  all  citizens  may  alike  be  required  to  com- 
ply with  them. 


6.   :  :  — '' :  :  Soliciting  Business.    An  ordinance 

which  seeks  to  punish  any  person  who  shall  accost  another  on  a 
street  in  front  of  any  store  and  solicit  such  person  to  purchase, 
at  another  store,  goods,  wares  or  merchandise  of  like  nature  as 
those  kept  in  such  store,  is  invalid,  since  it  does  not  apply  to  all 
persons  or  streets  alike,  but  is  special  in  its  terms  and  local  in  its 
application,  and  contravenes  the  constitutional  provision  that 
"where  a  general  law  can  be  made  applicable,  no  local  or  special 
law  shall  be  enacted." 

7.  — — :  :  Police  Power:  Public  .Welfare:  Subject  to  Oonstitu- 

tional  Inhibition.  A  city  cannot  enact  a  police  regulation  which 
contravenes  either  the  Constitution  or  a  statute  enacted  by  the 
Legislature.  An  ordinance  enacted  in  the  exercise  of  the  police 
power  must  be  general  in  its  nature  and  applicable  alike  to  all 
persons  who  may  properly  come  within  its  purview.  It  is  not 
sufficient  that  its  enforcement  would  promote  the  general  welfare, 
for  instance,  that  it  would  facilitate  the  public  use  of  streets;  but, 
to  avoid  constitutional  inhibition,  it  must  be  general  in  its  terms 
and  uniform  in  its  application. 


Habeas  Corpus.    . 
Petitioner  discharged. 

Frwnherg  &  Russell  for  petitioner. 

(1)  The  ordinance  cannot  be  upheld  as  a  valid  exer- 
cise of  the  police  power.  3  McQuillin,  on  Mun.  Corp.  sec. 
893,  p.  1805;  Chicago  v.  Netcher,  183  111.  104;  State  ex 
rel.  V.  Ashbrook,  154  Mo.  375;  State  v.  Julow,  129  Mo. 
163;  Pinkerton  v.  Verberg,  78  Mich.  573.  (2)  Nor  can  it 
be  upheld  as  an  exercise  of  the  power  to  regulate  the 
use  of  the  streets.  State  ex  rel.  v.  Murphy,  134  Mo.  548; 
St.  Louis  V.  Gloner,  210  Mo.  502. 
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Charles  H.  Danes  and  E.  Paul  Grifjfin  for  respondent. 

(1)  The  City  of  St.  Louis  has  the  power,  under  the 
provisions  of  its  charter,  to  regulate  the  use  of  its  streets 
and  sidewalks,  to  license  and  regulate  all  persons  en- 
gaged in  any  busiijess  or  occupation,  to  prohibit  alto- 
gether or  to  license  and  regulate  all  practices  or  occupa- 
tions detrimental  or  liable  to  be  detrimental  to  the  com- 
fort, safety,  convenience  or  welfare  of  the  people  and  all 
nuisances,  to  prescribe  limits  within  which  occupations  or 
practices  liable  to  be  nuisances  or  detrimental  to  the  se- 
curity or  general  welfare  of  the  people  may  be  conducted, 
and  to  do  all  things  expedient  for  promoting  the  comfort, 
peace,  government,  welfare,  trade,  or  commerce  of  the 
city  or  its  inhabitants.  Charter  of  the  City  of  St.  Louis, 
clauses  14,  23,  25,  26, 931,  art.  1,  sec.  1.  (2)  The  Board  of 
Aldermen  is  prima  facie  the  sole  judge  of  an  ordinance, 
and  hence  the  legal  presumption  is  in  favor  of  the  validity 
of  same,  unless  the  contrary  appears  on  the  face  of  the 
ordinance  or  is  established  by  proper  evidence.  Morse  v. 
Westport,  110  Mo.  509 ;  McQuillin,  Mun.  Ord.  pp.  298- 
299;  St.  Louis  v.  United  Bailways  Co.,  263  Mo.  456.  (3) 
All  rights  of  every  character  whatsoever  are  held  subject 
to  the  police  power.  St.  Louis  v.  MicCann,  158  Mo.  301 ; 
St.  Louis  V.  Gf-alt,  179  Mo.  168;  Gundling  v.  Chicago,  177 
U.  S.  188;  St.  Louis  v.  Western  Union,  149  U.  S.  469; 
St.  Louis  Poster  Adv.  Co.  v.  St.  Louis,  249  U.  S.  269;  St. 
Louis  Gunning  Adv.  Co.  v.  St.  Louis,  235  Mo.  99;  Schenk 
V.  United  States,  249  U.  S.  47;  Frohwerk  v.  United 
States,  249  U.  S.  46.  (4)  Ordinances  similar  to  this  one 
have  been  upheld,  such  as  regulating  hotel  runners  and 
drummers,  hawking  and  peddling  on  streets,  prohibiting 
persons  from  selling  theatre  tickets  in  front  of  theatres. 
3  McQuillin  on  Mun.  Corp.  sec.  924;  Chillicothe  v. 
Brown,  38  Mo.  App.  609,  cited  in  263  Mo.  457;  People  ex 
rel.  Lange  v.  Pahnutter,  128  N.  Y.  Supp.  426;  In  re 
Barmore,  163  Pac.  50;  Williams  v.  State,  217  U.  S.  79. 

WALKER,  C.  J.  — The  writ  of  habeas  corpus  issued 
herein  was  directed  to  the  Marshal  of  the  City  of  St. 
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Louis,  commanding  him  to  have  the  body  of  the  petitioner 
before  this  court  to  be  dealt  with  as  might  be  determined. 
The  production  of  the  body  of  the  petitioner  being  waived, 
the  return  of  the  respondent,  the  Marshal,  discloses  that 
he  holds  the  Jjetitioner  to  answer  a  charge  of  having  vio- 
lated an  ordinance  of  the  City  of  Saint  Louis  which  is 
alleged  by  the  petitioner  to  be  invalid.  The  body  of  said 
ordinance,  with  which  we  are  alone  concerned,  is  as 
follows : 

**Any  person  who  shall  accost  another  person  on  a 
street  or  sidewalk  in  front  of  any  store,  house  or  place 
of  business  in  the  City  of  St.  Louis,  and  solicit  such 
other  person  to  purchase  any  goods,  wares  or  merchan- 
dise of  a  like  nature  as  those  kept  for  sale  within  said 
store,  house  or  place  of  business  at  another  store,  house, 
or  place  of  business,  or  shall  solicit  such  other  person  to 
enter  such  other  store,  house,  or  place  of  business,  for 
the  purpose  of  examining  or  purchasing  similar  goo:ls, 
wares,  or  merchandise,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  not 
less  than  ten  dollars  nor  more  ^han  one  hundred  dollars. 
Provided,  however,  that  nothing  herein  shall  be  construed 
as  prohibiting  licensed  i>eddlers  acting  within  the  scope 
of  their  license^  nor  members  of  bona-fide  organizations 
doing  lawful  picket  duty,  nor  as  prohibiting  anyone, 
whether  as  principal  or  ajrent,,f  rom  soliciting  trade  uix)n 
the  street  or  sidewalk  in  front  of  his  ovm  place  of  busi- 
ness." [Ordinance  30332,  approved  April  11,  1919.1 

L  It  was  formerly  ruled  by  this  court  that  one  held 
under  process  issued  by  a  court  having  jurisdiction  of 
the  person  and  the  oflfense,  and  where  the  person  was 
in  the  custody  of  the  proper  officer,  habeas  corpu^s  would 

AvaiiAbi  °^*  ^^  *^  *^^^  ^^  constitutionality  of  the 
* .  law  under  which  the  restraint  was  claim- 
ed to  be  authorized.  This  limitation  upon  the  court's 
action  first  found  expression  in  the  early  ca«e  In  re 
Harris,  47  Mo.  164,  which  was  affirmed  in  Ex  parte 
Boenninghausen,  91  Mo.  301.  The  latter  ruling,  how- 
Digitized  by  VjOOQ  IC 


22  SUPREME  COURT  OF  MISSOURI. 

Ex  parte  Lerner 

ever,  overlooked  an  earlier  case  in  the  same  volume,  of 
Ex  parte  Marmaduke,  91  Mo.  228,  which,  held  that  the 
court  was  not  so  limited  in  habeas  corpus  proceedings, 
and  which  overruled  mthout  reference  thereto  the  Har- 
ris case.  In  Ex  parte  Smith,  135  Mo.  223,  the  rule  as 
declared  in  the  Marmaduke  case  was  expressly  approved 
and  has  since  been  uniformly  followed.  [In  re  Flukes, 
157  Mo.  1.  c.  127;  Ex  parte  Neet,  157  Mo.  1.  c.  533  and 
cases  cited ;  Ex  parte  Lucas,  160  Mo.  218.]  A  cogent  rea- 
son for  this  later  ruling  rests  in  the  fact  that  an  tmcon* 
stitutional  law  is  no  law  and  its  validity  is  therefore 
open  to  attack  as  determinative  of  the  question  of  juris- 
diction at  any  stage  of  a  proceeding,  even  in  a  criminal 
case  after  conviction  and  judgment,  the  controlling  requi- 
site in  the  application  of  the  rule  being  that  the  rec- 
ord disclose  that  the  petitioner  is  illegally  restrained 
of  his  liberty  regardless  of  the  stage  of  the  proceedings 
or  nature  of  the  charge,  although  it  may  be  but  a  mis- 
demeanor punishable  only  by  a  fine.  See  the  Smith,  Neet 
and  Lucas  cases,  supra,  and  others  in  which  the  restraint 
was  upon  charges  for  misdemeanors  punishable  as 
stated.  The  rule  ttherefcire  may  be  regarded  as  settled 
in  this  jurisdiction  that  if  a  person  is  deprived  of  his 
liberty  for  any  act  not  in  contravention  of  an  existing 
law,  or  if  the  act  under  which  he  is  held  is  unconstitu- 
tional, habeas  corpus  is  the  proper  remedy  to  restore  to 
him  his  freedom.  (Ex  parte  Neet,  supra,  and  cases 
cited.) 

n.  The  propriety  of  the  proceeding  having  been  es- 
tablished, the  sole  question  seeking  solution  is  the  va- 
lidity of  the  ordinance.  The  city  charter,  which  consti- 
tutes the    immediate    source    of  municipal  legislative 

power,  is  in  this  regard  comprehensive  in  its 
^^oiS.      terms.    It  is  not  deemed  necessary  to  set  these 

out  in  detail,  reference  thereto  being  sufiBcient. 
[See  Clauses  14,  23,  25,  26  of  Article  1,  Section  1,  Char, 
ter,  Citly  of  St.  Louis.]  To  these  more  specific  powers 
which  include  the  right  to  establish,  locate,  dedicate  and 
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supervise  the  highways  of  said  city  is  added  the  follow- 
ing general  provision : 

"To  do  all  things  whatsoever  expedient  for  promot- 
ing or  maintaining  the  comfort,  education,  morals, 
peace,  government,  health,  welfare,  trade,  commerce  or 
manufactures  of  the  city  or  its  inhabitants/*  [Sec.  33, 
ait.  1,  sec.  1.] 

These  provisions,  which  have  their  origin  in  the 
police  pK)wer  of  the  State  (State  ex  inf.  Barker  v.  Mer- 
chants Exchange,  269  Mo.  346),  are  ample  to  authorize 
the  city  by  legislative  enactment  not  only  to  establish 
and  improve  its  streets  but  to  pre'scribe  the  terms  and 
conditions  upon  which  they  may  be  used  (State  ex  rel. 
Subway  Co.  v.  St.  Louis,  145  Mo.  1.  c.  570 ;  St.  Louis  v. 
W.  U.  Tel.  Co.,  149  U.  S.  467),  subject  only  to  the  Con- 
stitution  and  the  laws  of  the  State  (Sec.  23,  Art.  9,  Mo. 
Constitution). 

III.  The  general  power  to  enact  an  ordinance  of 
the  character  here  under  review  having  been  determined, 
its  validity  is  to  be  tested  by  the  rules  of  interpretation 
applicable  to  state  legislative  enactments.  [St.  Louis 
V.  Const.  Co.,  244  Mo.  1.  c.  488-;  Carroll  v.  Campbell,  110 
Mo.  557;  Holman  v.  City  of  Macon,  155  Mo.  App.  1.  e. 
402.] 

A  prosecution  for  a  violation  of  the  ordinance  in 
cjuestion,  while  technically  a  civil  proceeding  (Kansas 
City  v.  Xeal,  122  Mo.  234;  City  of  St.  Louis  v.  Vert,  84 
Mo.  204;  City  of  St.  Louis  v.  Schoenbusch,  95  Mo.  618; 
Parte  Hollwedell,  74  Mo.  395;  City  of  St. 
^^^^^^iijig^  Loui^  V.  Knox,  74  Mo.  79;  Kansas  Citv  v. 
C'ark,  68  Mo.  588),  will,  upon  a  conviction, 
authorize  the  imposition  of  a  penalty  and  in  thus  far  it 
partakes  of  the  nature  of  a  criminal  action  and  the  or- 
dinance on  which  it  is  based  is  subject  to  the  same  rules 
of  construction  as  a  criminal  statute,  for  it  is  not  to  be 
presumed  that  the  State  has  delegated  to  a  municipal  as- 
sembly a  greater  right  or  conferred  upon  its  acts  a  more 
liberal  rule  of  interpretation  than  is  applied  to  its  own 
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legislative  enactments.  [Hays  v.  Poplar  Bluff,  263  Mo. 
516;  Chicago  etc.  v.  Salem,  156  Ind.  71;  Zorgerv.  Greens- 
burgh,  60  Ind.  1 ;  Gates  &  Co.  v.  Richmond,  103  Va.  702.] 
Hence  penal  ordinances,  like  penal  statutes,  are  to  be 
strictly  construed.  [City  of  St.  Louis  v.  Robinson,  135 
Mo.  1.  c.  470;  St.  Lauis  v.  Goebel,  32  Mo.  295;  United 
States  V.  Hartwell,  6  Wall.  396.]  This  rule  is  to  be  ap;- 
plied  when  the  purpose  of  construction  is  to  relieve  one 
charged  with  a  violation  of  such  an  ordinance,  a  liberal 
construction  being  p-ermissjble  otherwise  to  maintain 
its  validity.  [Swift  V;  Topeka,  43  Kan.  671,  8  L.  R.  A. 
772.]  Without  reference  in  detail  to  the  requisites  of  a 
valid  criminal  statute,  it  will  suflBice  to  say  that  an  ordi- 
iianc<3,  to  conform  to  same,  must  be  general  in  its  terms 
Special  and  uniform  in  its  application  to  the  class  of 
Classes,  persons  or  subjects  to  be  affected.  If  the  ordi- 
nance, therefore,  seeks  to  regulate  citizens  in  the 
otherwise  lawful  use  of  their  property  or  the  conduct 
of  their  business,  the  rules  and  conditions  therein  re- 
quired to  be  observed  must  be  so  specified  that  all  of 
the  citizens  may  alike  be  required  to  comply  with  same; 
and  no  opportunity  must  be  afforded  by  the  terms  of  the, 
ordinance  for  the  exercise  of  discrimination  between 
citizens  so  complying.  [St.  Louis  v.  Const.  Co.,  244  Mo. 
1.  c.  489.]  An  analysis  of  the  ordinance  will  enable  it 
to  be  determined  whether  it  possesses  the  infirmity  in- 
tlicatod.  Instead  of  prohibiting  the  general  personal  so* 
licitation  of  persons  for  business  purposes  upon  the 
streets  and  sidewalks  of  the  city,  its  application  is  limited 
to  the  prohibition  of  such  solicitations  to  persons  in  like 
lines  of  trade  in  front  of  the  store  or  place  of  business 
of  a  competitor.  Such  a  classification  is  neither  general 
in  its  terms  as  to  the  persons  to  whom  it  is  intended  to 
apply  or  to  the  streets  the  use  of  which  is  attempted  to 
he  regulated. 

Certainly  if  it  be  an  ill  requiring  legislative  super- 
vision to  regiilafe  the  solicitation  of  business  upon  the 
streets  and  highways  within  the  limits  prescribed  in  the 
ordinance,  then  it  must  follow  that  it  is  equally  an  ill 
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to  solicit  business  elsewhere  upon  any  of  the  thorough- 
fares of  commercial  activity  in  the  dty.  The  ordinance, 
therefore,  cannot  be  otherwise  construed  than  as  special 
in  its  terms  and  local  in  its  application,  contravening  the 
constitutional  provision  that  **  where  a  general  law  can 
be  made  applicable,  no  local  or  special  law  shall  be  en- 
acted "  (Sec.  32,  art.  4,  Can.  Mo.),  which  salutary  rule 
regulating  legislation  we  have  shown  applies  with  equal 
force  to  an  ordinance  as  well  as  a  state  law  (St.  Louis  v. 
Const.  Co.,  244  Mo.  1.  c.  488). 

IV.  The  authority  primarily  for  the  enactment  of 
ordinances  of  the  character  here  under  review  must  arise 
from  the  exercise  of  the  police  power.  This  power,  as 
we  have  before  indicated,  exists  in  the  State  and  is  held 
to  be  delegated  to  municipal  corporations  to  be  exercised 

in  the  preservation  of  the  health,  safety,  wel- 
R^Siitioii,   ^^^®  ^^^  comfort  of  the  citizens.  While  this 

classification  may  be  extended  by  the  more 
general  one  that  whatever  is  contrary  to  public  policy 
or  is  inimical  to  the  public  interest  is  subject  to  the  po- 
lice power  (State  v.  Smith,  233  Mo.  242,  33  L.  R.  A.  (N. 
S.)  179:  Silva  v.  Newport,  150  Ky.  781,  34  Ann.  Cas. 
1914D,  613) ;  and  whether  the  ordinance  is  calculated  to 
promote  the  object  of  its  enactment  or  not,  is  one  with 
which  we  have  no  concern  if  the  municipal  legislative 
will  has  been  clearly  expressed  (State  v.  Clarke,  54  Mo. 
17,  14  Am.  Rep.  47i ;  Crowley  v.  Christensen,  137  U.  S. 
86,  34  Law  Ed.  620;  Ex  parte  Hayes,  98  Cal.  555,  20  L. 
R.  A.  701;  Comm.  v.  Reinecke  Coal  Co.,  117  Ky.  885),  con- 
formity  to  constitutional  and  statutory  requirements  is  as 
necessary  to  the  validity  of  ordinances  of  this  character 
as  others.  More  briefly  put,  a  municipality  cannot  au- 
thorize that  which  either  the  organic  law  or  the  Legis- 
lature has  forbidden.  Under  our  system  of  jurisprudence, 
therefore,  an  ordinance  enacted  in  the  alleged  or  ostensi- 
ble exercise  of  any  of  the  well-defined  purposes  of  the 
police  power  must  be  general  in  its  nature  and  applicable 
alike  to  all  who  may  properly  come  within  its  purview. 
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If,  as  is  probable  from  its  terms,  the  purpose  of  the  en- 
actment of  the  ordinance  was  upon  the^  assumption  that 
its  enforcement  A^ould  promote  the  welfare  and  add  to  the 
comfort  of  the  public  by  affording  more  facilities  for  the 
use  of  the  streets,  then  to  avoid  the  constitutional  inhibi- 
tion it  should  have  been  general  in  its  terms  and  uniform 
in  its  application ;  lacking  tjiese  requisites  its  invalidity 
inheres  despite  the  purpose  of  its  enactment  and  will 
not  stand  the  test  of  judicial  construction.  [Merchanta 
Exchange  v.  Knott,  212  Mo.  616;  Hewlett  v.  Camp,  115 
Ala.  499;  Flood  v.  State,  19  Tex.  App.  584;  Bohmy  v. 
State,  21  Tex.  App.  597.} 

The  invalidity  of  the  ordinance  having  been  deter- 
mined and  the  right  to  enact  one  not  burdened  with  the 
infirmities  of  that  at  bar  being  conceded,  it  becomes  un- 
necessary to  discuss  whether  personal  liberty  would  be 
impaired  by  the  enactment  of  a  general  ordinance;  my 
individual  opinion  is  that  it  would  not. 

In  view  of  all  of  the  foregoing  the  petitioner  shouH 
be  discharged  and  it  is  so  ordered.  All  concur;  Blair, 
Williams  and  Goode,  J  J.,  in  result ;  Woodson,  J.,  absent. 


CITY  OF  ST.  LOUIS,  Trustee  Under  Will  of  BRYAN 
MULLANPHY,  v.  FRANK  W.  McALLISTER,  At- 
torney-General, and  CHAMBERS  SMITH  et  al., 
Interveners,  Appellants. 

In  Banc,  January  26,  1920. 

1.  TBUST  TJTND:  Failure  of  Objects:  Oy  Pres  Doctrine.  Whether  or 
not  there  has  been  a  failure  or  a  partial  failure  of  the  definite 
charitable  objects  for  which  a  trust  fund  was  created  is  a  question 
of  fact  to  be  determined  by  evidence;  and  unless  the  evidence 
shows  with  reasonable  certainty  that  there  will  be  a  permanent 
failure  of  at  least  a  substantial  portion  of  the  objects  of  the  trust, 
the  question  of  further  administration  and  disposition  of  the  fund 
does  not  arise,  nor  can  questions  of  what  might  be  done  with  the 
fund  were  there  a  failure  of  the  charitable  objects  be  considered. 
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2.   :  RelnTestinent.    The  power  of  a  court  of  equity  to  authorize 

the  alienation  of  property  belonging  to  a  charitable  trust  should 
be  exercised  with  caution,  and  should  not  be  exercised  at  all  unless 
it  clearly  appears  that  the  proposed  alienation  would  be  for  the 
benefit  of  the  charity.  So  that  where  the  trust  fund  consists  of 
many  tracts  of  real  estate,  and  the  estimates  of  the  price  at  which 
it  could  be  sold  are  one-half  its  ^alue,  and  there  is  no  evidence 
that  if  sold  and  the  proceeds  invested  in  Government  or  State 
bonds  the  income  would  amount  to  as  large  a  net  return  as  is 
now  realized,  a  decree  ordering  all  the  real  estate  sold  and  the  pro- 
ceeds invested  in  bonds  should  not  be  rendered. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Thomas 
C.  Henmngs,  Judge, 

Reversed  and  remanded  {with  directions). 

Frank  W.  McAllistery  Attx^mey-General,  and  S.  E. 
Shelley,  Assistant  Attorney-General,  for  appellant. 

(1)  The  judgment  and  decree  of  the  court  is  against 
the  evidence  and  weight  of  the  evidence.  (2)  The 
court  erred  in  its  fourth  finding  of  fact  that  expenditures 
out  of  proportion  to  befnefits  conferred  have  been  and 
are  necessary  because  of  the  poor  location  and  dilapi- 
dated condition  of  the  real  estate  belonging  to  the  fund. 
(3)  The  total  net  income  of  the  trust  estate  can  be  ap- 
plied for  the  specific  purposes  designated  by  the  testa- 
tor. (4r)  The  case  made  by  plaintiff  does  not  sustain  the 
judgment  and  decree  of  the  court,  diverting  a  portion  of 
the  income  of  the  trust  estate  cy  pres.  (a)  The  cy  pres 
doctrine  is  one  of  judicial  construction,  invoked  in  order 
to  effectuate  the  paramount  purpose  of  the  founder. 
11  C.  J.  360;  2  Perry  on  Trusts  and  Trustees  (6  Ed.), 
sec.  728;  Mo.  Historical  Society  v.  Academy  of  Science, 
94  Mo.  467.;  Crow  ex  rel.  v.  Clay  County,  196  Mo.  279; 
Catron  v.  Scarritt,  264  Mo.  713.  (b)  The  cy  pres  doctrine 
is  a  rule  of  limitation  and  in  applying  same,  the<50urt,  in 
the  exercise  of  its  equity  powers  and  jurisdiction,  can 
give  effect  only  to  the  express  charitable  purposes  and 
intent  of  the  donor,,  as  disclosed  by  the  instrument  pre- 
sented for  construction.  Crow  ex  rel.  v.  Clay  County,  196 
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Mo.  272,  278;  Jackson  v.  PhilUps,  14  Allen  (Mass.)  591. 
(c)  It  is  a  prerequisite  to  the  application  of  the  doctrine 
that  the  court  discover  a  general  charitable  intent.  11 
C.  J.  361;  Quimby  v.  Quimby,  175  111.  App.  372;  Allen  v. 
Trustees  Nasson's  Institute,  107  Me.  120;  Bragg  v. 
Litchfield,  212  Mass.  148;  Teele  v.  Bishop  of  Derby,  168 
Mass.  341 ;  Richardson  v.  MuUery,  200  Mass.  545 ;  Mason 
V.  Library  Assn.,  237  HI.  442 ;  Nichols  v.  Newark  Hospi- 
tal, 77  N.  J.  Eq.  130.  (d)  A  court  of  equity  may  vary 
the  details  of  aiininistration  to  eflfeotuate  the  paramount 
purpose  of  the  founder,  but  will  not  alter  the  charity  it- 
self, or  substitute  another  for  it.  LacUand  v.  Walker, 
151  Mo.  248;  Crow  ex  rel.  v.  Clay  County,  196  Mo.  279; 
Hadley  v.  Forsee,  203  Mo.  428;  Catron  v.  Scarritt,  264 
Mo.  729.  (e)  The  decree  of  the  court  that  the  income 
from  the  trust  fund,  beyond  what  may  be  necessary  to 
properly  provide  for  the  persons  designated  by  the  tes- 
tator, shall  be  used  for  the  purpose  of  furnishing  relief, 
information,  advice  and  assistance,  to  worthy  emigrants 
and  travelers,  generally,  in  the  City  of  St.  Louis,  in  need 
and  distress,  preference  at  all  .times  to  be  given  to  men 
with  families,  and  women  and  children  coming  within 
the  designation  aforesaid,  alters  the  scheme  of  the  chari- 
ty of  the  founder;  in  effect  established  a  new  charity  and 
exceeds  the  jurisdiction  and  power  of  the  court.  Crow  ex 
rel.  V.  Clay  County,  196  Mo.  279;  Jackson  v.  Phillips,  14 
Allen  (Mass.)  591.  (f)  There  can  be  no  application  of 
the  American  doctrine  of  the  cy  pres  until  there  has 
been  an  entire  failure  of  the  object  of  the  charity  accord- 
ing to  the  original  interpretation  of  the  intention  of  the 
founder,  or  until  it  appears  impossible  to  carry  out  the 
scheme  according  to  its  terms.  Crow  ex  rel.  v.  Clay 
County,  196  Mo.  264;  Winthrop  v.  Attorney-General,  12S 
Mass.  258;  Greene  v.  Blackwell,  35  Atl.  (N.  J.)  375;  Phil- 
pott  V.  St.  George's  Hospital,  27  Beav.  127.  Whether  the 
intention  of  the  founder  as  originally  construed  has  failed 
is  a  question  of  fact.  Women's  Christian  Assn.  v.  Kan- 
sas C^ty,  147  Mo.  127.  The  evidence  in  this  case  is  insuffi- 
cient to  sustain  the  fitiding  of  the  court  that  the  object  of 

Digitized  by  VjOOQ IC 


Vol.  281]  OCTOBER  TERM,  1919.  29 


City  of  St.  Louis  v.  McAllister. 


the  charity  has  failed  by  reason  of  a  cessation  of  emigra- 
tion. (5)  The  decree  of  the  court  that  the  parcels  of 
land  described  in  relator's  petition  be  sold  and  the  pro- 
ceeds be  reinvested  in  bonds  is  contrary  to  the  evidence, 
uncalled  for,  and  unjustified  under  any  view  of  the  sit- 
uation at  this  time  and  opposed  to  the  best  interests 
of. the  trust  estate,  (a)  Whether  inherent  or  statutory, 
the  power  of  the  court  to  alienate  the  lands  of  a  char- 
itable trust  is  properly  exercised  only  when  changed 
conditions  and  circumstances  make  such  alteration  es- 
sential to  the  beneficial  administration  of  the  charity. 
11  C.  J.  353;  5  R.  C.  L,  363;  Smith  v.  Smith,  118  N.  C. 
735;  Johnson  v.  Buch,  220  111.  226;  Grace  Church  v. 
Ange,  161  N.  C  314;  Jones  v.  Habersham,  107  U.  S.  183; 
Lackland  v.  Walker  151  Mo.  269.  (b)  No  principle  ob- 
tains justifying  the  sale  of  lands  dedicated  to  a  chari- 
tiihle  use  at  the  mere  discretion  of  the  court  or  upon. the 
sole  ground  that  it  appears  to  be  advantageous  to  the 
estate.  Lackland  v.  WaDcer,  151  Mo.  268 :  Crow  ex  rel.  v. 
Clay  Count}%  196  Mo.  265;  ^A^men's  Christian  Assn.  v. 
Campbell,  147  Mo.  122.  (c)  The  evidence  in  this  case 
does  not  show  such  change  of  conditions  and  circum- 
stances as  to  render  a  sale  of  the  lands  belongin^z;  to  the 
trust  estate  essential  to  the  beneficial  adminstration  of 
the  charity.  Women's  Christian  Assn.  v.  Campbell,  147 
Mo.  103;  Lackland  v.  Walker,  151  Mo.  210.  (6)  Lands 
or  other  property  once  having  vested  in  a  trustee  for 
charitable  purposes  cannot  be  reclaimed  by  the  donor  or 
his  heirs,  (a)  The  rule  is  settled  and  thoroughly  estab- 
lished that  where  lands  have  been  donated  and  become 
vested  in  a  trustee  for  charitable  uses,  neither  the  donor, 
nor  his  heirs  can  ever  reclaim  them.  11  C.  J.  371 ;  Acad, 
of  the  Visitation  v.  Clemens,  50  Mo.  171;  Women's 
Christian  Assn.  v.  Kansas  City,  147  Mo.  126;  lackland 
V.  Walker,  151  Mo.  242;  Crow  ex  rel.  v.  Clay  County, 
196  Mo.  261;  Mount  v.  Morris,  249  Mo.  147;  Sandusky 
V.  Sandusky,  265  Mo.  234 ;  Jackson  v.  Phillips,  14  Allen 
(Mass.)  647.  (b)  Where  the  particular  object  of  the 
charitable  bequest  is  in  existence  at  the  testator's  death. 
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but  ceases  to  exist  at  a  subsequent  time  the  legacy  does 
not  lapse,  but  the  fund  having  once  vested  in  the  charity 
may  be  applied  cy  pres  by  the  court.  11  C.  J.  363;  Mason 
V.  Lbr.  Assn.,  237  111.  442 ;  Hubbard  v.  Worcester  Art. 
Museum,  194  Mass.  280;  Nichols  v.-  Newark  Hospital,  71 
N.  J.  Eq.  130.  (c)  When  an  estate  is  devoted  to  a  chari- 
table purpose  and  the  income  of  the  estate  subsequent- 
ly increases,  so  that  it  is  in  excess  of  the  requirements 
of  the  charity,  there  will  be  no  resulting  trust  in  favor 
of  the  heirs-at-law  of  the  donor,  but  the  entire  revenue 
will  be  devoted  to  the  object  of  the  cliarity.  Beach  on 
Trusts  and  Trustees,  sec.  329. 

Aforton  Jourdan  and  Lee  W.  Hagerman  for  appel- 
lant-interveners. 

(1)  The  court  erred  in  the  first  clause  of  its  judg- 
ment and  decree  in  finding  that  the  interv^eners  had  no 
right,  title  or  interest  in  any  of  the  property,  real,  person- 
al or  mixed,  which  Bryan  Mullanphy  gave  to  the  City  of 
St.  Louis  in  trust.  (2)  Where  there  is  a  failure  or  par- 
tial failure  of  the  purposes,  uses  and  objects  of  the  trust 
so  that  the  trust  cannot  be  carried  out,  and  the  perform- 
ance of  it  awording  to  the  teniis  of  the  declaration  of 
trust  is  impossible,  a  resulting  and  constructive  trust  in 
favor  of  the  heirs  will  be  decreed.  James  v.  Allen,  3 
Mer.  17;  Ommaney  v.  Butcher,  T.  &  E.  260;  Fowler  v. 
G^arlike,  1  Russ.  &  M.  232;  Williams  v.  Kershaw,  5  CI.  & 
F.  Ill ;  Harris  v.  Du  Pasquier,  26  L.  T.  Rep.  289;  Leavers 
V.  Clayton,  8  Ch.  D.  589;  Adye  v.  Smith,  44  Conn.  60; 
(^baniberlain  v.  Stearns,  1 11  Mass.  267 ;  Nichols  v.  Allen, 
130  Mass.  211;  Carrick  v.  Eriington,  2  Pere  Williams, 
361 ;  Collins  v.  Wakeman,  2  Ves.  Jr.  683 ;  Fitch  v.  Weber, 
6  Hare,  145;  Flint  v.  Warren,  16  Sim.  124;  Atty-Gen.  v. 
Dean,  24  Beav.  679,  8  H.  L.  369;  Roper  v.  Radcliff,  9 
Mod.  171 ;  Hopkins  v.  Hopkins,  1  Atk.  581,  597;  Arnold  v. 
Chapman,  1  Ves.  J08;  Page  v.  Leapingwell,  18  Ves.  463; 
Tregonwell  v.  Sydenham,  3  Dow.  194;  Jones  v.  Mitchell, 
1  S.  &  S.  290;  Pilkington  v.  Boughey,  12  Sims.  114;  Turner 
v.  Russell,  10  Hare,  204;  Morris  v.  Owen,  W.  N.  (1875), 
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134;  Huchaby  v.  Jones,  2  Hawks,  120;  Stevens  v.  Ely, 

1  Dev.  Eq.  493;  Sorrey  v.  Bright,  1  Dev.  &  B.  Eq.  113; 
Thompson  v.  Newlin,  3  Ired.  Eq.  338;  Lemmond  v.  Peo- 
ples, 6  Ired.  Eq.  137.  (3)  The  law  of  private  trusts  is 
that  where  there  is  a  surplus,  residue  or  balance,  over 
and  above  the  amount  necessary  to  satisfy  the  purposes, 
uses  and  objects  of  the  trust,  a  resulting  and  constructive 
trust  will  be  decreed  in  favor  of  the  heirs  or  next  of  kin. 
Ellcook  V.  Mapp  (EJngland,  1851),  3  House  of  Lords  Cases, 
492 ;  Cooke  v.  Ouavas,  9  Mod.  187 ;  Culpepper  v.  Aston, 

2  Ch.  Ca.  115;  Lpevet  v.  Needham,  2  Vem.  138;  Randall  v. 
Bookey,  2  Vem.  425 ;  City  of  London  v.  Garway,  2  Vem. 
571  ;  Countess  of  Bristol  v.  Hungerford,  2  Vem.  645; 
Starkey  v.  Brooks,  1  P.-  Wims.  390 ;  Kiricke  v.  Branshey, 
2  Kq.  Ab.  508,  pi.  5;  Robinson  v.  Tavlor,  1  Ves,  Jr.  44, 

2  Bro.  C.  C.  588;  Dean  v.  Dalton,  2  Bro.  C.  C.  634;  Ha- 
bergham  v.  Vincent,  2  Ves.  Jr.  204 :  Halliday  v.  Hudson, 

3  Ves.  Jr.  210;  White  v.  Evans,  4  Ves.  21;"Mordannt  v. 
HuRsey,  4  Ves.  117;  Seyel  v.  Wood,  10  Ves  75;  Nash  v. 
Smith,*^  17  Ves.  29;  Landham  v.  Sanford,  17  Ves.  442,  19 
Ves.  643;  Southouse  v.  Bate,  2  V.  &  B.  306;  Kellett  v. 
Kellett,  3  Dow.  248;  Oirard  v.  Haiibury,  .?  Mer.  150; 
WoUett  V.  Harris,  5  Mad.  452 ;  Rhodes  v.  Rudge,  1  Sim. 
79;  Braddon  v.  Farrand,  4'  Russ.  87;  Harris  v.  Harris,  2 
Keen,  646 ;  Muller  v.  Bowman,  1  Coll.  197 ;  Andrew  v. 
Andrew,  1  Coll.  686;  Tjove  v.  Gaze,  8  Beav,  472;  Meryon 
V.  Collett,  8  Beav.  386 ;  Sanderson 's  Trust,  3  K.  &  J.  497 ; 
Saltmarch  v.  Barrett,  3  De  G.,  F.  &  J.  279,  29  Beav.  474; 
Barrs  v.  Fewkes,  2  Hem.  &  M.  60;  Hall  v.  Waterhouse, 
W.  N.  (1867)  11 ;  Bird  v.  Harris,  L.  R.  9  Eq.  204;  Selter 
V.  Cavanaugh,  1  Dr.  &  Walsh,  668;  Neale  v.  Hagthrop, 
3  Bland,  551 ;  Skellinger  v.  Skellinger,  3  N.  J.  L.  J.  179. 
(4)  In  cases  of  charitable  trusts,  when  the  cy  pres  doe- 
trine  is  not  applicable,  where  there  is  a  failure  or  par- 
tial failure  of  the  purposes,  uses  and  objects  of  a  char- 
itable trust,  or,  where  there  is  a  surplus,  residuum  or  bal- 
ance over  and  above  the  amount  necessary  to  satisfy 
and  execute  the  purposes,  uses  and  objects  of  a  charitable 
trust,  a  resulting  and  constructive  trast  will  be  decreed 
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in  favor  of  the  heirs  or  next  of  kin  or  the  representative 
of  the  donor.  Morris  v.  Bishop  of  Dnrham,  9  Vesey, 
399,  10  Vesey,  521;  Owens  v.  Missionary  Society,  14 
N.  Y.  380:  Downing  v.  Marshall,  23  N.  Y.  366;  Levy 
V.  Levy,  33  N.  Y.  97;  Baacom  v.  Albertson,  34  N.  Y. 
584;  Adams  v.  Perry,  43  N.  Y.  4S7;  White  v.  Howard, 
46  N.  Y.  144;  Hohnes  v.  Mead,  52  N.  Y.  322;  Prichard 
V.  Thompson,  95  N.  Y.  76;  Cottmar  v.  Grace,  112  N. 
Y.  299;  Read  v.  Williams,  125  N.  Y.  560;  Fosdiek  v. 
Hempstead,  125  N.  Y.  581;  TUden  v.  Green,  28  N.  E. 
880;  Walsh  v.  Secretary  of  State  for  India,  10  H.  L.  Cas. 
367  (England  1863) ;  Marsh  v.  Means,  3  Jiir.  N.  S.  790 
(Eng.  1857) ;  Longford  v.  Gowland,  3  Clifford,  617  (Eng. 
1862) ;  Broadbent  v.  Barrow,  29  Ch.  Dis.  560  (Eng. 
1853) ;  Chapman  v.  Brown,  6  Vesey,  404  (Eng.  1801) ; 
Yates  v.  University  College,  L.  R.  7  H.  L.  438;  Hop- 
kins v.  Ellis,  10  Beav.  169;  Atty.-G«n.  v.  Lord  Wey- 
mouth, Ambler  19  (Eng.  1743).  Henshman  v.  Atty.- 
Gen.,  3  My.  &  K.  493  (Eng.  1836) ;  West  v.  Shuttle- 
worth,  2  Myln  &  Keen,  684;  Attorney-General  v.  Pyle, 
1  Atkins,  435;  Adams  on  Equity  (5  Am.  Ed.)  sec.  71; 
Story  on  Eq.  Jurispr.  (U  Ed.),  sec.  1182,  p.  489;  Maught 
V.  Gctzendamer,  65  Md.  332;  Salyor  v.  Plaine,  31  Md. 
158;  Nichols  v.  Alleii,  130  Mass.  211;  Fifield  v.  Van 
Wyck,  {)4  Va.  557;  Columbian  University  v.  Taylor, 
25  App.  D.  C.  124;  Adage  v.  Smith,  44  Conn.  60;  Hop- 
kins V.  Grimshaw,  165  U.  S.  342;  Miller  v.  Riddle,  227 
111.  53;  People  v.  Braucher,  258  111.  604;  Brooks  v. 
Belfast,  90  Me.  31^;  Quinby  v.  Quinby,  175  HI.  App. 
367;  Stratton  v.  Medical  College,  149  Mass.  505;  Bul- 
lard  v.  Sherley,  12  L.  R.  A.  110;  Easterbrook  v.  Tilling- 
hast,  3  Gray  (Mass.)  17;  Pringle  v.  Dorsey,  3  S.  C.  502; 
Grundy  v.  Neal,  147  Ky.  729;  Cone  v.  Wold,  85  Minn. 
302. 

Charles  H.  Daues  S  E.  Paul  Griffin  for  respondent. 

(1)  The  charitable  trust  created  by  the  will  of  Bryan 
MuUauphy  was  a  valid  one  with  a  competent  trustee  and 
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beneficiaries  who  were  in  existence  at  the  time  of  his 
death,  and  the  trust  actually  vested  in  the  trustee  for 
the  benefit  of  the  benefficiaries  indicated  in  the  will  after 
the  death  of  Bryan  Mullanphy.  Chambers  v.  City  of  St. 
Louis,  29  Mo.  543;  Robinson  et  al.  v.  Crutcher,  209  S.  W. 
104.  (2)  The  collateral  heirs  at  law  of  Bryan  Mullanphy 
have  no  right,  title  or  interest  in  said  fund.  The  rule 
is  well  settled  in  this  State  that  where  lands  have  been 
donated  and  become  vested  in  a  trustee  for  charitable 
uses,  neither  the  donor  nor  his  heirs  can  ever  reclaim 
them.   lie.  J.  371 ;  Acad,  of  the  Visitation  v.  demiens, 

50  Mo.  167,  171;  Women  ^s  Christian  Assn.  v.  Kansas 
City,  147  Mo.  126;  Lackland  v.  Walker,  151  Mo.  242; 
Crow  ex  rel.  v.  Clay  County,  196  Mo.  261;  Mount  v. 
Morris,  249  Mo.  147 ;  Sandusky  v.  Sandusky,  265  Mo.  ^4 ; 
Jackson  v.  Phillips,  14  Allen  (Mass.)  647;  Hand  v.  St. 
Louis,  158  Mo.  204.  Where  the  particular  object  of  the 
charitable  bequest  is  in  existence  at  the  testator ^s  death, 
but  ceases  to  exist  at  a  subsequent:  time,  the  legacy  does 
not  lapse,  but  the  fund  having  once  vested  in  the  charity 
may  he  applied  cy  pres  by  the  court;  11  0.  J.  363; 
Mason  v.  Bloomington  Lbr.  Assn.,  237  111.  442;  Hub^ 
bard  v.  Worcester  Art  Museum,  194  Mass.  280;  Nich- 
ols V.  Newark  Hospital,  71  N.  J.  Eq.  130.  (3)  The  cy  pres 
doctrine  is  universally  recognized  in*  Missouri.  The 
Supreme  Court  of  this  State  has  many  times  so  declared. 
The  plan  which  the  circuit  court  decreed  of  broaden- 
ing and  enlarging  the  charity  of  Bryan  Mullanphy  in 
this  case  was  a  proper  one  under  the  evidence.  Chambers 
V.  C^ty  of  St.  Louis,  29  Mo.  543 ;  Academy  of  the  Visi- 
tation V.  Clemens,  50  Mo.  167;     Goode  v.  McPherson, 

51  Mo.  126;  Howe  v.  Wilson,  91  Mo.  45;  Missouri 
Historical  Society  v.  Academy  of  Science,  94  Mo.  459; 
Powell  V.  Hatch,  100  Mo.  592;  Barkley  v.  Donnelly,  112 
Mo.  561;  Sappington  v.  School  Fund  Trustees,  123  Mo. 
•^2;  Lackland  v.  Walker,  151  Mo.  210;  Crow  ex  rel.  v. 
Clay  County,  196  Mo.  234;  Mott  v.  Morris,  249  Mo.  137; 
Catron  v.  Scarritt  Collegiate  Institute,  264  Mo.  713; 
Hand  v.  St.  Louis,   158  Mo.  204.    The  cy  pres  doctrine 
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is  recognized  in  other  States  and  by  the  Supreme  Court 
of  the  United  States.  Jackson  v.  Phillips,  14  Allen,  571 ; 
American  Academy  of  Science  v.  Harvard  College,  12 
Gray,  582;  RusseU  v.  Allen,  107  U.  S.  163;  Church  of 
Latter  Day  Saints  v.  United  States,  136  U.  S.  1,  140 
U.  S.  666;  Bispham's  Prin.  of  Eq.  (9  Ed.)  sees.  128- 
130,  pp.  221-226;  Camp  v.  Presbyterian  Society,  173  N. 
Y.  S.  581;  Minot  v.  Baker,  147  Mass.  348.  The  cy  pres 
doctrine  has  alwajs  existed  and  has  always  been  rec- 
ognized in  England.  Moggridge  v.  Trackwell,  7  Vesey, 
36;  Bispham's  Principles  of  Equity  (9  Ed.),  sec.  128, 
p.  221;  5  Am.  &  Eng.  Ency.  Law  (2  Ed.),  p.  937  j  Pome^ 
roy  Eq.  Jur.  1523,  sec.  1027;  Ommanney  v.  Butcher, 
Turn.  &  Russ.  270;  Attomey-Cfeneral  v.  Hicks,  3  Brown 
C.  C.  166;  Attorney-General  v.  Ironmongers,  2  Beav. 
313.  (4)  It  was  eminently  proper  for  the  court,  under 
the  evidence,  to  decree  the  sale  of  the  real  estate  and 
provide  for  the  investment  of  the  proceeds  in  bonds. 
Lackland  v.  Walker,  151  Mto.  210. 

WILLIAMS,  J. — This  is  a  suit  in  equity  originally 
instituted  in  December,  1916,  in  the  Circuit  Court  of 
the  City  of  St.  Louis. 

This  suit  was  instituted  by  the  City  of  St.  Louis, 
trustee  under  the  will  of  Bryan  Mullanphy,  deceased, 
as  plaintiff,  against  the  Attorney-General  of  Missouri 
(as  the  representative  of  the  general  public  in  matters 
appertaining  to  the  administration  of  public  charities) 
as  defendant. 

The  purpose  of  the  suit,  as  disclosed  by  the  plead- 
ings, was  to  have  a  court  of  equity  apply  the  cif  pres 
doctrine  to  the  administration  of  the  trust  fund  pro- 
vided by  said  will  and  to  have  the  court  authorize  a 
sale  of  all  the  real  estate  belonging  to  said  trust  fund 
and  that  the  proceeds  from  such  sales  be  re-invested 
in  high  class  securities. 

After  the  suit  was  instituted  certain  collateral  kin- 
dred of  the  testator,  by  leave  of  court,  filed  a  petition 
as  interveners.     This  petition  in  substance  states  that 
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the  objects  for  which  the  charity  was  originally  created 
have  failed,  and  prayed  that  the  court  decree  a  resulting 
or  constructive  trust  in  said  property  in  favor  of  the 
heirs  of  said  testator. 

Trial  in  the  circuit  court  resulted  in  a*  decree  in  favor 
of  the  plaintiff  and  thereupon  the  defendant  and  the 
interveners  duly  perfected  an  appeal. 

The  will  by  which  the  trust  fund  in  question  was 
originally  created  was  as  follows : 

'*!,  Bryan  Mullanphy,  do  make  and  declare  the  fol- 
lowing to  be  my  last  will  and  testament 

'*One  equal  undivided  third  of  all  my  proi>erty,  real 
personal  and  mixed,  I  leave  to  the  City  of  St.  Louis 
in  the  State  of  Missouri,  in  trust  to  be  and  constitute 
a  fund  to  furnish  relief  to  all  jX)or  emigrants  and  trav- 
elers  coming  to  St.  Louis,  on  their  way  bona  fide  to 
settle  in  the  West.  I  do  appoint  Felix  Coste  and  Peter 
G.  Camden  Executors  of  this  my  last  will  and  testa 
ment,  and  of  any  other  will  or  executory  devise  that  I 
may  leave.  All  and  any  such  document  'will  l>e  found  to 
be  olograph,  all  in  my  own  handwriting.  In  testimony 
whereof  witness  my  hand  and  seal. 

**Bryan    MiTiLANPHY    (Seal) 

**  Witnesses  who  have  all  signed  in  the  presence  of 
the  testator  and  each  other,  and  saw  the  testator  sign  in 
the  presence  of  them  and  each  of  them. 

*  *  Abolphus  Wistizenus, 

**  John  Wolfe, 

*^W.  M.  Wabne, 

**C.  August  Schabel.^' 

Some  of  the  witnesses  estimate  the  present  value  of 
said  trust  estate  to  be  about  one  million  dollars. 

We  have  read  the  large  record  in  this  case  and  find 
that  a  fair  summary  of  the  facts  is  found  in  the  state- 
ment made  in  the  brief  of  the  learned  Attorney-General. 
In  fact,  the  statement  of  facts  made  by  respondent  is 
practically  the  same  as  that  made  by  the  defendant. 

From  the  statement  of  facts  contained  in  the  brief 
filed  by  the  Attorney-General,  as  appellant,  we  quote  as 
follows: 
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^*The  plaintiff  introduced  in  substance  and  briefly 
stated  the  following  evidence,  material  to  the  issues  in- 
volved : 

**By  the  will  of  Bryan  Mullanphy,  a  wealthy  and 
eccentric  bachelor  living  in  St.  Louis,  executed  in 
1849  and  duly  probated  in  1861  in  the  Probate  Court  of 
the  City  of  St.  Louis,  real  estate  to  the  value  of  ap- 
proximately $500,000,  consisting  of  about  ninety  parcels, 
was  left  tt)  the  City  of  St.  Louis,  as  trustee  *to  be  and 
constitute  a  fund  to  furnish  relief  to  all  poor  emigrants 
and  travelers  coming  to  St.  L>ouis  on  their  way  bona  fide 
to  settle  in  the  TVIesf 

**  Collateral  heirs  of  the  testator  immediately 
brought  suit  in  partition,  claiming  the  above  devise  void 
and  asserting  title  to  the  entire  propertiy-.  The  Circuit 
Court  of  the  City  of  St.  Louis  found  against  the  heirs, 
held  the  devise  valid,  and  its  judgment  was  affirmed  by 
the  Supreme  Court  in  1860.  Chambers  et  al.  v.  City  of 
St.  Louis,  29  Mo.  543.  The  General  Assembly  by  aii 
act  approved  March  12,  1859,  Laws  1859,  p.  280*  em- 
powered the  City  of  St.  Louis  to  take,  as  trustee,  devises 
and  bequests  for  charitable  purposes. 

**The  city  ip  1860  began  the  administration  of  the 
fund,  and  by  charter  provisions  and  ordinance  author- 
ized the  city  to  accept  the  trust  and  provide  a  scheme 
and  plan  for  its  administration.  Changes  in  the  details 
of  the  plan  of  administration  were  made  in  1876.  Article 
I,  Charter  of  City  of  St.  Louis,  1876;  Ordinance  No. 
10316;  also  Clause  10,  Sec.  I,  Art.  I,  and  Sec.  I,  Art.  14, 
Charter  of  City  of  St.  Louis,  adopted  June  30,  1914; 
Ordinance  No.  27808;     Ordinance  No.  28840. 

**The  property  passing  to  the  City  of  St.  Louis, 
trustee,  under  the  Mullanphy  will  consisted  of  real  estate 
located  in  the  City  of  St.  Louis,  in  the  county  adjoining, 
and  a  few  parcels  in  ottier  parts  of  the  State  of  Missouri. 
About  sixty  or  seventv^-five  per  cent  of  said  property 
is  improved.  The  greater  portion  of  the  improvements 
on  said  property  was  in  poor  and  dilapidated  condition. 
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**A  large  portion  of  the  income  of  said  property 
has  heen  applied  from  year  to  year  in  making  additions 
to  and  repairing  improvements,  and  in  building  a  *  model 
tenement'  in  the  nature  of  an  apartment  house.  Large 
sums  have  always  been  necessary  for  the  item  of  repairs. 
Within  the  last  five  years  more  than  $150,000  have  been 
spent  in  alterations  and  repairs,  \^dth  the  result  that, ' 
with  the  exception  of  perhaps  one  or  two  parcels,  all  are 
in  excellent  condition.  The  tenement  property  is  in  that 
portion  of  the  city  known  as  the  'Ghetto,'  which  is  in- 
habited by  poor  people.  The  vacant  city  property  and 
the  farm  lands  have  never  produced  even  a  reasonable 
return  on  the  value  thereof.  The  farm  lands  are  largely 
unimproved  and  cannot  be  rented  to  advantage.  The 
gross  annual  income  from  said  property  is  approxi- 
mately $42,000. 

**By  provisions  of  the  charter  and  ordinances  of  the 
City  of  St.  Louis,  the  fund  was  originally  administered 
by  a  board  of  thirteen  members,  appointed  by  the  mayor 
under  a  ward  plan.  In  1915  the  board  of  managers  was 
reduced  to  three  members,  who  are  appointed  by  the 
mayor  and  constitute  what  is  known  as  'The  Board  of 
Commissioners  of  the  Mullanphy  Emigrant  and  Travel- 
ers'  Relief  Fund.'  The  present  board  maintains  a 
permanent  office  at  307  Locust  Street  in  the  City  of  St. 
Louis,  and  meets  regularly  on  Monday.  The  present 
members  of  the  board  are  Theo  A.  Morrey,  Pres.,  Wm. 
Riley,  Vice-Pres.,  and  J.  Russack. 

**  Walter  Ermatinger,  who  has  been  for  nine  years  . 
employed  by  the  board  as  assistant  secretary  and  secre- 
tary, testified  that  the  records  in  the  office  of  the  board 
were  more  or  less  complete  from  the  foundation  of  the 
fund;  that  during  certain  periods,  practically  no  rec- 
ords were  made  or  preserved.  In  1874  a  committee  was 
appointed  biy  the  mayor,  at  the  request  of  the  then  board 
of  managers  of  the  fund,  to  investigate  and  report  to 
the  Board  of  Aldermen  their  findings,  as  to  the  condi- 
tion and  administration  of  the  fund  up  to  said  date.  The 
committee's  report  is  set  out  in  full  in  the  evidence.    It 
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is  very  complete  and  frankly  discloses  that  during  the 
thirteen  years  the  fund  had  then  been  in  existence,  little 
attention  had  evidently  been  given  it  by  those  respon- 
sible for  its  administration.  Meetings  of  the  board  had 
been  held  very  irregularly  and  sometimes  at  long  in- 
tervals ;  no  minutes  were  kept,  no  rent  roll  or  other  com- 
plete report  of  the  income  thai?  should  be  returned  by 
said  property  was  ever  made  up.  Much  of  the  property 
had  been  allowed  to  fall  in  disrepair.  The  report  of  the 
committee  concludes  with  various  recommendations  con- 
cerning the  administration  of  the  fund  in  the  future. 

'*  During  the  interim  between  1860  and  1896  the 
board  had  a  representative  whose  duty  it  was  to  meet 
the  trains  coming  into  St.  Louis  and  endeavor  to  locate 
emigrants  and  travelers  who  might  be  entitled  to  aid 
from  the  fund.  Between  the  years  of  1894  and  1915  no 
such  representative  was  employed.  In  1915  the  present 
board  was  appointed  and  the  so-called  'Traveler's  Aid 
Bureau'  was  established  at  the  Union  Station.  The  Ter- 
minal Company  furnishes  the  bureau  with  an  office  in  the 
main  reception  room  of  the  station,  which  is  on  the  sec- 
ond floor,  and  when  the  bureau  was  opened  posted  a  bulle- 
tin calling  the  attention  of  its  employees  to  its  existence. 
No  special  instructions  are  known  to  have  been  given 
them  concerning  it,  at  that  time  or  since.  The  chief 
inspector,  Mr.  Elliott,  testified  that  he  had  talked  to 
various  Terminal  employees  concerning  the  work  of  the 
bureau  when  he  took  charge  of  the  work.  Terminal  em- 
ployees give  attention  only  to  such  emigrants  and 
travelers  as  apply  for  relief. 

'*Mr.  Elliott,  as  chief  inspector,  has  been  in  charge 
of  the  bureau  since  itis  establishment.  Prior  to  his 
appointment  he  had  been  for  three  years  in  the  secret- 
service  department  of  the  Terminal  Railroads  Associa- 
tion. He  is  assisted  by  a  woman  who  is  in  charge  from 
seven  o'clock  in  the  morning  until  three  in  the  after- 
noon. It  is  the  duty  .of  these  employees  to  meet  all 
trains  entering  the  Union  Station  and  to  look  after  the 
welfare   of   emigrants  and    travelers   who  might  come 
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within  the  class  designated  as  beneficiaries  of  the  fund. 
Mr.  Morrey,  president  of  the  board,  visits  the  station 
frequently  in  the  evening  and  confers  with  the  employ- 
ees. Cases  are  investigated  and  if  applicants  appear  to 
be  entitled  to  relief  are  referred  to  the  board.  The 
board,  if  the  case  is  f  onnd  within  their  jurisdiction,  is- 
sues the  necessary  warrant  to  furnish  the  aid  needed. 
No  money  is  paid  out  by  any  employee  except  on  au- 
thority from  the  board.  The  travelers-aid  workers  re- 
ceive no  supervision  from  the  office  of  the  board  direct. 

*'At  the  present  time  the  board  employees  a  secre- 
tary, an  assistant  secretary,  stenographer,  two  mechan- 
ics, a  janitor,  and  a  woman  who  does  *  social  service 
work,'  in  addition  to  the  two  inspectors  at  the  Union  Sta- 
tion. These  employees  receive  the  following  saljiries: 
Secretary,  $2,400  per  annum;  assistant  secretary  $1,800; 
stenographer,  $60  per  month ;  mechanics,  $75  and  $85  per 
month;  janitor,  $60  per  month;  social- service  worker, 
$80;  inspectors,  $100  and  $60  per  month.  The  mem- 
bers of  the  board  do  not  receive  any  salary. 

'*Tn  1849,  the  date  of  testator's  will,  and  as  appears 
to  have  been  true  for  a  number  of  years  immediately 
thereafter,  a  great  many  foreign  emigrants  were  pass- 
ing through  St.  Louis  on  their  way  west,  particularly  to 
tihe  mining  regions.  There  were  no  railroads  into  St. 
Louis  at  that  time,  and  emigrants  usually  came  by 
steamboat  from  Nlew  Orleans;  frequently  several  hun- 
dred would  land  from  a  single  boat.  St.  Louis  was  the 
out-fitting  point  for  such  people.  At  the  outbreak  of 
the  Civil  War  and  later  upon  the  completion  of  the 
Union  Pacific  Railroad  the  number  and  course  of 
travel  of  foreign  emigrants  changed.  As  is  shown  by 
plaintiff's  Exhibit  No.  10,  the  number  of  such  persons 
found  to  be  entitled  to  aid  under  the  Mullanphy  Fund 
and  who  were  aided  varied  greatly  from  year  to  year. 
The  number  of  such  persons  has  gradually  decreased 
until  now  there  are  practically  no  emigrants  or  travel- 
ers of  the  class  referred  to. 
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* '  Passenger  agents  of  various  railroads,  particularly 
the  Wabash,  the  St.  Louis  &  San  Francisco,  the  C,  B.  & 
Q.  and  the  Pennsylvania  lines,  testified  in  substance  to 
the  same  facts  with  reference  to  the  trend  and  condi- 
tion of  emigration  at  the  present  time.  It  was  the 
unanimous  opinion  of  these  railroad  representatives 
that  at  the  time  the  testimony  was  taken,  July,  1918, 
emigration  had  practically  ceased.  It  appeared  from 
the  testimony  that  during  the  year  1914  one  million 
two  hundred  thousand  emigrants  came  to  this  country ; 
that  about  one-half  of  that  number  landed  in  New  York; 
that  the  average  number  for  a  few  years  previous  to 
said  date  was  about  one  million;  that  about  six  per 
cent  of  the  number  landinii;  in  New  York  came  to  and 
through  St.  Louis  in   19J7.     vS   \ 

tives  were  unanimous  in  their  testimony  that  the  Euro- 
pean Wjar  then  being  waged  was  the  immediate  cause 
of  the  cessation  of  emigration. 

**The  condition  now  existing  is  very  abnonnal. 
Said  witnesses  all  stated  that  no  instructions  were  given 
their  employees  at  the  station  with  reference  to  the 
MuUanphy  Fund. 

**Said  witnesses  further  testified  that  emigration 
traffic  over  their  roads  was  handled  b|y  a  pool  under 
Government  direction  at  the  point  of  landing.  That  a 
portion  of  such  travel  is  assigned  to  each  road.  On 
cross-examination  each  admitted  that  they  had  no  di- 
rect connection  with,  nor  means  of  knowing,  except  in 
a  general  way,  the  volume  or  status  of  emigrant  travel 
on  their  respective  roads. 

**The  station  master  of  the  Union  Station  testified 
that  the  office  of  the  Travelers-Aid  Bureau  is  on  the 
second  floor  of  the  station ;  that  approximately  twenty- 
five  per  cent  of  the  traveling  public  goes  to  the  second 
floor;  that  very  few  emigrants  or  like  travelers,  ever 
reach  this  portion  of  the  station.  Two  inspectors  are 
in  charge  of  the  bureau,  a  woman  being  there  from 
seven  o'clock  in  the  morning  until  three  in  the  after- 
noon, and  a  man  from  three  o'clock  in  the  afternoon 
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until  eleven  at  night.  It  is  the  duty  of  said  inspectors 
to  meet  all  trains  and  look  after  all  emigrants  and 
travelers  in  distress,  offering,  after  investigation,  the 
aid  of  the  fund  to  those  who  are  entitled  under  the  pro- 
visions  of  the  will. 

*'Mr.  Elliott,  chief  inspector,  in  charge  of  said  bu- 
reau, testified  that  he  was  under  the  direction  of  Mr.  Mor- 
rey,  the  president  of  the  board,  and  Mr.  Ermatinger,  the 
secretary.  Mr.  Ermatinger  stated  that  he  had  nothing 
whatever  to  do  with  the  management  of  the  bureau  at 
the  Union  Station,  and  that  he  was  not  familiar  with 
the  plans  being  followed  there  in  the  carrying  out  of 
that  feature  of  the  administration  of  the  fund.  He 
further  testified,  however,  that  as  secretary  he  had  en-^ 
tire  charge  of  the  fund.  He  further  stated  that  he  did 
not  know  what  efforts  were  being  m&de  to  locate  emi- 
grants and  did  not  think  that  the  employees  were  meet- 
ing all  trains.  Mr.  Elliott  testified  that  the  woman  who 
assisted  him  in  the  work  of  the  bureau  was  *  supposed' 
to  meet  all  trains.  He  testified  that  the  bulk  of  the 
traveling  public  would  not  see  the  office  of  the  bureau 
where  located  at  the  station;  that  the  chief  inspector' 
in  charge  of  the  bureau  in  effect  inspects  his  own  work. 
Mr.  Morrey,  president  of  the  board,  and  Mr.  Elliott, 
chief  inspector,  testified  that  Mr.  Morrey  spent  three  or 
four  hours  of  at  least  four  or  five  evenings  each  week 
at  the  station  in  the  interest  of  the  work. 

**  Railway  employees,  practically  all  from  the  city 
passenger  department  of  said  roads,  testified  that  no 
instructions  were  given  to  their  employees  at  the  sta- 
tion with  reference  to  the  existence,  or  purpose,  or 
operation  of  the  MuUanphy  Fund. 

**Mr.  Clifford,  the  present  station  master,  testified 
that  since  the  beginning  of  the  European  War  emi- 
grant travel  had  been  light ;  that  before  the  Travelers- 
Aid  Bureau  was  established  cases  of  distressed  emi- 
grants and  travelers  were  referred  to  the  city  police; 
that  in  only  a  few  instances  had  such  cases  been  re- 
ferred to  the  MuUanphy  Board ;    that  he  had  never  sug- 
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gested  to  the  police  to  take  such  persons  to  the  office 
of  the  MuUanphy  Board.  Mr,  Clifford  further  testified 
that  he  had  never  discussed  with  Mr.  Elliott,  or  any  one 
else,  the  manner  in  which  the  bureau  at  the  station  is 
conducted.  Mr.  Clifford  testified  that  he  had  verballyi 
called  the  attention  of  his  employees  to  the  Travelers- 
Aid  Bureau;  that  he  has  under  his  employ  sixty  per- 
sons,, who  come  in  touch  with  the  traveling  public.  Wit- 
ness further  testified  that  he  was  in  charge  of  the  station 
in  1904,  and  had  been  employed  there  between  1894  and 
said  date;  that  during  such  time  the  board  had  no 
representative  at  the  station  in  any  capacity, 

**Mr.  Elliott,  chief  inspector  of  the  Travelers-Aid 
Bureau,  testified  that  when  employed  as  a  special  police- 
man at  the  station,  as  he  had  been  for  a  number  of  years 
prior  to  his  appointment  by  the  MuUanphy  Board,  he 
had  referred  all  cases  of  distressed  emigrants  and 
travelers  to  the  station  master;  that  he  now,  after  in- 
vestigation, refers  all  cases  of  emigrants  who  apply 
for  assistance  to  Mr.  Ermatinger,  secretary,  and  that 
he  is  under  the  secretary's  and  president's  direction. 
He  further  testified  that  from  May  12,  1916,  to  April  30, 
1917,  there  were  only  seventy-four  cases  of  emigrants 
locating  in  the  West;  that  the  majority  of  cases  handled 
by  the  bureau  require  simply  the  locating  of  relatives 
and  addresses  for  travelers  who  are  strange  to  the  city. 

**  Plaintiff  introduced  a  number  of  witnesses  repre- 
senting various  charitable  associations,  as  well  as  private 
citizens  interested  in  charitable  work,  who  testified  that 
there  are  constantly)  within  the  confines  of  the  City  of 
St.  Louis  a  class  of  worthy  poor,  some  of  whom  might 
be  considered  travelers  on  their  waj'  to  locate  in  variola 
parts  of  the  United  States  and  not  necessarily  in  the 
West,  who  in  their  opinion  came  within  the  class  of 
beneficiaries  closely  allied  with  the  class  specifically 
designated  by  testator  in  his  will.  Much  of  the  testi- 
mony of  these  witnesses  advanced  personal  theories  as 
to  the  interpretation  of  testator's  will  and  the  applica- 
tion of  the  fund,  cy  pres. 
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**  Theodore  Hemmelman,  Jr.,  president  of  the 
board  in  1894,  testified  that  in  his  opinion  for  a  period 
of  possibly  twenty  years  the  trust  estate  would  fare 
better  if  the  money  were  invested  in  securities  on  the 
five  per  cent  basis,  instead  of  real  estate.  Mr.  Morrey 
and  Mr.  Russack,  members  of*  the  present  board,  both 
testified  that,  in  their  judgment,  the  real  estate  belong- 
ing to  the  fund  could  not  be  sold  at  this  time  except  at 
a  great  sacrifice;  that  the  improvements  are  now  iti 
good  repair,  and  with  the  exceptions  of  some  unimproved 
parcels  is  yielding  a  fair  return  on  the  investment,  and 
that  it  would  not  be  advisable  to  change  the  form  of  in- 
vestment of  the  trust  estate  at  this  time  to  United  States 
Bonds,  or  other  securities.  Seventy-five  per  cent  of  the 
property  is  now  revenue  producing.  It  might  not  be  un- 
wise to  sell  some  parcels  in  order  to  be  able  to  improve 
others. 

**No  evidence  was  intlroduced  by  or  on  behalf  of  the 
defendant. 

**The  only  evidence  introduced  by  interveners  waa 
that  showing  their  relationship  to  Bryan  Mullanphy,  de- 
ceased.'* 

The  decree  entered  by  the  courti  (omitting  formal 
parts  and  that  portion  finding  tihe  issues  generally  in 
favor  of  plaintiflf  and  against  defendant  and  the  inter- 
veners) is  as  follows: 

**1.  The  court  finds  that  the  said  interveners,  cer- 
tain heirs  at  law  of  said  testator,  Bryan  Mullanphy, 
have  no  right,  title  or  interest  hi  and  to  any  of  the 
property,  real,  personal  or  mixed,  which  the  said  Bryan 
Mullanphy  gave  to  the  City  of  St.  Louis  in  trust,  as  set 
out  in  the  plaintiff's  petition,  and  it  is  therefore  ordered, 
adjudged  and  decreed  that  the  intervening  petition  be 
dismissed  and  judgment  be  entered  against  the  said  in- 
terveners and  that  it  be  decreed  that  they  have  no  right, 
title  or  interest  whatever  in  and  to  the  property  given 
by  the  said  Bryan  Mullanphy  to  the  City  of  St.  Louis, 
as  trustee,  and  that  there  is  no  equity  in  their  petition 
filed  herein. 
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*^2.  The  court  finds  that  plaintiflf,  City  of  St.  Louis, 
is  the  testamentary  trustee  under  the  will  of  Bryan 
MuUanphy,  deceased,  as  set  out  in  plaintiff's  petition, 
and  that  by  said  will  said  Bryan  Mullanphy  devised  to 
said  trustee  one  equal  undivided  third  of  all  his  prop- 
erty, real,  personal  and  mixed,  in  trust,  to  be  and  con- 
stitute a  fund  to  furnish  relief  to  all  poor  emigrants 
and  travelers  coming  to  St.  Louis  on  their  way,  bona 
fide,  to  settle  in  the  Wlest;  that  said  city  accepted  by, 
ordinance  the  trust  so  created,  on  November  6,  1851; 
that  the  Supreme  Court  of  Missouri  at  the  March  Term 
thereof,  in  1860,  affirmed  the  judgment  of  the  Circuit 
Court  of  the  City  of  St.  Lous,  which  assigned  one-third 
of  all  the  real  property  of  which  Bryan  Mullanphy 
died  seized,  to  the  Cityi  of  St.  Louis,  as  trustee,  un- 
der the  terms  of  the  trust  created  by  the  will,  as  set 
forth  in  the  petition;  that  as  soon  as  said  city  became 
possessed  of  the  legal  title  to  said  property,  as  trustee, 
it  began  the  execution  of  said  trust  and  has  done  so 
since  said  time  and  is  doing  so  at  present;  tjhat  SEiid 
trust  is  administered  by  said  trustee  through  the  in- 
strumentality of  a  board  consisting  of  three  members, 
styled  *  The  Board  of  Commissioners  of  the  Mullanphy 
Emigrant  and  Travelers^  Relief  Fund.' 

'*3.  The  court  finds  that  in  the  management  of  the 
real  estate  since  the  time  said  trustee  became  possessed 
of  the  legal  title  thereof  up  to  the  present  time  much  of 
said  real  estate  has  been  sold  or  otherwise  disposed  of, 
and  other  real  estate  has  been  acquired  by  said  trustee ; 
that  some  has  been  exchanged  for  other  lands  and  con- 
siderable has  been  condemned  for  public  purposes ;  that 
at  present  the  real  estate  possessed  by  said  trust  estate 
and  held  by  said  City  of  St.  Louis  as  trustee  is  that 
which  is  set  out  and  particularly  described  in  plaintiff's 
petition. 

'*4.  The  court  finds  that  in  the  management  of 
said  estate  large  expenditures  have  been  and  are  neces- 
sary, which  are  altogether  out  of  proportion  to  the  sums 
conferred  in  benefits,  namely,  the  amounts  given  to  poor 
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emigrants  and  travelers  coming  to  St.  Louis  on  their 
way  bona  fide  to  settle  in  the  West;  that  this  has  re- 
sulted from  poor  location  and  dilapidated  condition  of 
such  real  estate,  which  has  required  and  does  require 
heavy  expenditures  in  the  way  of  repairs,  and  the  rentals 
arising  therefrom  are  not  adequate. 

**5.  The  court  finds  that  the  number  of  emigranta 
and  travelers  provided  for  by  the  will  of  said  testator  is 
not  so  large  as  in  former  years  and  is  growing  smaller, 
but  in  the  opinion  of  the  court  it  is  not  likely  to  cease 
altogether;  that  the  total  net  income  of  the  trust  es* 
tate  is  no  longer  needed  for  the  specific  purpose  desig- 
nated by  testator;  that  there  are  from  time  to  time 
found  within  the  limits  of  said  City  of  St.  Louis  numbers 
of  persons,  including  travelers,  strangers  and  some 
emigrants  who  are  helpless  and  without  assistance,  who 
need  charitable  aid  and  deserve  it,  persons  who  are 
traveling  in  various  directions  other  than  west,  and  per- 
sons who  are  traveling  west  who  do  not  intend  to  settle 
there,  who  become  stranded  in  the  City  of  St  Louis  and 
are  in  need  of  charitable  aid  and  assistance.  And  the 
court  doth  order  and  decree  that  the  surplus  income,  be- 
yond what  piay  be  necessary  to  properly  provide  for 
the  persons  designated  by  said  testator,  shall  be  used 
for  the  purpose  of  furnishing  relief  to  poor  emigrants 
and  travelers  generally  in  the  City  of  St.  Louis  in  need 
and  distress,  and  found  to  be  worthy  of  assistance ;  pref- 
erence at  all  times  to  be  given  to  men  with  families 
and  women  and  children  coming  within  the  designation 
aforesaid. 

**6.  The  oourt  finds  that  it  will  be  to  the  best  in- 
terest of  the  estate  to  sell  the  parcels  of  land  described 
in  plaintiff's  petition,  reserving  such  property  as  may 
be  required  in  the  administration  and  necessary  to  car- 
ry out  the  purposes  of  the  trust  The  court  does  there- 
fore decree,  adjudge  and  empower  said  City  of  St.  Louis, 
as  trustee,  to  sell  the  property  belonging  to  the  trust  es- 
tate, at  public  or  private  sale,  on  such  terms  as  the 
Board  of  Estimate  and  Apportionment  of  the  City  of 
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St.  Louis,  by  order,  shall  recommend.  And  the  court 
doth  appoint  Festus  J.  Wade,  James  M.  Franciscus  and 
Albert  T.  Terry  commissioners  to  appraise  said  prop- 
erty and  to  sell  same,  acting  in  conjunction  with  and  as- 
sisting the  Comptroller  of  the  City  of  St.  Louis  in  the 
manner  and  on  the  terms  specified.  Said  commissioners 
are  directed  to  make  a  full  and  complete  return  of  their 
proceedings  for  the  approval  of  the  court. 

**7.  Said  trustee  is  authorized,  empowered  and  di- 
rected hereafter  to  invest  the  proceeds  received  from 
the  sale  of  its  assets  and  the  surplus  income  beyond  what 
may  be  used  for  the  purposes  of  the  trust  in  bonds  of  the 
United  States  .Government,  the  State  of  Missouri,  or 
issued  by  any  municipality  of  the  State  of  Missouri. 

*'8.  The  court  doth  further  find  that  in  order  to 
carry  out  this  decree  it  is  necessary  that  further  orders 
and  directions  be  made  from  time  to  time.  The  court, 
therefore,  retains  jurisdiction  of  this  cause  for  said  pur- 
pose of  making  such  further  orders,  decrees  and  judg- 
ments as  may  seem  proper  and  lawful  in  the  premises ; 
that  either  said  city,  or  the  Attorney-General  of  the  State 
of  Missouri  for  the  time  being  may  have  leave  hereafter 
at  any  time,  upon  giving  the  other  party  fifteen  days' 
notice  to  that  effect  in  writing,  to  move  the  court  to 
make  such  further  orders,  decrees  and  judgments  as  may 
be  deemed  proper  and  lawful. 

**9.  The  court  doth  further  find  that  the  method 
of  conveying  and  transferring  the  title  to  the  property 
of  said  trust  estate,  as  particularly  set  forth  in  Para- 
graph Seven  of  plaintiff's  petition,  is  sufficient  in  law,  andi 
therefore  the  court  doth  adjudge  and  decree  that  when- 
ever any  deeds  or  other  instruments  conveying  or  af- 
fecting any  part  of  the  real  or  personal  property  be- 
longing to  said  trust,  shall  have  been  duly  authorized  by  ' 
ordinance  by  the  Mayor  and  Board  of  Aldermen  of  the 
City  of  St.  Louis,  and  shall  be  duly  executed  and  signed 
by  the  mayor  for  the  time  being  of  said  city,  with  the 
common  seal  of  the  City  of  St.  Louis  impressed  thereon, 
is  sufficient  in  law  to  convey  or  otherwise  affect  all  the 
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right,  title  and  interest  to  such  property  vested  in  said 
city,  trustee  as .  aforesaid,  whenever  such  sale  shall  be 
authorized  by  an  order  of  the  court  herein. 

*'10.  Said  trustee  is  directed  by  the  court  to  here- 
after, on  the  first  Monday  of  June  in  each  year,  file  with 
the  Clerk  of  the  Circuit  Court  of  the  City  of  St.  Louis, 
for  the  information  of  this  court,  a  statement  showing 
the  administration  of  such  trust  estate. 

*'ll.  The  court  doth  further  adjudge  and  decree 
that  the  cost  of  this  proceeding  shall  be  paid  by  the  City 
of  St.  Louis,  as  trustee,  from  the  trust  estate  under  its 
charge." 

Further  detailed  statement  of  facts  will  be  made  in 
the  course  of  the  opinion. 

I.  The  legal  propositions  urged  by  respondent  in 
attempting  to  have  this  trust  fund  administered  cy  pres 
and  the  legal  propositions  advanced  by  the  interveners 

in  support  of  their  contention  that  a  result- 
TruS^objects.  ^^S  ^^  constructive  trust  in  the  trust  fund 

should  be  decreed  in  favor  of  the  collateral 
kindred  of  the  donor,  are  each  based  upon  the  hypothesis 
that  there  has  been  a  failure,  or  at  least  a  partial  fail- 
ure, of  the  objects  for  which  this  charitable  trust  fund 
was  created.  The  learned  Attorney-General,  appellant, 
however,  contends  that  the  court  erred  in  finding,  upon 
the  present  evidence,  such  failure  had  in  fact  occurred. 
The  first  question  therefore  for  determination  is:  Do 
the  facts  shown  by  the  present  record  justify  a  court  of 
equity  in  holding  that  there  has  been  a  failure  in  whole 
or  in  part  of  the  objects  for  which  this  trust  was  found- 
ed f  This  issue  is  one  of  fact.  It  will  be  conceded  by  all 
that  there  has  not  been  a  total  failure  of  the  objects  of 
this  trust,  because  the  evidence  clearly  shows  that  up  the 
date  of  the  trial  there  were  poor  emigrants  and  travelers 
passing  through  St.  Louis  to  settle  bona  fide  in  the  West, 
who  come  within  the  express  terms  of  the  will. 

Has  there  been  a  partial  failure?  After  a  careful 
review  of  the  evidence  offered  we  are  of  the  opinion  that 
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the  facts  disclosed  thereby  are  not  such  as  will  warrant 
us  in  answering  the  above  question  in  the  affirmative. 

The  evidence  shows  that  from  1870  to  1896  the 
nimiber  of  persons  relieved  by  this  fund  averaged  ap- 
proximately 1500  persons  annually.  For  the  years  1893, 
1894  and  1895,  the  number  thus  relieved  were  2583,  2120 
and  1791  respectively.  In  the  year  1896  the  number 
suddenly  dropped  to  387.  During  the  years  from  1896 
to  1915  the  number  relieved  annually  ranged  from  68  to 
411.  There  appears  from  the  evidence,  however,  some 
explanation  of  the  cause  of  this  sudden  slump  occurriiii* 
in  1896.  From  the  evidence  it  appears  that  prior  to  189  * 
the  board  in  charge  of  this  fund  kept  representatives 
at  Union  Station,  whose  duty  it  was  to  meet  incoming 
trains  and  hunt  up  and  locate  persons  coming  within 
the  terms  of  the  MuUanphy  charity,  but  that  about  1896 
this  practice  was  discontinued  and  from  that  date  up  un- 
til the  present  bureau  was  established  at  Union  Station 
in  July,  1915,  no  one  was  stationed  there  whose  duty  it 
was  to  investigate  and  locate  the  benefidaries  of  this  fund. 

For  the  years  1915  and  1916, 142  and  138  person*^,  re- 
spectively have  been  given  relief  from  this  fund,  and 
while  it  is  true  that  during  these  two  years  the  bureau 
had  been  maintained  at  Union  Station  in  charge  of  two 
employees,  yet  the  further  fact  remains  that  in  August, 
1914,  about  one  year  before  this  bureau  was  established, 
the  World  War  began  in  Europe  and  that  after  that  time 
and  during  the  war  emigration  practically  stopped  com- 
ing  to  this  country. 

In  other  words,  the  only  time  during  the  twenty- 
two  years  preceding  the  trial  of  this  cause  when  any 
organized  effort  was  made  to  keep  representatives  of  this 
fund  at  Union  Station  whose  duty  it  was  to  meet  the 
traveling  public  and  to  discover  beneficiaries  of  this 
charity,  was  during  the  abnormal  time  of  1915  and  1916 
when  emigration  was  practically  at  a  stand-still,  and 
travel  of  all  kinds  was  more  or  less  affected. 

Furthermore,  while  the  effort  made  by  the  pres- 
ent board  to  locate    beneficiaries    of  this    fund  is    very 
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commendable  and  appears  to  be  much  more  than  has 
ever  before  been  done  along  this  line,  yet  it  does  not 
clearly  appear  from  the  evidence  that  all  that  might  be 
done  along  this  line  is  even  yet  being  done.  The  evidence 
shows  that.the  office  of  the  bureau  is  located  in  the  west 
portion  of  the  second  floor  of  the  Union  Station,  and  in 
a  portion  of  the  station  where  the  class  of  persons  en- 
titled to  relief  from  this  charity  seldom  go.  Neither 
does  it  appear  that  the  numbers  of  employees  of  this 
board  is  sufficient  to  enable  them  to  find  all  the  persons 
who  might  be  beneficiaries  of  the  fund. 

But  even  though  the  evidence  showed  (which  (it 
does  not)  the  exact  number  of  persons  annually  passing 
through  St.  Louis  who  are  entitled  jto  the  relief  provided, 
we  would  still  be  in  the  dark  as  to  whether  that  num- 
ber was  sufficient,  when  properly  administered  to  by 
this  charity,  to  absorb  the  annual  net  income  of  this 
fund.  Very  little  definite  information  is  found  in  this 
record  as  to  the  net  income  from  this  fund.  The  near- 
est approach  thereto  is  the  testimony  of  one  of  the  pres- 
ent members  of  the  board,  who  stated  that  during  the 
last  year  the  gross  income  from  the  fund  was  about 
$42,000.;  That  from  this  amount  should  be  deducted 
$10,000,  annually,  for  city  and  state  taxes,  and  that  from 
fifteen  to  twenty  thousand  dollars  should  be  spent  for 
repairs  and  betterments  in  that  year,  and  that  there 
should  also  be  deducted  the  expense  of  the  clerical  help 
in  administering  the  fund. 

Upon  the  present  showing  we  are  not  warranted  in 
finding  that  there  has  been  a  failure  of  the  objects  of 
this  trust. 

What  the  future  may  bring  forth  we  have  no  way  of 
knowing.  During  the  period  of  reconstruction  the  move- 
ment of  emigrants  and  home-seekers  to  the  West  may 
materially  increase.  It  certainly  cannot  be  foreseen  that 
such  will  not  occur.  It  was  the  opinion  of  some  of  the 
traffic  men  who  testified  in  this  case  that  there  would 
be  a  great  influx  of  immigration  following  the  war. 

4—281  Mo. 
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Until  such  time  as  it  can  be  shown  with  reasonable 
certainty  that  there  will  be  a  permanent  failure  of  at 
least  a  substantial  portion  of  the  objects  of  this  trust 
the  question  as  to  the  further  administration  or  disposi- 
tion of  the  fund  does  not  arise.  ,      , 

The  question  therefore  as  to  what  might  be  permit- 
ted to  be  done  with  the  fund  if  there  had  been  a  failure 
of  the  trust  cannot  be  properly  reached  or  determined  in 
the  present  case,  and  any  discussion  thereof  would  rise 
to    no    higher    standard  than  mere    dictum. 

II.  It  is  further  contended  that  the  court  erred  in 
ordering  the  sale  of  all  the  real  estate  of  the  trust  es- 

Mtm  t.  ^®*^*^  ^^^  ^^^  reinvestment  of  tiie  fund  in 
high  class  bonds  and  securities.  We  are 
of  the  opinion  that  this  point    is  also  well    taken. 

Mr.  Hemmelman,  president  of  a  real  estate  company 
and  vice-president  of  a  bank,  was  in  1894  and  for  about  a 
year  and  one-half  thereafter  president  of  the  board  hav- 
ing control  of  this  fund.  He  was  the  only  witness  who 
expressed  an  opinion  in  any  manner  favoring  the  sale  of 
the  property  under  its  present  conditions,  for  the  pur- 
pose of  re-investment  in  securities. .  On  this  point  his 
testimony  was  as  follows:  '^For  a  period  of  twenty 
years  I  presume  the  fund  would  fare  better  if  the  money 
was  invested  in  securities  instead  of  real  estate.  I  be- 
lieve it  would  be  better  if  the  money  were  out  on  a  five 
per  cent  basis.*'     (Italics  ours). 

Mr.  Morrey  and  Mr.  Russack,  a  majority  of  the 
members  of  the  present  board  in  charge  of  this  trust 
fund,  were  of  the  opinion  that  all  of  the  real  estate  be- 
longing to  the  trust  estate  should  not  be  sold  for  the 
purpose  of  re-investment  in  Government  bonds,  etc.  Both 
were  of  the  opinion  that  it  might  be  for  the  best  to  sell 
off  some  of  the  unimproved  and  non-producing  property 
piece  by  piece,  as  the  occasion  arose  and  the  market 
would  justify,  in  order  to  acquire  funds  with  which  to 
improve  some  of  the  remaining  property,  but  they  were 
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both  of  the  opinion  that  it  would  not  be  best  for  the  trust 
estate  to  make  immediate  sale  of  all  the  property.  Mr. 
i^orrey  in  stating  the  reason  for  his  opinion  testified 
as  follows: 

'*But  you  see,  your  Honor,  if  you  were  able  to  make 
four  per  cent  net  on  the  property  and  you  tried  to  sell 
it,  you  would  be  lucky  if  you  could  get  fifty  cents  on  the 
dollar,  and  if  you  invest  that  in  four  per  cent  securities 
it  is  the  best  you  could  do,  and  would  be  getting  two 
per  cent  income  on  the  present  property.  You  could  not 
possibly  sell  it  for  less  than  fifty  per  cent  on  the  dol- 
lar, which  will  bring,  say,  possibly  four  per  cent,  if  you 
sell  it  at  fifty  cents  on  the  dollar  and  invest  it  in  four  per 
cent  securities. 

'*It  would  not  be  unwise  to  give  the  authority  to  sell 
the  property  in  case  they  should  find  a  fair  market  and 
get  a  fair  consideration  for  the  property,  it  might  not  be 
unwise  to  sell  it,  but  it  is  hard  for  me  to  find  a  better  'per- 
manent  tangible  income  than  real  estate.  If  you  look 
after  it  properly  it  will  bring  in  an  income.  Where  it 
fails  it  is  the  fault  of  the  man  who  owns  it  or  who  man- 
ages it.  There  is  a  very  good  example  across  the  street 
in  the  Pierce  Building.  Fourth  Street  went  down,  and 
they  said  the  property  was  of  no  account,  and  here  comes 
a  man  along  and  puts  up  the  Pierce  Building,  and  it  is  to- 
day possibly  one  of  the  best  Income  producing  pieces 
of  property  in  a  run-down  neighborhood." 

There  is  no  showing  made  in  this  record  as  to  the 
condition  of  the  real  estate  market  in  St.  Louis  on  this 
kind  of  property.  The  only  evidence  offered  concern- 
ing the  probable  price  the  property  would  bring  estimates 
that  it  would  not  likely  sell  for  more  than  one-half  its 
value.  ' 

It  is  impossible  to  say  upon  the  facts  disclosed  by  the 
present  record  that  it  would  be  to  the  benefit  of  the 
charity  to  sell  all  of  the  real  estate  holdings  at  this  time 
for  the  purpose  of  re-investment  in  State  and  Federal 
bonds.  There  is  no  evidence  from  which  it  might  even 
be  inferred  that  if  the  property  were  sold  the  proceeds 
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therefrom  invested  iu  bonds  would  yield  aa  large  a  net 
return  as  is  now  realized. 

It  is  well  settled  that  the  power  of  a  court  of  equify 
to  authorize  the  alienation  of  property  belonging  to  a 
charitable  trust  should  be  exercised  with  caution  and 
one  of  the  prerequisites  to  the  exercise  of  this  power 
is  that  it  shall  **  clearly,  appear  that  the  proposed  aliena- 
tion is  for  the  benefit  of  the  charity."  [5  B.  C.  L.  363; 
11  C.  J.  355;  Laijidaiid  v.  Walker,  151  Mo.  210,  1.  c.  268. 

We  therefore  conclude  that  the  court  erred,  on  the 
showing  made,  in  ordering  a  sale  of  all  the  real  estate 
belonging  to  the  trust  estate. 

From  the  foregoing  it  follows  that  the  judgment 
should  be  reversed  and  the  cause  remanded  with  direc- 
tions to  dismiss  respondent's  bill,  without  prejudice  to 
its  right  at  any  time  in  the  future  to  institute  any  further 
proceeding  which  might  become  advisable  by  reason  of 
changed  conditions. 

It  is  so  ordered.  All  concur;  Woodson,  J.,  in  the 
result. 


SOUTHWEST  MISSOURI   RAILROAD    COMPANY, 
Appellant,  v.  PUBUC  SERVICE  COMJMISSION. 

In  Banc,  Feburary  16»  1920. 

1.  STREET  RAILWAY  SPX7BS:  Discontinuance.    The  Public  Service 
,  Commission  has  the  power  to  authorize  an  interiirban  railway 

company,  permitted  by  ordinance  to  lay  its  tracks  in  the  streets 
of  a  city,  to  discontinue  the  use  of  spur  tracks  connecting  the 
interurban  system  with  railroad  stations  in  said  city,  no  longer 
essential  to  the  operation  of  the  interurban  lines  and  operated  at 
substantial  loss. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  WALKER,  C.  J., 
concurs,  that  the  Commission  has  no  power  to  relieve  a  street 
railway  company  from  its  contractual  obligation,  imposed  by 
its  franchise  ordinance,  to  maintain  its  tracks  in  designated 
streets  for  a  designated  period. 

2.  :  :  Restriction  on  City's  Power:   Oonstitutional  Pro- 

Tlalon.    That  provision  of  the  Constitution  (Section  20  of  Article 


Digitized  by 


Google 


Vol.  281]  OCTOBER  TERM,  1919.  53 

Southwest  Mo.  R.  R.  Co.  v.  Pub.  Serv.  Comm. 

12)  which  forbids  the  General  Assembly  to  grant  the  right  to 
construct  and  operate  a  street  railway  within  a  city  "without  first 
acquiring  the  consent  of  the  local  authorities  having  control  of 
the  street"  does  not  confer  on  the  city  power,  either  by  ordinance 
or  contract,  to  impose  upon  a  public  utility  conditions  of  operation 
and  maintenance  which  would  confiscate  its  property  or  destroy 
its  i)ower  to  serve  the  public.  This  coifstitutlonal  provision  does 
not  mean  that  a  street  railway,  once  properly  admitted  into  the 
city,  cannot  be  permitted  by  the  State  to  take  up  an  unprofitable 
portion  of  its  tracks. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  WALKER.  C.  J., 
concurs,  that  where  the  franchise  contract  imposes  on  the 
street  railway  company  the  obligation  to  operate  the  tracks, 
the  State,  without  the  city's  consent,  cannot,  under  said  con- 
stitutional provision,  grant  permission  to  abandon  the  tracks, 
since  the  city  has  the  right  to  impose  the  condition,  and  the 
operation  of  the  tracks  is  not  an  exercise  of  a  police  regulation, 
such  as  is  the  increase  or  decrease  of  fares. 


3.  :  :  Denial  for  Lack  of  Jurisdiction:  Questions  for  Re- 
view. When  the  Public  Service  Commission  has  dismissed  the 
application  of  an  interurban  railway  to  discontinue  the  operation 
of  certain  spur  tracks  laid  in  the  streets  of  a  city,  on  the  sole 
ground  that  it  is  without  power  to  grant  the  relief,  the  question 
whether  the  franchise  ordinance  contains  express  provisions  de- 
nying the  company  the  right  to  take  up  a  part  of  its  tracks  when 
the  consent  of  the  State  is  procured,  and  the  question  whether 
the  ordinance  in  itself  by  its  terms  and  conditions  permits  the 
company  to  remove  unprofitable  portions  of  its  tracks,  cannot  be 
considered  in  an  appeal  from  an  order  of  the  Commission  refus- 
ing to  consider  the  case  on  the  ground  that  it  had  no  jurisdiction. 
These  are  questions  of  fact  and  for  determination  by  the  Com- 
mission, and  the  power  of  the  court  is  simply  one  of  review,  after 
jurisdiction  has  been  assumed. 

4.  :  :  Consent  of  Olty:  Abandonment  of  Track.  It  can- 
not be  ruled  that  if  the  street  railway  company  is  permitted  to  re- 
move its  tracks  from  a  part  of  the  streets  which  the  city  consented 
it  might  occupy  with  its  tracks,  the  consent  of  the  city  to  the 
company  to  enter  was  not  given  at  all. 

5.   :  :  Abandonment  at  WllL     A  street  railway  company 

which  has  obtained  the  city's  consent  to  occupy  certain  streets 
with  its  tracks  cannot  abandon  any  of  them  at  its  will.  In  no 
event  can  it  abandon  a  street  except  upon  a  showing  that  the  pub- 
lic will  not  be  injured. 

6.    : :  Regulating  Use.    The  power  of  the  city  to  regulate 

the  use  of  streets  which  the  city  has  consented  a  street  railway 
company  may  occupy  is  to  b^  ascertained  by  the  contractual  re- 
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lation.  The  public  service  character  of  the  company  subjects  it  to 
regulation,  but  that  fact  does  not  determine  whether  the  regulatory 
power  extends  to  a  particular  thing. 


7.  :  :  Permission  to  Occupy:  Obligation.  A  mere  per- 
mission granted  by  the  franchise  ordinance  to  a  railway  company 
to  occupy  streets  for  forty-nine  years  is  not  a  contract  to  operate 
for  that  period,  nor  can  such  an  obligation  be  implied  from  the 
permission. 

Hjeld,  by  GRAVE5S,  J.,  dissenting,  with  whom  WALKER,  C.  J.,  con- 
curs, that  where  the  city  has  consented  that  a  railway  company 
may  construct  its  lines  in  the  streets  upon  condition  that  it 
operate  them  for  49  years,  the  condition  is  valid,  does  not 
transgress  the  police  powers  of  the  State,  and  can  be  abrogated 
only  by  consent  of  the  city  itself. 

8.  :  Conditions  Imposed  by  Franchise.  The  constitutional  pro- 
vision (Section  20  of  Article  12)  merely  secured  from  legislative 
interference  the  right  of  a  city  to  deny  entrance  to  a  street  rail- 
way, and  the  right  to  Impose  conditions  is  implied,  but  is  not  un- 
limited, for  the  conditions  must  be  within  the  scope  of  municipal 
authority.  The  city  cannot,  in  the  exercise  of  its  power  to  con- 
dition its  consent,  whether  by  franchise  contract  or  otherwise, 
curtail  the  police  power  vested  \n  the  Legislature,  nor  draw  under 
its  dominion  subject-matter  not  otherwise  within  its  jurisdiction. 
Held,  by  GRAVES,  J.,  cHssenting.  with   whom  WALKER,  C.  J., 

concurs,  that  a  condition  expressed  in  the  franchise  contract 
that  a  street  railway  shall  operate  its  lines  for  a  period  of  49 
years  as  the  price  of  the  city's  consent  to  construct  its  tracks 
in  designated  streets  Is  valid,  does  not  contravene  the  police 
powers  of  the  State,  and  therefore  the  Public  Service  Com- 
mission cannot  grant  to  the  company,  without  the  city's  con- 
sent, permission  to  abandon  certain  spur  tracks,  on  the  ground 
that  their  further  operation  is  unprofitable  and  wasteful.^ 


:  :  Estoppel.    The  question  of  estoppel  in  favor  of  a 

city,  in  consideration  of  conditions  imposed  upon  a  street  railway 
company  at  the  time  a  franchise  ordinance  to  occupy  the  streets 
was  enacted,  does  not  arise  in  a  case  in  which  the  public,  represent- 
ed by  the  Public  Service  Commission,  is  a  substantial  party.  * 


Appeal  from  Cole    Circuit    Court. — Hon.   J.   G.   Slate, 

Judge. 

Reversed  and  remanded  {with  directions). 
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McReynolds  &  McReynolds  for  appellant. 

The  fact  that  the  Constitution  requires  the  consent 
of  the  municipal  authorities  to  the  grant  of  the  use  of 
the  streets  of  such  city  for  street  railway  purposes,  does 
not  prevent  the  Public  Service  Commission  from  grant- 
ing to  a  street  railway  company  relief  from  unreasonable 
requirements  of  an  ordinance  granting  such  franchise 
rights  in  the  streets.  A  careful  reading  of  Section  20  of 
Article  12  of  the  Constitution  shows  that  the  limitation  on 
the  power  of  the  General  Assembly  is  not  general,  but  is 
strictly  limited  to  the  requirement  that  the  consent  of 
the  local  authorities  having  control  of  the  streets  intend- 
ed to  be  used  by  the  street  railway  must  be  obtained. 
The  legislature  is  not  even  prohibited  from  fixing  the 
manner  and  tenns  on  which  this  consent  may  be  obtain- 
ed. An  investigation  of  the  statutory  enactments  since 
the  Constitution  of  1875  shows  how  the  General  Assembly 
has  progressively  assumed  greater  control  over  the 
granting  of  such  franchises  and  placed  limitations 
around  the  rights  and  powers  of  the  municipality.  R.  S. 
1879,  sec.  4879;  R.  S.  1889,  sees.  1523,  1824,  1825,  1826, 
1827;  Sees.  6115-6-7-8-9,  R.  S.  1899;  Laws  1887,  p.  40. 
A  municipality  has  no  power  to  grant  a  franchise  to  a 
railroad  over  its  streets  unless  the  same  is  given  by  con- 
stitutional or  legislative  authority.  A.  &  P.  Railroad 
v.  St.  Louis,  66  Mo.  256.  Such  powers'were  first  granted 
by  legislative  authority.  Fink  v.  City  of  St.  Louis,  71 
Mo.  52;  State  ex  rel.  Kansas  City  v.  East  Fifth  St.  Ry. 
Co.,  140  Mo.  539;  Kavanaugh  v.  St.  Louis,  220  Mo.  49G. 
The  Legislature  has  made  clear  its  meaning  as  to  the 
powers,  authority  and  scope  of  duty  of  the  Public  Service 
Conmaission.  State  ex  inf.  v.  Gas  Co.,  254  Mo.  515 ;  State 
ex  rel.  v.  Pub.  Serv.  Comm.,  270  Mo.  54T. 

J.  Z.  Patterson,  General  Counsel,  James  D.  Lindsay, 
Assistant  Counsel,  for  Public  Service  Commission. 

(1)  That  the  Legislature  attemf)ted  to  grant  to  the 
Public  Service  Commission   power  to   release  a   street 
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railway  company  from  a  franchise  obligation  entered 
into  upon  a  subject,  essentially  contractual  in  its  nature, 
and  of  the  very  essence  of  the  purpose  for  which  the 
company  was  chartered,  and  the  franchise  granted,  is 
most  doubtful.  Public  Service  Commission  Act,  sec.  2, 
subdivisions  5,  7  and  26 ;  Sec.  16,  subdivisions  2,  3,  8  and 
9 ;  Sees.  26,  27,  43,  47  and  49 ;  State  ex  rel.  United  Rail- 
ways V.  Commission,  270  Mo.  442 ;  Lusk  v.  Atkinson,  266 
Mo.  109;  State  ex  rel.  v.  Commission,  192  S.  W.  460; 
Quimby  v.  Pub.  Serv.  Comm.,  223  N.  Y.  224.  (2)  The 
grant  of  the  franchise  by  the  city,  in  respect  of  use  of  its 
streets,  and  acceptance  thereof  by  the  company,  con- 
stituted a  contract  which  neither  the  city  nor  the  com- 
pany could  annul  without  the  '* consent"  of  the  other. 
Sec.  20,  Art.  12,  Constitution ;  Springfield  Ry.  Co.  v.  City 
of  Springfield,  85  Mo.  674;  Hovelman  v.  K.  C.  Horse 
Ry.  Co.,  79  Mo.  632;  State  v.  East  Fifth  St.  Ry.  Co., 
140  Mo.  539 ;  St.  Louis  &  M.  R.  Railroad  Co.  v.  Kirkwood, 
159  Mo.  239;  Blair  v.  Chicago,  201  U.  S.  400;  Grand 
Trunk  Ry.  Co.  v.  South  Bend,  227  U.  S.  544,  44  L.  R.  A. 
(N.  S.)  405.  (3)  The  State  may  authorize  a  city  and  a 
street  railway  company  to  make  an  inviolable  contract 
for  a  definite  and  not  grossly  unreasonable  period,  for 
the  occupation  and  use  of  certain  streets  of  the  city  by 
the  company,  in  the  service  of  the  public.  Milwaukee 
Electric  By.  &  Tight  Co.  v.  R.  R.  Comm.,  238  U.  S.  175; 
Home  Tel.  &  Tjel.  Co.  v.  Los  Angeles,  211  U.  S.  273;  De- 
troit V.  Detroit  Ry.  Co.,  184  U.  S.  382;  Cleveland  v. 
Heveland  City  Ry.  Co.,  IfH  U.  S.  533.  Provided  the 
authority  be  granted  in  express  and  unmistakable  terms; 
and  in  this  case  the  authority  is  constitutional,  and 
unmistakable.  Sec.  20,  Art.  12,  Constitution.  And  the 
unabridged  police  power  of  the  State  to  prescribe  reason- 
able rates,  and  regulations,  legislative  in  nature,  upon 
subjects  within  the  scope  of  the  legislative  power  reserv- 
ed by  the  State  (Sec.  5,  Art.  12,  Constitution;  Sedalia 
V.  Commission,  204  S.  W.  497;  Fulton  v.  Conamission, 
204  S.  W.  386;  St.  Louis  v.  Commission,  207  S.  W.  799; 
Kansas  City  v.  Kansas  City  Rys.  Co.,  140  Mo.  559;)  doea 
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not  destroy  the  contractual  power  of  the  city,  exercised 
upon  a  contractual  subject,  in  the  manner  and  within  the 
limits  prescribed  by  said  Section  20.  (4)  The  State  has  set 
a  limit  upon  its  own  power  over  the  streets  of  its  cities  in 
the  one  respect  of  the  occupation  and  use  of  those  streets 
by  a  street  railway  company,  in  that  the  city  must  be 
contracted  with,  muftt  give  consent  in  its  own  constitu- 
tional right,  as  a  condition  precedent  to  such  occupation 
and  use.  The  city  lets  the  use  of  a  definite  place,  for  a 
definite  time,  and  for  a  definite  purpose;  the  company 
enters  upon  the  place,  for  the  time,  and  to  carry  out  the 
purpose — a  service  to  the  public  for  its  own  prospective 
gain.  (5)  Irrespective  of  all  the  foregoing  considera- 
tions, the  order  of  the  Commission  should  be  approved, 
because  it  could  not  properly  grant  an  application  which 
neither  alleged  inability  to  operate  the  ppurs,  nor  a  loss 
on  all  the  operations  of  the  company,  nor  such  impair- 
ment of  its  finances  as  would  impair  its  ability  to  render 
efficient  service  to  tho  public,  upon  other  or  more  im- 
portant branches  of  its  system.  State  ex  rcl.  Mo.  Pac. 
Rv.  V.  Atkinson,  269  Mo.  645;  Iowa  v.  Old  Colony  Trust 
Co.,  215  Fed.,  3?7  L.  R.  A.  1915A.   549. 

BOND,  C.  J. — The  plaintiff  is  an  incorporated  in- 
terurban  railway  company  connecting  Carthage,  Joplin, 
Webb  City  and  other  towns  in  Missouri,  and  extending 
into  Kansas.  The  construction  of  this  street  railway  in 
the  City  of  Caithage  was  under  and  ordinance  permitting 
the  assignor  of  the  company  the  user  of  a  large  number 
of  local  streets,  and  requiring  in  consideration  thereof 
interurban  connections  by  electric  rapid  transit,  with 
certain  other  towns  named  in  the  ordinance.  These  in- 
terurban connections  were  duly  constructed  and  are  now 
fully  maintained  by  ]>laintiff,  which,  also,  as  incidental 
thereto,  ran  spur  tracks  through  the  streets  of  Carthage 
connecting  its  interurban  system  with  two  railroad  sta- 
tions in  that  city.  Over  these  spur  tracks  transfers 
were  issued  by  the  rapid  transit  lines.  The  plaintiff 
asked  the  Public  Service  Commission  to  discontinue  these 
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spur  tracks,  which  it  alleges  were  not  essential  to  the 
maintenance  of  its  interurban  lines  and  which  were 
sparsely  used,  ran  over  a  very  short  distance  and  could 
not  be  operated  without  a  loss  of  $2500  a  year  or  $50,000 
in  20  years.  The  Conunission  took  the  view  that  it  was 
without  the  power  to  grant  the  relief  sought,  however 
**  meritorious  the  case  presented  by  the  company  might 
be"  and  dismissed  the  complaint.  Proper  steps  were 
taken  to  obtain  a  review  of  the  findings  and  orders  of 
the  Commission,  which  were  sustained  by  the  Circuit 
Court  of  Cole  County,  from  which  judgment  the  rail- 
way company  duly  appealed. 

I.  Unless  the  issue  in  this  case  is  distinguishable 
in  principle  from  the  one  presented  in  City  of  St.  Louis 
v.  Public  Service  Commission,  207  S.  W.  799,  this  appeal 
is  dominated  by  that  ruling  and  the  judgment  of  the  cir- 
cuit court  will  have  to  be  reversed  and 
Jf^sSS^rSS^  the  order  of  the  Commission  set  aside.  The 
learned  counsel  for  the  Commission  con- 
cede the  rectitude  of  that  ruling  and  the  cases  sustaining 
it  in  this  jurisdiction,  but  insist  that  said  ruling  related 
to  the  question  of  the  power  of  the  Commission  to  raise 
the  rates  of  water,  telephone  and  street  railway  com- 
panies *' above  those  fixed  by  contract"  with  a  munici- 
pality, and  that  they  do  not  relate  to  cases  like  the  pre- 
sent which  involves  the  rights  of  a  utility  (in  this  instance 
a  street  railway)  to  discontinue  the  operation  of  any 
of  its  tracks  constructed  under  a  permissive  ordinance, 
for  the  reason  that  it  could  be  carried  on  only  at  a  great 
loss. 

The  franchise  of  a  street  railway  company  is  deriv- 
able solely  from  the  Legislature.  Its  right  to  exercise  that 
franchise  over  the  streets  and  alleys  of  a  particular  muni- 
cipality, is  subject  to  the  regulatory  control  of  such  city, 
which  may  e\ndence  that  control  by  an  ordinance  con- 
senting to  the  use  of  its  streets  and  alleys  and  designat- 
ing those  over  which  the  street  railway  may  operate  its 
State-derived  corporate  powers.  [Sec.  20,  Art.  12,  Con- 
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stitution  1875.]  It  was  niled  that  the  City  of  St.  Louis, 
in  the  exercise  of  such  a  regulatory  control  over  its 
streets,  could  not  make  an  inviolable  contract  with  a 
street  railway  for  a  fixed  rate  of  fare;  that  to  do  so 
would  impinge  upon  the  reserve  power  of  the  Legislature 
to  exercise  plenary  control  of  any  matter  falling  within 
the  domain  of  .the  police  power,  as  rate-making  does. 
It  was  further  held  that  Section  20  of  Article  12  was  not 
deigned  nor  intended  to  abridge  the  full  power  of  the 
Legislature  over  the  class  of  subjects  embraced  within 
the  inalienable  police  power  of  the  State.  [Const.  Art. 
12,  sec.  5;  Tranberger  v.  Railroad,  250  Mo.  46,  affirmed 
238  U.  S.  67.1  It  was  also  held  that  Section  20  of  Article 
12  of  the  Constitution,,  to-wit :  ^'No  law  shall  be  passed 
by  the  General  Assembly  granting  the  right  to  con- 
struct and  operate  a  street  railroad  within  any  city,  town, 
village,  or  on  any  public  highway,  without  first  acquiring 
the  consent  of  the  local  authorities  having  control  of  the 
street  or  highway  proposed  to  be  occuxned  by  such  street 
railroad;  and  the  franchises  so  granted  shall  not  be 
transferred  without  similar  assent  first  obtained,"  did 
not,  in  terms,  nor  by  necessary  intendment,  devolve  upon 
the  municipalities  therein  mentioned  any  part  of  the  un- 
restricted power  of  the  Legislature  to  deal  with  all  mat- 
ters pertaining  to  the  police  power  of  the  State  where 
not  constitutionally  prohibited  from  so  doing. 

In  the  exercise  of  this  great  lawmaking  function,  the 
State  is  not  obstructed  by  a  contract  between  one  of  its 
agencies  (cities,  towns  or  villages)  and  other  persons, 
for  the  reason  that  the  State  cannot  alienate  any  of  its 
sovereign  powers  which  are  necessary  to  the  public  wel- 
fare, or  essential  to  the  protection  of  the  health,  morals 
and  property  of  its  citizens.  As  an  obvious  corollary  of 
this  principle,  no  municipality,  either  by  ordinance  or 
contract,  can  impose  upon  a  public  utility  essential  to 
the  welfare  of  the  people,  conditions  of  operation  or 
maintenance  which  would  confiscate  its  property  or  de- 
stroy its  power  to  serve  the  public. 
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We  are  quite  of  opinion  that  there  is  no  distinction  in 
principle  between  the  obligation  (if,  indeed,  any  was  im- 
posed by  the  mere  permissive  ordinance  in  question)  on 
the  part  of  the  street  railway  company  to  maintain  two 
spur  tracks,  not  indispensable  to  the  performance  of  its 
interurban  duties,  at  a  cost  of  operation  which  would 
preclude  them  from  carrying  on  and  maintaining  its  in- 
terurban system  for  the  benefit  of  the  people  of  the 
State  served  by  that  convenience,  and  the  duty  to  exact 
a  reasonable  rate  for  service.  Both  relate  to  adequate 
performance  of  obligation  to  the  public  and  are  control- 
lable by  the  Legislature  or  its  authorized  agency,  the 
Public  Service  Commission.  [Selectmen  v.  Cit.  St.  Ry., 
199  Mass.  394.]  It  is  well  stated  in  a  recent  meritorious 
publication,  viz:  **It  is  settled  that  the  general  police 
power  of  the  State  embraces  the  regulation  of  the  service 
and  rates  of  public  utility  enterprises  for  the  promotion 
of  public  convenience  and  the  general  welfare.*'  [Har- 
vard Law  Review,  Nov.  1918,  p.  741.]  (Italics  ours). 
See,  also,  Munn  v.  Illinois,  94  U.  S.  113,  and  a  number  of 
other  decisions,  including  State  ex  rel.  Sedalia  v.  Pub. 
Serv.  Com.,  204  S.  Wl  497.  See,  also.  Union  Drygoods 
Co.  V.  Ga.  Pub.  Serv.  Com.  U.  S.  Sup.  Ct.  Ad.  Ops. 
Feb.  1,  1919,  p.  116. 

As  we  understand  the  finding  of  the  Public  Service 
Commission  upon  the  facts  adduced  in  support  of  the 
complaint  filed  before  it,  the  evidence  conclusively  showed 
that  the  two  local  spur  tracks  connected  with  the 
general  interurban  system  could  only  be  maintained  and 
operated  at  a  disastrous  loss.  It  seems  conceded  that 
the  weight  of  evidence  fully  sustains  this  finding  of  tho 
Public  Service  Commission,  which  body  only  refused  re- 
lief upon  the  notion  that  it  was  constitutionally  pro- 
hibited by  the  terms  of  Section  20,  Article  12,  of  tha 
Constitution,  supra.  It  has  been  shown  that  that  provi- 
sion  of  the  Constitution  is  not  restrictive  of  the  powers 
of  the  Commission  in  virtue  of  its  agency  as  the  repre- 
sentative of  the  Legislature. 
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It  necessarily  follows  that  the  judgment  of  the 
circuit  court  sustaining  the  order  of  the  Conunission 
dismissing  the  complaint  must  be  reversed  and  the  cause 
remanded  with  directions  to  the  circuit  court  to  vacate 
that  judgment  and  to  enter  a  judgment  setting  aside  the 
finding  of  the  Commission  and  remand  the  cause  to  that 
body  with  directions  to  proceed  in  a  manner  not  in- 
consistent with  this  opinion.    It  is  so  ordered. 

PEE  CURIAM).- — The  foregoing  opinion  was  pre- 
pared by  our  late  associate,  Bond,  C  J.,  and  was  there- 
after transferred  to  Court  in  Banc.  After  reargument 
and  due  consideration  the  opinion  is  adopted  and  the 
judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded with  the  directions  set  out  in  the  opinion.  Blair, 
J.,  concurs  in  a  separate  opinion,  in  which  Woodson, 
Goode  and  Williamson,  J  J.,  concur;  Graves,  J.,  dissents, 
in  a  separate  opinion,  in  which  Walker,  C.  J.,  concurs ; 
Williams,  J.,  not  sitting. 

BIjAIR,  J.  (concurring) — The  Public  Service  Com- 
mission  decided  it  was  without  jurisdiction  to  entertain 
a  proceeding  of  tihis  kind,  whatever  merit  might  seem 
to  inhere  in  the  facts  of  a  particular  case.  Whether  this 
view  is  right  or  wrong  is  the  sole  question  presented  by 
this  record.  Since  it  has  been  suggested  that  the  pro- 
ceeding did  not  ride  off  before  the  Commission  on  the 
question  of  jurisdiction,  an  examination  of  its  opinion 
is  pertinent.  In  that  opinion  the  conceded  and  con- 
clusively established  facts  were  stated  as  such,  and  the 
tendency  of  the  evidence  was  stated  as  to  the  rest. 
After  stating  these  things  and  observing  that  after  an 
application  to  the  city  for  leave  to  remove  the  tracks  in 
question  here,  appellant  ** instituted  this  proceeding 
before  the  Commission,"  that  tribunal  stated  the  ques- 
tion before  it  thus:  ^^The  city  has  challenged  the  juris- 
diction of  the  Commission  to  grant  the  relief  prayed  for 
and  we  have  concluded  this  contention  is  well  founded.'^ 
The  Commission  then  proceeds  to  give  its  reasons  for  this 
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conclusion.  It  holds  (1)  that  **we  have  failed  to  find  any 
authority  in  the  Pu^blie  Service  Commission  tiaw  specific- 
ally conferring  upon  the  Commission  power  to  relieve  a 
street  railway  company  from  the  performance  of  fran- 
chise provisions  granted  by  the  city  and  accepted  by 
the  company,  nor  do  we  find  such  power  necessary  to  en- 
able the  Commission  to  carry  out  the  purpose  of  the 
law/'  and  (2)  that  **we  reach  the  same  conclusion  if  we 
consider  the  authority  of  the  city  as  to  matters  proper- 
ly included  within  the  franchise  granted  by  it  to  the 
street  railway  company.  Section  20  of  Article  12,  of 
the  Constitution  of  this  State  provides,"  etc.  After  dis- 
cussing, in  this  connection.  Section  20  of  Article  12  of  the 
Constitution,  the  Conunission,  in  its  opinion,  says:  **Our 
conclusion  is,  that  however  meritorious  the  case  pre- 
sented by  the  company  mcuy  he  on  its  facts,  this  Com- 
mission is  not  clothed  with  power  to  grant  the  relief 
sought. '^  After  discussing  a  cros»-complaint  of  the  city 
and  holding  it  cannot  be  considered,  the  opinion  con- 
cludes: **It  follows  from  the  views  expressed  that  the 
complaint  should  be  dismissed." 

It  is  too  obvious  for  discussion  that  this  opinion  of 
,  the  Commission  holds  exactly  what  it  says  in  express 
words,  i.  e.  that  the  contention  of  the  city  that  the  Com- 
mission has  no  jurisdiction  *4s  well  founded."  In  State 
ex  rel.  v.  Public  Service  Commission,  259  Mo.  1.  c.  710, 
the  Commission  had  held  it  was  **  without  authority  to 
grant  the  relief  prayed  for  *  regardless  of  any  evidence 
that  may  be  submitted'  and  *  regardless  of  the  fact  that 
complainant  may  show  such  rates,  fares  and  charges 
to  be  unjust,  unreasonable  and  confiscatory  of  its  prop- 
erty.' "  This  court  held  the  Commission  had  power 
and  ordered  it  to  proceed  with  the  matter  and  dispose 
of  it  **as  the  facts  warrant."  In  this  case  the  Com- 
mission has  made  an  express  finding  it  has  no  jurisdic- 
tion, refused  for  that  reason  to  consider  the  evidence  in 
reaching  its  decision,  and,  I  repeat,  the  sole  question  is 
whether  this  finding  of  no  jurisdiction  is  correct  under 
the  law. 
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I.  In  State  ex  rel.  Public  Service  Commission  v. 
Missouri  Southern  Railway,  279  Mo.  460  and  489,  214  S. 
W.  381,  it  was  held  that  a  railroad  company  could  not 
abandon  tracks,  oi)erated  in  connection  with  its  main 
line,  without  first  securing  permission  from  the  Public 
Service  Connnissiou  so  to  do.     Identical  provisions  of 

the  Public  Service  Commission  Act  of  1913 
ijb^oiiiiig   ^g^iQgg  Uj^  intent  of  the  Legislature  to  apply 

the  same  principle  to  street  railways.  If 
these  statutory  provisions  are  valid  and  applicable  to 
relator,  then  the  Commission  has  reached  an  incorrect 
conclusion  as  to  its  jurisdiction. 

n.  The  only  constitutional  provision  which  is  put 
forward  as  justifying  the  holding  of  the  Commission  is 
Section  20  of  Article  12  of  the  Constitution  of  the  State, 
which  is  set  out  in  the  opinion  prepared  by  Judge  Bond 
in  Division  and  transferred  to  Court  in  Banc  with  the 
case.  This  section  expressly,  so  far  as  concerns  the 
questions  in  this  case,  provides  that  the  General  Assem- 
bly shall  not  pass  any  law  **  granting  the  right  to  con- 
struct and  operate  a  street  railroad  within  any  city 
.  .  .  without  first  acquiring  the  consent"  of  such  city. 
It  is  argued  this  section  justifies  the  action  of  the  Com- 
mission in  this  proceeding.  There  are  two  reasons  why 
this  position  is  not  tenable  here. 

There  is  no  contention  possible  that  Section  20  of 
Article  12  expressly  provides  that  a  street  railway, 
properly  admitted  into  a  city,  cannot  be  permitted  by 
the  State  to  take  up  an  unprofitable  portion  of  its  tracks. 
All  that  could  be  claimed  is  that  the  city  can  impose 
such  conditions  as  the  price  of  its  consent  or  that  such 
condition  is  necessarily  implied. 

(a)  The  question  whether  the  franchise  ordinance 
contains  express  provisions  denying  the  company  the 
right  to  take  up  a  part  of  its  tracks  when  the  consent  of 
the  State  is  procured,  and  the  question  whether,  that 
ordinance  in  itself  by  its  terms  and  conditions  permits 
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the  company  to  remove  unprofitable  parts  of  its  tracks, 
cannot  be  reached  in  this  case.  These  are 
Sbvi^  '^'  questions  of  fact  and  for  determination,  in 
the  first  place,  by  the  Public  Service  Com- 
mission. This  appeal  is  from  an  order  refusing  to  pro- 
ceed to  the  consideration  of  the  case,  on  the  ground 
that  the  Commission'  has  no  power  to  do  so.  Whether 
there  is  a  valid  franchise  contract  between  relator  nnd 
the  city  which  enables  the  latter  effectually  to  resist 
the  order  sought,  or,  in  the  absence  of  such  a  franchise 
contract,  whether  the  facts  iustifv  such  an  order  arc 
matters  for  investigation  after  jurisdiction  has  been 
assumed.  The  power  of  this  court  is  simplv  one  of 
review,  and  we  are  not  authorized  to  review  the  facts, 
and  make  a  finding  of  our  own  thereon  until  after  the 
Commission  has  exerted  its  power  over  the  facts  and 
made  its  finding,  one  way  or  another.  This*  is  true  regard- 
less of  the  manner  in  which  the  law  allows  this  Court  to 
review  the  evidence  on  appeal  in  a  case  like  this.  For 
this  reason,  alone,  the  judgment  should  be  reversed  and 
the  cause  remanded  to  the  Commission  for  the  perform- 
ance of  its  proper  function. 

(b)  So  far  as  concerns  the  question  of  implyiij^C 
a  condition  from  the  grant  of  the  right  to  enter,  it  is 
manifest  none  can  be  implied  in  contradiction  of  the 
terms  of  the  franchise  ordinance.  Whether  such  an 
implication  in  this  case  would  contravene  that  ordinance 
.^  _  19  a  question  reached  onlv  after  the  Commis- 

impUcation.    sion   assumes    jurisdiction  and   reaches    the 
facts.  This  it  has  not  don'e.  For  this  reason  this 
theory    of   implication   does   not   answer    what  is  said 
under  (a)  supra. 

ITT.  Even  if  it  be  assumed  that  what  is  said  in 
Paragraph  TT,  supra,  is  not  sufficient  to  preclude,  in  the 
circumstances  of  this  appeal,  the  further  consideration 
of  the  case,  and  that  we  can  assume  the  franchise  ordi- 
nance does  not  expressly  or  impliedly  per- 
Bemove^^^adcs.  ^^*  *^^  company  to  remove  tracks  imder 
circumstances  the  evidence  is  said  to  tend 
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to  show  in  this  case,  the  holding  of  the  Commission  that 
it  had  no  jurisdiction  is  nevertheless  erroneous. 

(a)  It  does  not  appear  that  the  city  has  actually 
imposed  any  condition  relating  to  the  right  of  the  street 
car  company  to  take  up  track  under  circumstances 
which,  in  the  absence  of  such  conditions,  would  render  it 
lawful. 

(b)  It  has  been  suggested  that  since  the  city  con- 
sented to  the  use  of  certain  streets  then,  if  abandon- 
ment of  a  part  is  permitted,  it  cannot  be  said  the  city 
ever  consented  to  the  entry.  This  view  seems  based 
upon  the  idea  that  since  the  city  did  not  originally  con- 
sent  to   the   use,   solely,  of  such  streets   as 

2^2^^*^*^  would  be  occupied  after  a  part  abandonment, 
the  consent  of  the  city  completely  disappears 
simultaneously  with  the  taking  up  of  part  of  the  track. 
The  query  is,  ^^WJien  did  the  city  ever  consent  to  the 
use,  by  themselves,  of  the  parts  of  the  street  still  occu- 
pied after  a  part  abandonment  is  permitted  f  The  ques- 
tion  this  argument  is  used  to  answer  is  whether  in  giv- 
ing its  consent,  the  city  gives  it  subject  to  all  the  applic- 
able law  and  in  anticipation  of  the  application  of  that 
law  to  its  consent,  and  whether  the  law  applicable  i>er- 
mits  the  State  to  authorize  the  abandonment  of  a  part 
of  the  whole  line  to  which  the  consent  applied.  In  such 
a  situation  to  argUe  that  the  consent  never  was  given  if 
part,  in  a  proper  case,  is  permitted  to  be  removed,  is  to 
assume  that  to  be  true  which  it  is  the  purpose  of  the 
argument  to  prove.  The  argument  proceeds  in  a  circle. 
When  the  question  is  whether  consent  was  given  sub- 
ject  to  existing  law  and  whether  that  law  is  a  certain 
thing,  it  is  no  answer  to  say  that  '*  consent  was  not  given 
subject  to  such  law  because,  if  the  existing  law  applied 
to  the  consent  then  consent  was  never  given.''  The  ar- 
gxunent  cannot  be  advanced  by  this  mode  of  reasoning. 

(c)  Like  observations  apply  with  equal  force  to 
certain  arguments  based  upon  the  declaration  that  the 
constitutional  provision  is  designed  to  confer  upon  the 
city  ** supreme  power"  over  its  streets,  and  it   would 

6—2^1  Mo. 
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be  anomalous  to  hold  that  the  constitutional  provision 
"while  conferring  absolute  power  upon  a 
Ab^d^ent  ^j^.^  ^.^  grant  the  use  of  its  streets  in 
tihe  first  instance;  it  would  nevertheless 
permit  a  railway  company,  when  the  use  had  been 
granted,  to  abandon  it  at  its  will,  regar)dless  not 
only  of  the  rights  of  the  city  but  of  the  public.*^ 
This  is  subject,  also,  to  the  further  criticism  that  no 
eflPort  is  being  made  to  justify  an,y  view  that  the  com- 
pany could  ** abandon  the  use*'  of  city  streets  **at  its 
wilP*  in  any  case.  In  fact,  it  has  been  held  it  can  do 
nothing  of  the  kind.  This  proceeding  shows  it  is  at- 
tempting nothing  of  the  kind.  In  no  event  could  it 
abandon  a  street  except  upon  a  showing  that  convinced 
the  Commission  or  this  court  that  the  public  would  not 
be  injured.  The  existence  of  this  proceeding  necessarily 
implies  that  much.  Recurring  to  the  first  observation 
concerning  this  last  mentioned  argument,  it  is  clear  that 
in  considering  the  question  whether  the  city  possesses 
a  certain  right  or  power,  it  is  not  sound  argument  to 
assume  **the  city^s  power  is  *  supreme,*  is  *  absolute,* 
and,  therefore,  it  has  the  power  we  are  inquiring  about.** 
(d)  It  is  said  further  that  ^Hhe  power  to  grant  the 
right  to  use  the  streets  in  the  first  instance  carries  with 
it  the  consequent  power  to  regulate  that  use  whep  granted. 
This  is  true  not  only  on  general  principles,  but  is 
emphatically  so  here  because  of  the  contrac- 
^^  tual  relation  created  between  the  city  and  the 
street  railway  company  by  the  grant  of  the  use  of  the 
streets,  and  also  on  account  of  the  public  service  charac- 
ter of  the  company.**  The  question  of  the  regulation  of 
the  use  of  the  streets  during  occupancy  is  not  in  this 
case.  The  contractual  relation  cannot  be  assumed  in 
argument  to  be  this  or  that  since  the  inquiry  here  is 
what  that  contractual  relation  is  and  includes.  The  pub- 
lic service  character  of  the  relator  is  the  thing  which 
subjects  it  to  regulation,  but  that  character  does  not  an- 
swer the  question  whether  the  regulatory  power  extends 
to  a  particular  tfiing  in  this  particular  case. 
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(e)  Another  argument  advanced  is  based  upon  the 
view  that  since  the  franchise  ordinance  gave  the  relator 
the  rigiht  to  operate  for  forty-nine  years,  therefore  the 
franchise  ordinance  became  a  contract  to  operate  for 
forty-nine  years  the  whole  line,  without  change.    This  is 

necessarily  predicated  upon  the  idea  that  the 
^^J^  ^    Commission  took  jurisdiction  of  the  case  and 

that  it  based  its  Ifinding  upon  the  evidence. 
The  fallacy  of  this  has  been  jwinted  out.  The  Com- 
mission held  that  the  question  presented  was  whether 
it  had  jurisdiction.  It  then  held  it  had  jurisdiction, 
could  have  none  under  any  conceivable  state  of  evi- 
dence, refused  to  consider  the  facts  and  dismissed  the 
complaint  because  it  had  no  jurisdiction.  Further,  the 
franchise  ordinance,  did  not  constitute  a  contract  to 
operate  forty-nine  years.  This  feature  of  the  franchise 
was  not  contractual  or  obligatory.  It  was  permissive. 
Though  it  be  assumed  the  city  might  have  imposed 
an  obligation  to  operate  for  a  fixed  period,  it  cannot 
be  claimed  this  ordinance  pretends  to  do  so .  by  its 
terms.  The  effort  made  in  the  argument  now  under 
consideration  is  to  imply  such  an  oblfgation  from  a 
grant  of  a  right.  If  this  implication  arises  in  this 
case  it  arises  in  every  case.  lb  does  not  depend  upon 
the  constitutional  provision  referred  to.  It  is  argued  it 
is  a  condition  protected  by  that  constitutional  provision. 
It  is  not  one  arising  out  of  it.  It  amounts,  theref orn,  to 
a  declaration  that,  as  a  matter  of  law,  whenever  a  street 
oar  company  (railroad  and  other  public  service  corpora- 
tion, as  well)  enters  upon  the  enjoyment  of  franchise 
rights,  or  part  of  franchise  rights  granted  it,  it  is  obli- 
gated to  operate  the  whole  during  the  full  period  for 
which  the  right  to  operate  is  granted.  This  is  raising 
an  implication  not  at  all  necessary  on  the  facts  and 
clearly  in  restriction  of  the  police  power  of  the  State. 
During  Jhe  time  the  company  operated  it  would  be  sub- 
ject to  all  valid  ordinance  regulations  whether  in  the 
franchise  or  subsequently  enacted.  The  argument  im- 
plies from  the  franchise  ordinance  and  a  building  of  the 
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car  lines  over  a  part  of  the  streets  designated  therein,  a 
contract,  to  operate  the  lines  built,  during  the  whole  time 
over  which  the  right  might  extend,  aflSxes  this  implied 
contract,,  as  a  condition,  to  the  consent  to  enter  the  city, 
and  holds  that  this  is  protected  from*  interference  by  the 
State  in  the  exercise  of  the  police  power.  In  the  first 
place,  as  pointed  out,  it  is  not  pertinent  to  the  question 
of  jurisdiction;  second,  it  assumes  a  permissive  grant 
to  be  a  contract;  third,  it  holds  that  a  condition  implied 
from  an  arraugement  between  a  public  service  corpora- 
tion and  a  municipality  by  its  own  force  frees  itself 
from  the  exercise  by  the  State  of  the  police  power,  re- 
gardless of  its  effect  in  burdening  the  public  with  Qie 
necessity  of  paying,  on  going  lines,  the  expenses  of 
the  operation  of  useless  appendages  to  a  street  car 
system.  In  this  case  the  burden  would  fall  upon  those 
using  relator's  interurban  lines.  The  principle  sought 
to  be  established  by  this  argument  must  be  as  broad  as 
we  have  stated  it  or  it  is  of  no  force  at  all  to  prevent  the 
intervQntion  of  the  State  through  the  Commission. 

IV.  It  has  been  consistently  held  that  in  gi\ang 
its  consent  to  the  use  of  its  streets  by  a  street  railway 
a  .city  lawfully  may  impose  conditions.  The  cases  are 
collected  in  City  of  St.  Louis  v.  Pub.  Serv.  Comm.,  207 

Conditions.  ^'  ^-  ^^^'  "^^^  authority  of  the  city  to  con- 
dition its  assent  is  not  expressly  conferred 
by  Section  20  of  Article  12.  The  power  is  implied  from 
the  right  entirely  to  withhold  such  assent.  Section  20 
intjroduced  no  new  principle  and  created  no  new  right. 
It  merely  made  secure  from  legislative  interference 
the  right  of  the  municipality  to  deny  entrance  to .  a 
street  railway,  a  right  theretofore  quite  generally  exist- 
ing and  exercised  under  statutory  or  charter  provisions. 
Nothing  was  added  to  the  power  itself  by  making  the 
Constitution  rather  than  the  statutes  the  repository  of 
the  power.  The  right  of  the  city  to  impose  conditions  is 
still  an  implied  right.  This  right  or  power  is  not  un- 
limited. At  least  as  between  the  municipality  and  the 
-public  as   represented  by   the  General   Assembly,   the 
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conditions  aflSxed  to  the  consent  must  be  within  the  scope 
of  municipal  authority.  Section  20  of  Article  12  does 
not  confer  upon  the  city  authority,  by  means  of  condi- 
tions imposed,  to  draw  under  its  dominion  subject- 
matter  not  otherwise  within  its  jurisdiction.  Neither 
can  such  conditions  be  employed  to  require  the  per- 
formance of  a  forbidden  act  nor  U>  limit  the  taxing 
power  of  the  Legislature.  The  question  of  estoppel  in 
favor  of  the  city,  referred  to  in  cases  in  this  State,  does 
not  arise  in  a'  case  in  which  the  public,  represented  by 
the  Commission,  is  a  substantial  party.  It  is  also  settled 
that  a  city  by  means  of  conditions  engrafted  upon  con- 
sent cannot  limit,  control  or  interfere  with  the  police 
power  or  its  exertion  in  the  regulation  of  street  rail- 
ways. [3  Dillon  on  Mun.  Corp.  sec.  1229;  St.  Louis 
V.  Pub.  Serv.  Com.,  supra.]  These  limitations  upon  the 
city's  power  to  condition  its  consent  existed  before  the 
adoption  of  the  Constitution.  They  arise  irresistibly 
out  of  the  nature  of  municipalities  and  their  relations 
to  the  State.  They  were  carried  into  Section  20  of- 
Article  12  as  certainly  as  was  the  power  to  impose  con- 
ditions at  all. 

Formerly  the  Legislature  had  full  power  over  city 
streets  and  rights  of  street  railways  thereon.  It  is  still 
the  source  of  the  powers  of  a  street  railway  organized 
in  this  State.  The  charter  is  from  the  State.  Such 
charter  does  not  relieve  the  corporation  from  obedience 
*to  regulatory  statutes  valid  as  exertions  of  the  {>olii*e 
power.  Neither,  as  stated,  can  the  city  in  the  exercise 
of  its  power  to  condition  its  consent,  whether  by  f  ran- 
diise  contract  or  otherwise,  curtail  the  police  power 
vested  in  the  Legislature.  [State  v.  Railroad,  242  Mo. 
1.  c.  375;  City  of  Fulton  v.  Pub.  Serv.  Com.,  275  Mo.  67; 
City  of  St.  Louis  v.  Pub.  Serv.  Com.,  207  S.  W.  1.  e.  805.] 
The  power  of  the  city  to  refuse  admission  to  a  street 
railway  is  beyond  legislative  control.  Doubtless  there 
are  conditions  which  may  be  aflSxed  pursuant  to  the  city's 
implied  power  under  Section  20  which  are  equally  ex- 
empt therefrom.    A  city  in  a  particular  case  might  im- 
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pose  conditions  which  are  invalid,  and  it  may  be  the  city 
•would  not  have  given  its  assent  to  the  entry  of  the 
company  except,  for  these  conditions.  Whether  such 
conditions  are  merely  void  or  whether  their  invalidity 
is  ground  for  avoiding  the  whole  franchise  are  not 
questions  determinable  on  this  record. 

I  concur  in  the  opinion  of  Judge  Bond  except  as 
herein  otherwise  indicated.  Woodson,  Williamson  and 
Goode,  J  J.,  concur. 

GRAVES,  J:  (dissenting). — I  have  not  changed  my 
views  in  this  case.  The  Constitution  requires  the  assent 
of  the  city,  before  a  street  railway  company  mlay  con- 
struct its  lines  over  the  streets  of  the  city.  The  city  can 
say  the  assent  is  given,  but  upon  the  condition  that  the 
street  railway  company  shall  operate  its  lines  for  a 
certain  and  definite  number  of  years.  In  this  case  it  was 
49  years.  This  is  a  valid  condition,  and  it  requires  the  as- 
sent of  the  city  to  undo  what  has  been  done.  This 
condition  does  not  strike  at  the  police  powers  of  the 
State.  If  the  company  is  losing  money,  it  can  increase 
its  charge  through  the  Public  Service. Commission.  The 
sole  case  made  before  the  Commission  was  the  loss  of 
money  in  the  operation  of  the  road.  The  case  was  heard, 
evidence  taken,  and  opinion  written  in  which  the  facts 
are  stated.  Under  the  Constitution  the  Commission  had 
no  power  to  uproot  the  franchise  contract  as  to  the  term 
the  railroad  should  perform  its  public  service.  This  term 
of  the  contract  does  not  contravene  the  police  powers,  and 
is  valid.  The  rate  clauses  of  these  franchises  are  invalid, 
because  they  do  contravene  the  police  power.  The  actual 
ruling  of  the  Commission  may  be  awkwardly  expressed, 
but  the  fact  remains  that  "they  said  to  the  railway  com- 
pany, in  effect,  if  all  you  say  is  true,  and  all  your  evidence 
is  true,  we  can't  relieve  you,  because  under  Section  20 
of  Article  12,  you  had  to  get  the  asseiit  of  the  city, 
and  you  say  that  you  did  get  such  assent  upon  condition 
that  the  cars  were  to  be  run  for  a  definite  time,  and  this 
condition  we  can  nt)t  change,  because  it  was  a  proper  one 
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under  the  constitutional  provision.  In  other  words,  you 
ask  relief  which  we  can't  grant  under  your  own  evidence 
and  statement  of  the  case.  You  asked  for  the  constitu- 
tional assent  of  the  city,  and  you  say  that  you  got  such 
assent  coupled  with  a  lawful  condition,  which  condition 
you  accepted,  tore  up  the  streets  and  built  the  road.  Now 
when  you  discover  that  your  road  does  not  pay,  you  ask 
us  to  strike  from  the  contract  a  lawful  condition  under 
Section  20  of  Article  12  of  the  Constitution,  and  this  the 
Commission  has  no  power  to  do.  This  is  the  substance 
of  the  ruling  by  the  Commission,  and  we  think  it  correct. 
The  case  was  in  fact  tried,  and  an  opinion  detailing 
the  facts  found  was  written.  The  opinion  used  the  word 
jurisdiction,  where  it  really  meant  that  the  Commission 
has  no  power,  by  reason  of  rights  given  the  city  under 
Section  20  of  Article  12,  to  change  or  ignore  the  terms  of 
a  written  contract.  We  have  held  that  the  Commission 
can  ignore  the  rate  terms  of  the  franchise  contract,  be- 
cause such  terms  entrenched  upon  the  police  powers  of 
the  State.  But  we  have  never  gone  so  far  as  to  say  that 
the  Commission  can  ignore  other  provisions  of  the  fran- 
chise contract,  which  do  not  contravene  the  police  powers. 
In  the  instant  case  the  Public  Service  Commission  in  the 
opinion  simply  says  we  can't  ignore  this  valid  condition 
of  this  franchise  contract.  This  is  the  sum  and  substance 
of  its  ruling,  and  nothing  more.  The  Commission  as 
shown  by  the  opinion  exercised  its  power,  but  refused 
relief  on  the  theory  that  it  had  no  po^er  (jur*isdiction) 
to  set  aside  the  franchise  contract.  The  judgment  should 
be  aflSrmed.    Walker,  C.  J.,  concurs  in  these  views. 
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STANLFT  PALMER,  Appellant,  v.  BANK  OF 
STURGEON, 

In  Banc,  February  16,  1920. 

SX7IT  IN  ANOTHEB  STATE:  Attachment:  Notice  by  Publication: 
Main  and  Ancillary  Issues:  Jurisdiction.  A  Tennessee  grain  dealer 
deposited  money  in  a  Missouri  bank  to  guarantee  a  Missouri  farm- 
er that  his  drafts  for  corn  shipped  to  the  grain  dealer  would  be 
paid.  The  farmer  shipped  a  carload  of  corn  and  took  the  bill  of 
lading  to  the  bank,  and  was  for  the  first  time  informed  that  the 
grain  dealer  had  drawn  out  the  guaranty  fund.  E}xpressing  dis- 
satisfaction, he  drew  his  draft  on  the  grain  dealer,  which  was 
dishonored  by  the  drawee  and  returned  to  the  bank.  The  farmer 
threatened  to  sue  the  bank  for  surrendering  his  security  without 
notice,  and  to  settle  the  matter  the  bank  purchased  the  corn,  plac- 
ing the  amount  of  the  draft  to  the  farmer's  credit,  receiving  its 
title  by  an  assignment  of  the  bill  of  lading,  and  sent  it  to  a 
Tennessee  factor,  who  sold  the  com  for  the  bank,  receiving  the 
money  therefor.  The  grain  dealer,  claiming  that  he  had  sustained 
damages  in  a  large  sum  on  account  of  the  poor  quality  of  four 
•previous  carloads  of  corn  purchased  from  the  farmer,  brought  suit 
in  Tennessee,  by  garnishment,  against  the  farmer,  the  bank  and 
the  factor,  giving  notice  to  the  farmer  and  bank  by  publication. 
The  bank  entered  its  general  appearance,  and  the  factor  paid  the 
money  into  court,  to  be  disposed  of  according  to  its  decree.  Not- 
withstanding the  farmer  made  no  appearance,  the  court  found  he 
was  indebted  to  tl^  grain  dealer  in  a  large  sum,  and  adjudged  that 
the  grain  dealer  was  entitled  to  the  fund  deposited  in  court  by  the 
factor.  Thereupon  the  farmer  sued  the  bank  in  a  Missouri  court 
for  the  amount  of  the  draft  deposited  to  his  credit  when  the  bill 
of  lading  was  assigned  to  the  bank.  Held,  that  the  judgment  of 
the  Tennessee  court  impounding  the  fund  was  only  ancillary  to 
the  principal  issue,  whether  the  farmer  was  indebted  to  the  grain 
dealer,  and  as  he  had  no  property  in  Tennessee  the  validity  of  that 
judgment  depends  upon  whether  the  Tennessee  court  acquired 
jurisdiction  to  render  a  judgment  against  him  on  the  principal 
issue. 


: :  Appearance:  Waiver:  OonstitutiCHial  Question.  Since 

the  defendant  bank  appeared  generally  in  the  Tennessee  court, 
did  not  object  to  the  jurisdiction  of  the  court  over  the  principal 
defendant  in  the  attachment  proceeding,  did  not  assert  the  uncon- 
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stitutionality  of  the  Tennessee  statute  which  authorized  construc- 
tive service  upon  both,  and,  without  any  appearance  whatever  by 
the  non-resident  principal  defendant,  went  to  trial  on  the  merits  of 
the  case,  and  was  defeated,  it  will  not  now  be  permitted  to  deny 
the  validity  of  the  Tennessee  judgment  awarding  a  fund  belonging 
to  it  to  the  plaintiff  in  that  case  as  a  creditor  of  the  principal  de- 
fendant therein;  but  in  a  suit  by  said  principal  defendant  against 
said  bank,  in  a  Missouri  court,  to  recover  money  placed  to  his 
credit  in  the  bank,  the  question  whether  the  adjudication  by  the 
Tennessee  court  that  the  plaintiff  was  indebted  to  the  plaintiff  in 
that  attachment  suit  is  binding  upon  the  plaintiff  in  this,  or  was 
void  for  lack  of  jurisdiction,  is  for  determination. 

3.   :  :  Jurisdiction.    No  judgment  of  a  state  court  can 

have  any  validity  tmless  supported  by  a  personal  notice  to  the 
defendant,  served  within  the  state,  or  by  his  voluntary  appearance 
and  submission  to  the  jurisdiction,  except  in  so  far  as  it  may  be 
directed  against  property  actually  in  the  state  and  therefore  sub- 
ject to  its  jurisdiction. 

4.  :  :  :  In  Rem.    If  the  plaintiff  at  the  time  the 

garnishment  judgment  rendered  against  him  and  the  defendant 
bank  by  the  'court  of  Tennessee  had  never  been  within  that  state, 
did  not  enter  his  appearance,  and  the  money,  of  which  it  is  claimed 
the  Tennessee  court  acquired  its  jurisdiction  in  rem,  was  de- 
posited in  the  defendant  bank  in  Missouri,  payable  to  plaintiff  upon 
demand,  he  was  not  bound  by  the  judgment  of  th*^  Tennessee  court 
impounding  the  money  for  hie  use  of  his  Tennessee  creditor;  for 
that  cotirt,  neither  by  statute  nor  otherwise,  could  acquire  juris- 
diction over  him  or  the  rea. 

Appeal    from    Boone  Circuit    Court. — Hon.  David  H. 

Harris,  Judge. 

Bevebsbd  and  remanded. 

Major  J.  Lilly  and  McBaine,  Clark  &  Boiling  for  ap- 
pellant. 

(1)  The  judgment  of  the  Tennessee  court  may  be 
attacked  in  this  proceeding  by  Palmer  if  that  court  had 
no  jurisdiction  as  to  him.  Smith  v.  McCuthen,  38  Mo. 
416;  Latimer  v.  Railroad  Co.,  43  Mo.  105;  Pennoyer 
V.  Neff,  95TJ.  S.  714;  Marx  v.  Fore,  51  Mo.  69;  Eager 
V.  Stover,  59  Mo.  87;     Barlow  v,  Steele,  65  Mo.  611: 
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Bradley  v.  Welsh,  100  Mo.  268;  Wilson  v.  Railroad 
Co.,  108  Mo.  589;  Forsyth  v.  Barnes,  228  111.  326,  10  Am. 
&  P]ng.  Ann.  Cases,  710;  National  Exchange  Bank  v. 
Wiley,  195  U.  S.  257;  Levin  v,  Gladstein,  142  N.  C. 
482,  55  S.  E.  371,  32  L.  R.  A.  (N.  S.)  905.  (2)  The 
judgment  was  absolutely  void  as  to  Palmer.  He  was 
neither  (a)  personally  served  in  Tennessee;  (b)  nor  did 
he  have  any  property  in  Tennessee;  (3)  nor  did  any 
one  who  could  be  reached  by  personal  service  in  Tenn- 
essee, owe  him  any  money.  Flexner  v.  Faison,  248  U. 
S.  289:  Knox  Brothers  v.  E.  W.  Wagner  &  Co.,  209  S. 
W.  (Tenn.)  638;  Pennoyer  v.  Neff,  95  U.  S.  714;  Grim 
V.  Crim,  162  Mo.  544 ;  Insurance  Co.  v.  Walden,  238  Mo. 
49;  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  518, 
60  L.  Ed.  1140;  Shinn,.  Attachment  and  Garnishment,  sec 
674;  Wilson  v.  Railroad,  108  Mo.  589;  Harris  v.  Balk, 
198  U.  S.  215;  Douglass  v.  Phoenix  Co.,  138  N.  Y.  209, 
20  L.  R.  A.  118,  34  Am.  St.  449;  Lovejoy  v.  Albee,  33 
Me.  414,  54  Am.  Dec.  630;  L.  N.  Ry.  Co.  v.  Deer,  200  U. 
S.  176,  50  L.  Ed.  426.  (3)  The  Bank  of  Sturgeon,  a 
Missouri  corporation,  was  not  subject  to  personal  service 
in  Tennessee.  Goldie  v.  Morning  News,  156  U.  S.  518, 
39  L.  Ed.  517 ;  Kendal  v.  American  Automatic  Loom 
Co.,  198  U.  S.  477 ;  Printer  v.  Colorado  Springs  Ry.  Co., 
127  Mo.  App.  248;  Cabanne  v.  Graf,  87  Mo.  510.  (4) 
The  Tennessee  court  decided  that  the  $440  was  due  from 
Klyce  to  the  Bank  of  Sturgeon.  The  Tennessee  court  was 
then  powerless  to  effect  Palmer  as  the  limit  of  its  power  "^ 
was  to  reach  a  debt  of  a  non-resident  due  from  a  resident 
of  Tennessee,  who  was  personally  served  with  process. 
Jurisdiction  over  Klyce  gave  the  Tennessee  court  the 
right  only  to  condemn  debts  due  from  Klyce,  to  a  non- 
resident. Jurisdiction  over  Klyce  could  not  give  the 
Tennessee  court  the  right  to  reach  a  debt  that  a  non- 
resident owed  a  second  non-resident  to  whom  Klyce  was 
indebted.  Harris  v.  Balk,  198  U.  S.  216,  49  L.  Ed.  1023; 
Wilson  V.  Railroad  Co.,  108  Mo.  589;  Norvell  v.  Porter, 
62  Mo.  309;  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U. 
S.  518,  60  L.  Ed.  1140;    Douglass  v.  Phoenix  Co.,  138 
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N.  Y.  209,  20  L.  R.  A.  118,  U  Am.  St.  449.  (5)  Stanley 
Palmer  is  not  bound  by  the  decision  of  the  Temiessee 
court  impounding  the  $440  which  that  court  found  Klyce 
owed  the  Bank  of  Sturgeon  as  the  Tennessee  court  had 
no  jurisdiction  over  him,  and  so  the  Bank  of  Sturgeon, 
when  it  paid  the  $440  lost  its  own  money  due  it  from 
Klyce,  and  did  not  have  taken  away  from  it  a  debt  which 
it  owed  Stanley  Palmer.  New  York  Life  Ins.  Co.  v.  Dun- 
levy,  241  U.  S.  518,  36  Sup.  Ct.  Rep.  613,  60  Law.  Ed. 
1140;  30  Harvard  Law  Review,  86;  Ruflf  v.  Ruff,  85  Pa. 
St.  333 ;  Poffer  v.  Graves,  26  N.  H.  256;  2  Shinn  Attach- 
ment, section  725. 

Don  C.  Carter  for  respondent. 

(1)  The  judgment  of  the  Tennessee  court  impound- 
ing, by  writ  of  attachment,  the  $440  found  within  the 
jurisdiction  of  the  court,  and  condemning  the  debt  due 
from  Bank  of  Sturgeon  to  plaintiff  (Palmer)  to  the  ex- 
tent of  $440  only,  is  valid  and  regular  under  the  Tenn- 
essee statutes,  and  entitled  to  full  faith  and  credit  in  this 
State.  Attachment,  6  Corpus  Juris,  pp.  30,  33,  35,  37; 
Bamhart  v.  Dollarhide,  186  S.  W.  1.  c.  565;  Cochrane 
V.  Bank,  201  S.  W.  575;  Rothschild  v.  Knight,  184  U. 
S.  341 ;  Norman  v.  Insurance  Co.,  237  Mo.  582 ;  Garn- 
ishment, 20  Cyc.  978,  980,  1018,  1050;  Chi.  R.  I.  &  P.  R. 
Co.  V.  Sturm,  174  U.  S.  710;  B.  &  O.  R.  Co.  v.  Allen,  3 
L.  R.  A.  (N.  S.)  608;  Steer  v.  Bow,  20  L.  R.  A.  (N.  S.) 
263;  Harris  v.  Balk,  198  U.  S.  215;  B.  &  0.  R.  Co.  v. 
Hostetter,  24ff  U.  S.  624;  N.  Y.  Life  Ins.  Co.  v.  Dun- 
levy,  241  U.  S.  521 ;  Pennington  v.  Fourth  Natl.  Bank 
243  U.  S.  271.  The  proceedings  had  in  the  Tennessee 
court,  impounding  the  $440  by  attachment,  and  condemn- 
ing the  debt  defendant  bank  owed  plaintiff  Palmer,  to 
the  extent  of  $440  only,  was  not  in  violation  of  Section  1 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  as  depriving  plaintiff  of  his  property 
without  due  process  of  law.  Plaintiff  Palmer  had  due 
process  of  law.  Pennington  v.  Fourth  Natl.  Bank,  243 
U.  S.  271 ;    Cases  cited  supra. 
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BROWN,  C.  — This  suit  was  instituted  in  the  Court 
of  Common  Pleas  of  Boone  County  on  September  2, 1916, 
to  recover  the  sum  of  $428.63,  the  balance  which  plaintiff 
alleges  in  the  petition  to  have  been  on  deposit  to  his  cred- 
it in  the  defendant  bank  -on  ^he day  of  August,  1916, 

which 'he  then  demanded,  and  payment  of  which  was  re- 
fused. 

The  answer  admits  that  prior  to  that  date  the  plain- 
tiff had  deposited  the  amount  named  in  defendant's  bank 
to  be  paid  to  him  on  demand,  that  on  the  date  mentioned 
plaintiff  demanded  the  same  and  that  defendant  refused 
pa3Tnent  thereof.  The  answer  further  alleges  that  the 
defendant  was,  at  the  date  of  said  demand,  and  still  is, 
entitled  in  equity  to  hold  the  said  sum  of  money  by  reason 
of  the  following  facts: 

**That  on  or  about  the  twenty-third  day  of  March, 
1915,  plaintiff  shipped  to  one  G.  T.  Taylor,  doing  busi- 
ness as  the  Taylor  Grain  Company,  of  Memphis  Tenn- 
essee, a  car  of  ear  com,  billed  from  Larrabee,  Missouri, 
in  Audrian  County,  to  Paris,  Texas,  via  the  Chicago  & 
Alto  Railroad,  and  drew  a  draft  on  said  Taylor  Grain 
Company,  with  bill  of  lading,  and  invoice  attached,  for 
$485.60,  through  the  defendant  Bank  of  Sturgeon  and 
through  the  Union  &  Planters  Bank  &  Trust  Company 
of  Memi>his,  Tennessee ;  said  draft  was  dishonored  by  the 
said  Taylor  Grain  Company  at  Memphis,  Tennessee, 
and  returned  to  the  Bank  of  Sturgeon,  for  said  plaintiff, 
by  the  Union  &  Planters  Bank  &  Trust  Company. 

**  Prior  to  the  above  shipment  of  com,  the  plain- 
tiff had  sold  and  shipped  some  eight  or  nine  cars  of 
corn  to  the  said  Taylor  Grain  Company  of  Memphis, 
Tennessee,  and  had  an  arrangement  with  said  company, 
whereby  said  company  deposited  with  the  Bank  of  Stur- 
geon the  sum  of  five  hundred  dollars,  to  guarantee  plain- 
tiff that  it  would  honor  and  pay  all  drafts  drawn  by  plain- 
tiff on  said  Taylor  Grain  Company,  for  cars  of  com 
shipped  to  it  by  plaintiff.  Some  time  prior  to  the  ship- 
ment of  said  last  ear  of  corn,  and  on  or  about  the  seven- 
teenth day  of  March,  1915,  the  Taylor  Grain  Company 
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drew  a  draft  on  the  defendant  Bank  of  Sturgeon  for  said 
$500  deposit,  and  defendant  paid  same,  presuming  that 
the  business  relations  between  plaintiff  and  the  Taylor 
Grain  Company  had  ended,  as  it  had  been  some  time  since 
plaintiff  had  shipped  the  Taylor  Grain  Company  any 
com;  and  defendant  further  slates  that  at  the  time 
plaintiff  drew  said  $485.60  draft  on  said  Taylor  Grain 
Company,  it  informed  plaintiff  that  it  had  paid  out  said 
$500  to  said  company  on  its  draft,  some  few  days  before. 

'*  Just  as  soon  as  the  draft  for  $485.60  as  above  men- 
tioned was  returned  to  Palmer  through  the  defendant 
Bank  of  Sturgeon,  plaintiff  made  complaint  to  defendant 
for  having  paid  said  $500  out,  without  j&rst  having  noti- 
fied him,  and  demanded  of  defendant  that  it  take  up  said 
bill  of  lading  and  pay  him  the  amount  thereof,  and 
threatened  to  sue  defendant  bank  for  said  $485.60,  if  the 
bank  did  not  pay  him  the  same.  Therefore,  the  defend- 
ant bank,  desiring  rather  to  try  and  get  out  whole  on 
said  car  of  com,  had  plaintiff  assign  said  bill  of  lading 
and  invoice  of  said  car  of  com  over  to  it,  which  plaintiff 
did  on  or  about  April  1,  1915,  and  on  April  5,  1915,  de- 
fendant paid  plaintiff  the  sum  of  $485.60  therefor. 

'*  Defendant  bank  then  forwarded  said  bill  of  lading 
and  invoice  to  one  Henry  A.  Klyce,  of  Memphis,  Tenn- 
essee, doing  business  under  the  name  of  Henry  A. 
Klyce  Company  of  Memphis,  Tennessee,  dealers  in  grain 
and  grain  products  and  authorized  him  to  sell  and  dis- 
pose of  said  car  of  com  for  it  and  for  its  account, 
which  said  company,  after  quite  a  while,  did,  realizing 
the  sum  of  $440  therefor,  losing  a  great  deal  on  said 
com,  by  reason  of  its  inferior  quality.'' 

The  answer  then  proceeds  to  state,  in  substance, 
that  before  the  Klyce  Company  forwarded  the  $440  to 
the  defendant,  the  Taylor  Grain  Company  instituted  suit 
by  attachment  against  plaintiff  in  the  chancery  court  of 
Shelby  County,  Tennessee,  for  damages  in  the  sum  of 
$908.83  for  breach  of  warranty  on  other  com  previously 
sold  by  plaintiff  to  said  Taylor  Grain  Company,  to  which 
suit  the  defendant  was  made  a  party  and  was  duly  noti- 
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fled;  that  plaintiflf  was  also  notified  by  publication,  but 
failed  and  refused  to  appear  and  defend  same,  by  reason 
0^  which  judgment  was  rendered  against  him  for  the 
amount  demanded,  and  the  said  sum  due  from  the  Klyce 
Company  to  defendant  was  impounded  and  attached,  by 
reason  of  which  it  was  lost  to  defendant.  The  said  sum 
of  $440  was  thereupon  charged  to  plaintiff  by  defendant 
in  his  deposit  account,  leaving  the  same  overdrawn  in 
the  amount  of  $11.37. 

f  The  plaintiff  replied  by  general  denial  and  also 
pleaded  that  the  Tennessee  statute  under  which  the 
proceeding  in  the  chancery  court  of  Shelby  County, 
Tennessee,  was  had,  was  void,  in  so  far  as  it  affected 
the  rights  of  either  plaintiff  or  defendant  to  the  said 
sum  of  $440  due  from  the  Klyce  Company  to  the  defend- 
ant, because  it  is  in  conflict  with  the  provision  of  Section 
1  of  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States  ''that  no  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  nor  shall  any  State  de- 
prive any  person  of  life,  liberty  or  property  without  due 
process  of  law.'' 

The  complaint  in  the  Tennessee  case  was  entitled 
G.  T.  Taylor,  doing  business  as  the  Taylor  Grain  Com- 
pany, complainant,  v.  Stanley  Palmer,  Bank  of  Sturgeon, 
Henry  A.  Klyce,  defendants.  The  first  paragraph  alleged 
tliat.the  complainant  was  a  citizen  and  resident  of  Shelby 
County,  Tennessee;  that  the  defendant  Palmer  was  a 
non-resident  of  Tennessee  and  a  resident  of  Boone  Coun^ 
ty,  Missouri ;  that  the  Bank  of  Sturgeon  was  a  Missouri 
corporation  having  its  place  of  business  in  Boone  County, 
Missouri,  and  that  H.  A.  Klyce  was  a  resident  of  Shelby 
County,  Tennessee,  doing  business  under  the  name  of 
the  Henry  A.  Klyce  Company. 

The  second  paragraph  stated  that  the  defendant 
Stanleji  Palmer  was  indebted  to  the  complainant  in  the 
sum  of  $908.83  for  breach  of  a  contract  not  connected 
with  this  suit.  Paragraph  three  stated  that  the  Bank 
of  Sturgeon  was  indebted  to  Palmer  as  the  depositor  of 
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a  large  sum  of  money  in  said  bank,  which  amount  is  not 
stated.  Paragraph  four  stated  tJiat  defendant  Klyce 
had  in  his  hands  as  proceeds  of  the  sale  of  the  car  of 
corn  here  in  question  $440,  which  the  plaintiff  was  ad- 
vised and  believed  and  charged  was  the  property  of 
Pabner,  which  the  latter  claimed  to  be  the  property  of 
defendant  bank.  Paragraph  five  stated  that  the  com- 
plainant was  advised  that  if  the  said  fund  was  the  prop- 
erty, of  Stanley  Palmer,  he  had  the  right  to  come  into 
court  and  sue  by  attachment  on  account  of  the  non- 
residence  of  the  defendant,  to  liave  attachment  issue  and 
levied  by  garnishment  upon  the  fund  in  the  hands  of 
Klyce  as  the  property  of  Palmer,  an(^  if  the  property 
was  transferred  and  belonged  to  the  bank  he  had  the 
right,  under  Section  5219  of  Shannon's  Code,  to  prose- 
cute an  attachment  bill  in  the  Tennessee  court  and  at- 
tach said  fund  as  the  property  of  the  defendant  bank, 
and  require  it,  as  garnishee,  to  answer  and  bring  into 
court  whatever  amount  it  owes  the  defendant,  Stanley 
Palmer,  not  exceeding,  of  course,  the  amount  attached 
in  that  State  in  the  hands  of  Henry  A.  Klyce.  Com- 
plainant also  in  this  paragraph  alleged  4x18  right  to  file 
his  bill  in  a  ''double  aspect'^  as  the  facts  are  developed 
on  account  of  the  complications  set  forth,  and  was  with- 
out remedy  save  in  that  Honorable  Court.  The  sixth 
paragraph  of  the  complainant  charged  that  ''the  trans- 
fer on  the  part  of  defendant  Palmer  to  defendant  bank, 
if  any  was  made,  was  conceived  in  fraud,  covin,  collusion 
and  fiTuile,  and  made  for  the  purpose  and  with  the  intent 
of  hindering,  delaying  and  defeating  the  complainant  in 
the  enforcement  of  the  collection  of  his  just  demand, 
and  that  the  said  transfer  is,  therefore,  fraudulent. 
However  this  may  be,  and  whether  the  fund  here  be- 
longs to  defendant  Palmer  or  defendant  bank,  he  has 
the  right  to  file  this  bill  and  reach  the  said  fund  under 
the  facts  above  set  forth.''  The  prayer  to  the  complaint 
was  as  follows: 

"That  the  defendants  named  in  the  caption  may  be 
made  defendants  to  this  bill;  the  defendant  Klyce  by 
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process,  and  the  two  non-resident  defendants  by  attach- 
ment and  publication,  pursuant  to  the  statute.  That  an 
attiachment  be  issued  to  be  levied  upon  the  fund  in  the 
hands  of  Henry  A.  Klyce,  both  as  the  property  of  de- 
fendant Stanley  Palmer  and  as  the  property  of  the 
defendant  Bank  of  Sturgeon.  That  the  defendant  Henry 
A.  Klyce  be  required  to  answer  fully  and  specifically 
as  to  the  amount  due  and  the  conflition  and  circum- 
stances rmder  which  the  said  property  came  into  his 
hands,  so  that  the  court  may  determine  whether  or  not 
the  said  property  is  that  of  defendant  Palmer  or  de- 
fendant Bank  of  Sturgeon.  That  the  defendant  Bank 
of  Sturgeon  ns  garnishee,  after  attachment  of  the  above 
fund  and  pubUcation,  be  required  to  answer  how  much 
and  in  what  way  it  is  indebted  to  the  defendant  Stanley 
Palmer. 

'^That  this  bill  be  treated  as  a  garnishment  bill  and 
the  answer  of  defendants  Klyce  and  Bank  of  Sturgeon 
be  also  answers  tio  the  attachment  and  garnishment 
served  upon  them. 

**That  defendant  Stanley  Palmet  be  required  to 
answer  this  bill?  but  his  answer  under  oath  is  waived. 

''That  uiK)n  the  hearing,  complainant  have  a  decree 
against  the  defendant  Stanley  Palmer  for  the  amount 
above  stated,  which  he  has  lost  on  account  of  said  de- 
fendant's breach  of  contract  and  warranty.  That  if 
the  fund  in  the  hands  of  defendant  Klyce  belong  to  de- 
fendant Palmer,  it  may  be  subjected  by  proper  orders 
of  the  court  to  the  payment  of  said  decree,  and  that  the 
complainant  have  a  judgment  against  the  defendant 
Klyce  accordingly.  That  if  the  fund  in  the  hands  of 
K3yce  be  the  property  of  the  Bank  of  Sturgeon,  then 
that  a  judgment  be  had  against  the  Bank  of  Sturgeon, 
as  garnishee,  on  account  of  funds  in  its  hands  belong- 
ing to  defendant  Palmer,  and  that  the  fund  in  the  hands 
of  Klyce  be»  held  and  subjected  by  this  court  to  the 
satisfaction  of  the  decree  against  the  Bank  of  Sturgeon 
and  judgment  be  rendered  in  favor  of  the  complainant 
against  defendant  Klyce  accordingly. 
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"Complainant  prays  for  all  such  general  and  special 
relief  as,  under  the  facts,  he  may  be  entitled  to. 

"This  is  the  first  application  for  writ  of  attacH- 
ment.'' 

The  bank  appeared  in  the  Tennessee  court  and  an- 
swered, as  did  also  Klyce.  Palmer,  although  notified 
by  pubUcation,  failed  to  appear  and  as  to  him  the  com- 
plaint was  taken  pro  confesso  and  judgment  rendered 
is  follows: 

"This  cause  was  heard  this  day  before  the  Hon  Fran- 
cis Fentress,  chancellor,  etc.,  upon  the  original  bill  of  the 
complaint,  the  answer    thereto  of    the    Bank  of  Stur- 
geon, Inc.,  and  of  Henry  A.  Klyce,  and  the  order  pro 
C'Onfesso  heretofore  entered  against  the  defendant  Stan- 
ley Pahner.  Whereupon,  it  appearing  to  the  court  from 
tie  bill  which  has  been  ordered  to  be  taken  for  con- 
fessed by  defendant  Stanley  Palmer,  that  the  defendant 
Stanley  Palmer  is  indebted  to  complainant,  6.  T.  Taylor,    . 
HI  the  sum  of  $908.83,  and  it  appearing  from  the  sworn 
answer  of  the  Bank  of  Sturgeon,  garnishee,  which  is  a 
non-resident  corporation,  that  it  is  indebted  to  the  de- 
fendant Stanley  Pahner  in  the  sum  of  $705.92,  and  it 
appearing  from  the  answer  of  defendant  Henry  A.  Klyce, 
a  resident  who  has  been  served  with  process,  that  he  i& 
indebted  to  the  defendant  the  Bank  of  Sturgeon*  in  the 
sum  of  $440,  and  that  he  has  paid  said  sum  into  court 
pursuant  to  an  order  made  in  this  cause  on  November 
10,  1915,  and  it  further  appearing  that   said  sum  has 
been  regularly  impounded  by  writ  of  attachment  issued 
by  this  court,  together  with  process  for  the   resident 
defendant,  Henry  A.  Klyoe,  and  publication  as  required 
by   law   for  the   defendants    Stanley    Palmer    and  the 
Bank  of  Sturgeon,  both  non-residents,  said  publication 
being  returnable  to  the  January,   1916,  rules,   and  the 
defendant  the  Bank  of  Sturgeon  bavins:  answered  an 
before  stated  and  the  defendant  Stanley  Palmer  having 
failed  to  answer  and  an  order  pro  confesso  having  been 
entered;  it  is  therefore  ordered,  adjudged  and  decreed 
that  the  complainant,  G.  T.  Taylor,  have  and  recover  of 
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the  defendant  Stanley  Palmer  the  sum  of  $908.83,  to- 
gether  with  all  the  costs  of  this  cause ;  that  the  attach- 
ment issued  in  the  cause  be  and  the  same  is  hereby  sus- 
tained; and  that  the  $440  found  to  he  due  by  Henry  A. 
Klyce  to  the  Ban^  of  Sturgeon,  which  is  in  turn  in- 
debted to  Stanley  Palmer  in  a  greater  sum,  be  subject  to 
and  applied  to  the  payment  of  the  said  decree  in  favor 
of  the  complainant,  G.  T.  Taylor,  against  the  defendant 
Stanley  Palmer.  The  said  sum  of  $440  having  been  paiA 
into  court  and  now  being  in  the  hands  of  the  clerk  and 
master,  it  is  ordered  that  the  costs  of  the  cause  be  paid 
out  of  the  said  fund  and  the  balance  paid  to  the  com- 
plainant or  his  attorney  of  reoord  upon  the  decree  herein 
rendered.  It  further  appearing  to  the  court  that  this 
bill  was  filed  on  the  twenty-eighth  day  of  June,  1915,  and 
that  the  Bank  of  Sturgeon,  which  was  the  regular  bank 
and  place  of  deposit  of  defendant  Palmer,  had  notice 
thereof  upon  the  day  it  was  !filed,  and  that  Henry  A. 
Klyce  was  served  with  process  on  the  same  day,  and 
that  the  defendant  Klyce  has  held  subject  to  the  orders 
of  the  court  since  that  date  the  sum  of  $440  belonging  to 
the  Bank  of  Sturgeon,  which  bank  in  turn  held  subject 
to  the  orders  of  the  court  the  deposit  of  the  defendant 
Stanley  Palmer  in  said  bank  and  that,  therefore,  defend- 
ant Stanley  Palmer  has  had  since  the  filing  of  this  bill 
actual  notice  thereof,  as  well  as  the  constructive  and 
legal  notice  given  by  publication,  it  is  ordered  that  this 
decree  be  and  the  same  is  hereby  made  final.'* 

The  section  of  the  Tennessee  statute  upon  which  the 
proceeding  in  the  Tennessee  court  of  chancery  rests  as  to 
the  defendant  bank  is  as  follows : 

**Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Tennessee,  that  when  any  person  or  persons  who  are 
non-residents  of  the  State,  have  any  choses  in  action,  or 
any  other  property  in  this  State,  and  indebted  to  any 
persons  who  are  non-residents,  and  the  last  named  non- 
residents shall  be  indebted  to  any  ditizen  of  this  or  any 
state  or  states,  it  shall  be  lawful  for  the  last  named 
creditor  or  creditors,  without  having  first  secured  a  judg- 
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ment  at  law,  to  file  a  hill  in  chancery  to  have  said  debts, 
choses  in  action,  or  other  property  attached,  and  the  per- 
son or  persons  who  owe  said  debts  to  said  non-residents, 
and  the  person  or  persons  in  whose  possession  such 
choses  in  action  or  other  property  may  be,  shall  be  made 
defendants  to  the  bill.'' 

Section  3493  of  the  Tennessee  Code  is  as  follows : 
**The  judgment  in  the  garnishment  suit,  condemning  the 
property  or  debt  in  the  hands  of  the  garnishee  to  the 
satisfaction  of  the  plaintiff's  demand,  is  conclusive  as  be- 
tween the  garnishee  and  defendant." 

In  its  answer  to  the  Tennessee  complaint  the  de- 
fendant bank  did  not  question  the  constitutionality  of 
Section  5219,  nor  did  it  raise  any  constitutional  objec- 
tion to  the  proceeding  nor  did  it  take  any  steps  by  ap- 
peal, writ  of  error  or  otherwise  to  review  the  judg- 
ment. 

I.  There  is  no  question  between  the  parties  as  to 
the -facts  in  the  case.  While  we  have  no  doubt  that  they 
are  suflSciently  stated  in  the  pleadings,  we  have,  in  the 
foregoing  statement,  referred  to  the  evidence  that  their 
meaning  may  more  clearly  appear.  Their  legal  effect 
may  be  stated  as  follows: 

The  plaintiff  was  a  Missouri  farmer  engaged  quite 
extensively  in  raising  com,  and  has  never  been  in  the 
State  of  Tennessee.  The  defendant  is  a  Missouri  bank 
through  which  he  transacted  his  banking  business.  He 
sold  a  considerable  quantity  of  com  to  one  Taylor,  in 
Memphis,  Tennessee,  shipping  the  com  from 
^^^^  '  Sturgeon,  Missouri,  by  rail,  and  collecting 
the  proceeds  through  the  defendant  bank  by  draft  on 
Taylor  to  which  the  bills  of  lading  were  attached.  To 
secure  the  payment  of  these  drafts  Taylor  kept  on  de- 
posit in  the  Bank  of  Sturgeon  $500.  Four  cars  of  corn 
had  been  handled  in  this  way  when,  on  March  13,  1915, 
Taylor  drew  on  the  defendant  bank  for.  the  $500  then 
on  deposit  and  the  draft  was  in  due  course  presented  and 
paid  on  the  17th  of  the  same  month. 
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Without  having  any  notice  of  this  surrender  of  his 
security,  plaintiff  loaded  another  car  of  com  for  deliv- 
ery at  Memphis,  for  which  he  received  his  bill  of  lad- 
ing, and  took  it  to  the  bank  to  draw  on  Taylor  for  the 
proceeds,  and  was  informed  by  defendant  of  the  fact 
that  Taylor  had  no  deposit  against  it.  Plaintiff  was 
greatly  dissatisfied,  but  drew  his  draft  on  Taylor  which 
was  duly  dishonored  by  the  drawee  and  returned  to  the 
Bank  of  Sturgeon.  Plaintiff  naturally  blamed  the  bank 
and  threatened  to  sue  it  for  surrendering  his  security 
without  notice  to  him,  and  the  bank,  to  settle  the  mat- 
ter, purchased  the  corn,  paying  for  it  the  amount  of  the 
draft,  received  ita  title  by  assignment  of  the  bill  of  lad- 
ing and  sent  it  to  one  Klyce,  a  grain  factor,  doing  busi- 
ness in  Memphis,  for  disposition  for  its  accoimt.  IGyce 
sold  the  com  for  $440,  receiving  the  money  therefor, 
which  is  now  the  bone  of  contention.  That  this  money 
rightfully  belonged  to  the  defendant  is  evident,  and 
is  frankly  admitted  by  both  parties  to  this  suit,  and 
was  so  adjudicated  by  the  Chancery  Court  of  Shelby 
County,  Tennessee.  So  far  as  Mr.  Taylor  was  con- 
cerned he  had,  by  the  withdrawal  of  his  deposit  from  the 
defendant  bank,  successfully  laid  the  foundation  for 
the  chancery  suit  which  he  began  in  Tennessee  as  soon 
as  Klyce  received  into  his  hands  the  $440. 

When  the  suit  was  brought  at  Memphis,  the  defend- 
ant bank  employed  attorneys  to  enter  its  appearance,  and 
defended  it.  The  other  defendants  were  Klyce,  who 
held  the  money  for  the  bank,  and  the  plaintiff,  against 
whom  Taylor  was  seekiing  to  looUect  damages  which^ 
he  claimed  to  have  been  sustained  on  account  of  the 
poor  quality  of  the  four  previous  carloads  of  com  which 
he  had  purchased  and  paid  for.  This  last  def endanjt  was 
notified  by  publication  but  did  not  appear. 

In  the  Tennessee  chancery  suit  two  separate  and 
distinct  burdens  rested  upon  Taylor.  The  first  of  these 
was  to  recover  judgment  against  Palmer  on  the  claim 
presented  by  the  bill,  and  the  second,  if  he  should  re- 
cover such  judgment,   to  subject  the  moBey  of  the  bank 
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in  the  hands  of  Klyce  to  its  satisfaction.    The  first  of 
these  issues  was  with  Palmer  and  the  second  with  the 
defendant  bank.     The  question  whether  jurisdiction  of 
the  bank  in  Missouri  could  be  obtained  through  the  pro- 
cess of  the  Tennessee  court  in  that  suit  is  unimportant, 
because  it  voluntarily  submitted  itself  to  the  jurisdiction 
by  going  into  court  and  trying  the  issue  upon  its  merit, 
thns  brushing  aside  all  questions  of  the  right  of  the 
complainant  to  obtain  jurisdiction   of  its   person.     It 
might,  perhaps  have  appeared  only  for  the  purpose  of 
pleading  to  the  jurisdiction,  but  it  did  not.  It  appeared 
generally.  If  it  could  lawfully  have  appeared  for  tho  pur- 
pose of  objecting  to  the  jurisdiction  of  the  court  over 
Palmer,  the  principal  defendant,  it  raised  no  such  ques- 
tion. Nor  did  it  assert  the  unconstitutionality  of  that  sec- 
tion of  the  code  which  authorized  constructive  service 
upon  both.    It  went  to  trial  upon  the  merits  of  its  case 
and  was  defeated  and  will  not  now  be  permitted  to  deny 
validity  of  the  judgment  in  that  respect.    But  that  judg- 
ment was  only  ancillary  to  the  principal  issue,   the  in- 
debtedness of  Palmer,   who  was  entitled  to  his  day  in 
conrt  before  his  property,    wherever  it  might  be  sit- 
uated, could  be  subjected  to  the  payment  of  the  claim. 
So  that  unless  his  property  had  been  lawfully  seized 
by  the  Chancery  Court  in  Tennessee  the  judgment  against 
him  was   a   nullity,  he   being  at   the    time  a  resident 
of  Missouri  and  not  within  the  jurisdiction  of  the  court 
at  the  time.     It  is  true  that  had  he  been  in  Tennessee 
and  had  demanded  from  defendant  bank  the  payment 
of  his  check  for  the  amount  of  his  deposit  and  it  had 
been  refused,  he  could  have  sued  in  Shelby  County  be- 
fore any  court  of  law  having  jurisdiction  of  such  pure- 
ly legal  demands  in  that  county,   and   in   aid  of  such 
snit  could  have  attached  this  very  fund  and  thus  ap- 
propriated it  to  the  payment  of  his  demand  under  the 
provisions  of  Sections  3461  and  3'463  of  Shannon's  Code 
of  Tennessee.    This  jurisdiction  would  have  rested  upon 
th^  fact  that  he  had  found  the  .property  of  his  debtor  in 
Tennessee  and  therefore  subject  to  the  jurisdiction  of 
that  State.   In  this  case  no  such  condition  exists.    Palmer 
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himself  is  the  debter.  He  had  no  property  in  Tennessee 
and  he  denies  that  jurisdiction  of  his  person  could  be 
obtained  in  thaf  State  by  attaching  the  property  of  a 
stranger  to  the  controversy,  a  bank  in  the  State  of 
Missouri,  because  the  bank  owed  him  an  equal  amount 
payable  upon  his  check  and  over  its  counter  in  that  state. 
Both  parties  freely  admit  that  if  the  judgment  so  ob- 
tained in  Tennesse  was  valid  and  binding  as  against 
Palmer  he  cannot  recover  in  this  suit.  K  it  was  void 
the  judicial  appropriation  of  the  $440  in  the  hands  of 
Klyce  to  its  payment  did  not  bind  him  and  he  should 
have  judgment  for  the  balance  of  his  deposit  as  de- 
manded in  this  suit.  The  defendant  had  its  day  in  the 
Tennessee  court,  where  this  defense  was  open  to  it  and 
its  failure  to  make  it  cannot  prejudice  the  right  of  the 
plaintiff. 

n.  It  will  be  seen  from  the  foregoing  that  both 
parties  concur  in  the  view  that  this  ease  hangs  solely  up- 
on the  point  whether  the  Tennessee  judgment  against 
juriadicti  Palmer  was  valid  or  void  as  against  Palmer, 

who  did  not  appear  to  the  suit  and  was 
not  served  with  process  within  the  State  of  Tennessee. 

At  the  foundation  of  this  question  lies  the  principle 
which  cannot  be  too  often  repeated  that  the  jurisdiction, 
both  legislative  and  judicial,  of  the  several  States  of 
this  Union,  is,  subject  to  the  powers  granted  to  the 
Federal  Grovemment  by  the  Federal  Constitution,  su- 
preme and  absolute  over  all  persons  and  property  within 
their  respective  jurisdictions.  The  word  ''respective'' 
as  we  have  used  it  to  express  the  individual  identity  of 
the  States  is  used  to  the  same  purpose  in  Article  Ten  of 
the  Amendments  to  the  Constitution  which  provides: 
''The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States  are,  re- 
serv^ed  to  the  States  respectively,  or  to  the  people.*'  By 
its  terms  the  jurisdiction  of  each  state  is  protected 
against  invasion  of  the  others.  It  is  the  foundation  of 
the  rule  so  often  repeated  by  the  courts,  both  State  and 
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Federal,  that  no  judgment  of  a  state  court  can  have  any 
validity  unless  supported  by  personal  notice  to  the  de- 
fendant, served  within  the  state,  or  by  his  voluntary  ap- 
pearance and  submission  to  the  jurisdiction  except  in  so 
far  as  it  may  be  directed  against  property  actually  with- 
in the  State  and  therefore  subject  to  its  jurisdiction.  In 
that  case  the  several  states,  through  their  Legislatures, 
have  provided  for  proceedings  in  their  courts  against 
sudi  property  upon  constructive  notice  to  the  non-resi- 
dent owners  with  the  same  eflFect,  as  to  the  property,  as 
upon  personal  service  within  the  State;  and  judgments 
rendered  upon  such  notice  against  the  property  within 
the  territorial  jurisdiction  of  the  State  are  held  to  con- 
stitute due  process  of  law  within  the  meaning  of  the 
Fourteenth  Amendment  of  the  Federal  Constitution. 
This  doctrine  was  long  ago  stated  and  explained  by  this 
court  in  Smith  v.  McCutchen,  3S  Mo.  416,  in  which  we 
said:  ^*No  sovereignty  can  extend  its  powers  beyond  its 
own  territorial  limits  to  subject  either  persons  or  prop- 
erty to  its  judicial  decisions.  Jurisdiction  musti  be 
founded  either  upon  the  person  of  the  defendant  being 
^"ithin  the  territory  of  the  sovereign  where  the  court 
sits,  or  his  property  being  within  such  territory;  for 
otherwise  there  can  be  no  sovereignty  exerted,  upon  the 
known  maxim,  extra  territoriam  jns  dicenti  impune  non 
Pdretur.  Even^  therefore,  should  a  legislature  of  a  state 
expressly  grant  such  jurisdiction  to  its  courts  over  per- 
sons Or  property  not  within  its  territory,  such  grant 
would  be  treated  elsewhere  as  a  mere  attempt  at  usurpa- 
tion, and  all  judicial  proceedings  in  virtue  of  it  held  ut- 
terly void  for  every  purpose.*'  At  that  time  the  doctrine 
was  an  old  one  and  has  since  been  persistently  reiterated 
V  this  court  as  well  as  by  the  Supreme  Court  of  the 
Uiuted  States.  [Latimer  v.  Ilnion  Pacific  Ey.,  43  Mo.  105 ; 
Marx  V.  Fore,  51  Mo.  69;  Eager  v.  Stover,  59  Mo.  87; 
Wilson  V.  St.  Louis  &  S.  F.  Ry.  Co.,  108  Mo.  588;  Assur- 
ance Co.  V.  Walden,  238  Mo.  49;  Pennoyer  v.  Neff,  95  U. 
8-  714;  Life  Insurance  Co.  v.  Dunlevy,  241  U.  S.  518.] 
In  the  case  last  cited  the  court  says   (page  522):  ''It 
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has  been  affirmatively  held  in  Pennsylvania  that  a  judg- 
ment debtor  is  not  a  party  to  a  garnishment  proceeding 
to  condemn  a  claim  due  him  from  a  third  person  and  is 
not  bound  by  a  judgment  discharging  the  garnishee  (Rujff 
V.  Ruff,  85  Pa.  St.  333),  and  this  is  the  generally  accep- 
ted doctrine.  [Shinn  on  Attachment  and  Garnishment, 
sec.  728.]  Former  opinions  of  this  court  uphold  validity 
of  such  proceedings  upon  the  theory  that  jurisdiction  to 
condenm  is  acquired  by  service  of  effective  process  ni)on 
the  garnishee. 

**The  established  general  rule  is  that  any  personal 
judgment  which  a  state  court  may  render  against  one 
who  did  not  voluntarily  submit  to  its  jurisdiction,  aJid 
who  is  not  a  citizen  of  the  State,  nor  served  with  process 
within  its  borders,  no  matter  what  the  mode  of  service, 
is  void,  because  the  court  had  no  jurisdiction  over  his 
person." 

From  the  law  declared  in  that  case  and  applied  to 
this  it  follows  that  the  plaintiff  was  not  a  party  to  the 
garnishment  proceeding  in  the  suit  between  Taylor  and 
the  defendant  bank  and  was  not  bound  thereby  unless  he 
was  properly  before  the  court  upon  that  issue  at  the 
time  of  the  trial  upon  the  notice  by  publication. 

III.  We  now  return  to  the  question  of  the  validity 
of  the  notice  to  plaintiff  upon  which  it  is  now  sought  to 
bind  him  by  the  Tennessee  judgment.  It  is  admitted  that 
he  was  a  resident  of  Missouri  and  that,  up  to  the  time  of 
the  trial  of  the  cause,  he  had  never  been  in  Tennessee,  so 
that  the  court  was  without  jurisdiction  of  his  person  and 
the  judgment  under  which  the  money  in  the  hands  of 
Klyce  was  paid  to  Taylor  was  void  as  to  him  unless  sup- 
ported by  the  fact  that  the  proceeding  was  in  rem  against 
his  property  in  that  state.  We  are  met  at  the  threshold 
of  this  inquiry  by  the  admitted  fact  that  he  had  no  in- 
terest whatever  in  the  money  impounded  in  that  case 
and  paid  into  court.  So  that  we  must  look  elsewhere  for 
the  res  of  which  the  Tennessee  court  is  said  to  have  ac- 
quired its  jurisdiction  in  rem,  and  find  it  deposited  in  the 
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defendant's  bank  in  the  State  of  Missouri  as  a  general 
deposit  which  was  payable  at  the  counter  of  the  bank  up- 
on the  presentation,  during  banking  hours,  of  a  check 
or  other  proper  writing  demanding  the  whole  or  any  part 
thereof.  Neither  the  Tennessee  court  nor  the  Tennessee 
Legislature  had  any  power  to  modify  the  contract  with- 
out consent  of  the  depositor,  nor  did  the  bank  have  such 
power  without  the  like  consent.  The  only  claim  to  juris- 
diction over  plaintiff  or  his  property  is  founded  upon  the 
fact  that  the  Missouri  bank  owed  him  $440,  payable  only 
in  Missouri  upon  demand,  so  that  this  money  was  at- 
tached by  equitable  garnishment  by  the  process  of  a  Tenn- 
essee court  by  authority  of  a  legislative  act  of  that  State. 
That  this  process  gave  the  court  no  jurisdiction  of  the 
plaintiff  for  the  purpose  of  adjudicating  his  personal  lia- 
bility to  Taylor  is  amply  shown  by  the  cases  we  have  ci- 
ted. That  he  was  not  bound  by  the  adjudication,  in  his  ab- 
sence, logically  and  necessarily  follows.  That  the  bank's 
attorney  appeared  in  the  Tennessee  court  and  paid  the 
Taylor  claim  without  adjudicating  it,  gave  the  court  no 
jurisdiction  over  Phlmer,  and  the  respondent's  attorneys 
very  properly  present  the  case  here  upon  the  theory  that 
such  jurisdiction  and  the  consequent  validity  of  the  judg- 
ment against  plaintiff  is  necessary  to  their  recovery. 

In  accordance  with  these  views  the  judgment  of  the 
trial  court  should,  u])on  the  pleadings  and  admitted  facts, 
have  been  for  the  plaintiff  and  we  accordingly  reverse 
the  judgment  and  remand  the  cause  with  direction  to  so 
enter  it. 

PER  CURIAM. — ^The  foregoing  opinion  of  Brown, 
C,  is  adopted  as  the  opinion  of  the  Court  in  Banc.  All 
concur  except  Woodson,  J.,  who  dissents. 
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JAMES  B.  JOHNSON  v.  UNITED  RAILWAYS  COM- 
PANY  et  al.,  Appellants. 

In  Banc,  Fehroary  16,  1020. 

1.  SALE  OF  PROPERTIES:  LiablUty  of  Vendee  for  Ulipald  Debts: 
Preference.  Where  one  company  took  from  another  a  large 
amount  of  property,  far  in  excess  of  the  claim  of  a  judgment  credi- 
tor of  the  vendor,  for  which  the  said  transferee  paid  no  consider- 
ation and  to  which  it  acquired  no  title,  and  placed  it  beyond  the 
reach  of  such  creditor,  such  transferee  company  must  pay  such  judg- 
ment creditor.  The  vendor  has  the  undoubted  right  to  prefer  one 
creditor  to  another,  but  it  cannot  transfer  the  exercise  of  the  right 
to  another  company,  so  as  to  authorize  the  transferee  to  ad- 
minister the  vendor's  assets.  [Per  CRAMER,  Special  Judge; 
WILLIAMSON,  J.,  conQurring,  in  a  separate  opinion  in  which 
WALKER,  C.  J.,  and  WILLIAMS,  J.,  concur;  BLAIR,  J.,  dissent- 
ing;  GRAVES,  J.,  with  whem  WOODSON,  J.,  concurs,  dissenting, 
for  the  reasons  expressed  by  VALLIANT,  C.  J.,  in  Johnson  v.  - 
United  Railways  Co.,  247  Mo.  1.  c.  366.]         • 

2.   :  Unpaid  Judgments:  Amount  Paid  by  Assignee:  Clean  Hands. 

If  the  amount  paid  by  the  assignee  of  unpaid- judgments  is  the 
amount  that  the  judgment  debtor  cannot  pay  and  his  transferee 
refuses  to  pay,  the  assignee  has  a  justiciable  claim  against  the 
transferee,  and  is  not  chargeable  with  coming  into  court  with 
unclean  hands  for  that  he  paid  only  one-third  of  their  face  value. 
[Per  WILLIAMSON,  J.] 

3.  :  :  Directors  Trustee  for  Creditors.    To  the  extent  to 

which  the  assets  of  a  corporation  may  be  regarded  as  a  trust  fund 
for  its  creditors,  the  directors  are  trustees  of  those  assets  for  such 
creditors;  and  where  a  corporation  transfers  all  its  tangible 
assets  to  another,  the  president  of  such  corporation  is  a  trustee 
for  the  benefit  of  those  persons  who  ha4  existing  claims  against 
the  corporation.  [Per  WILLIAMSON,  J.,  with  whom  WALKER, 
C.  J.,  and  WILLIAMS,  J.,  concur.] 

4.   :  :  :  Notice.     Where  two  corporations,  at  the 

time  one  of  them  transferred  all  its  tangible  assets  to  the  other, 
had  the  same  executive  officers,  the  same  claims  department,  the 
same  counsel,  and,  with  the  exception  of  one  member  of  each 
board,  the  same  individuals  upon  the  board  of  directors  of  each, 
the  transferree  company  was  chargeable  with  notice  of  the  ex- 
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istenoe  of  judgments  and  suits  for  judgments  against  the  other 
company,  whether  or  not  the  transferee  company,  in  the  assign- 
ment instruments,  assumed  to  pay  such  claims.  [Per  WILLIAM- 
SON. J.,  with  whom  WALKER,  C.  J.,  and  WILLIAMS,  J.,  concur.] 


5.  :  :   Assets  In  Excess  of  Oonsideration.     Where  one 

corporation,  in  consideration  of  the  release  of  a  lease  under  which 
another  was  operating  a  system  of  street  railways,  took  over  all 
its  tangible  assets,  assuming  to  pay  its  bonded  and  other  contract 
debts,  but  not  existing  judgments  for  personal  injuries,  and  there- 
by received  property  far  in  excess  of  the  amount  of  the  debts 
assumed,  without  paying  any '  consideratlbn  for  such  excess  and 
without  the  consent  of  such  judgment  creditors,  leaving  their 
judgments  unsatisfied,  and  took  the  property  under  such  circum- 
stances as  to  amount  to  actual  notice  of  such  outstanding  claims, 
the  transferee  company  is  legally  bound  to  pay  such  claims,  since 
the  assets  of  the  transferring  company  constituted  a  trust  fund 
for  the  passmen ts  of  its  debts,  and  a  transfer  of  assets,  without 
consideration,  is  void  as  to  creditors  of  the  transferrer,  though 
it  assumed  legal  form.  [Per  WILLIAMSON,  J.,  with  whom 
WALKER,  C.  J.,  and  WILLIAMS,  J.,  concur;  BLAIR,  J.,  dissent- 
ing;  GRAVES,  J.,  with  whom  WOODSON,  J.,  concurs,  dissenting, 
for  the  reasons  expressed  by  VALLIANT,  C.  J.,  in  Johnson  v. 
United  Rys.  Co.,  247  Mo.  1.  a  366.] 

6.  :  Assignment,  Sale  or  Release:  Substantive  Wrong:  Equity. 

It  matters,  not  by  what  name  the  transaction  by  which  one  cor- 
poration transferred  all  lt^  assets  to  another  Is  characterized, 
whether  as  a  sale  or  assignment  or  the  release  of  an  existing 
lease,  if  its  effect  was  t6  turn  over,  without  consideration,  a  trust 
fund  held  by  the  one  to  pay  its  debts,  to  the  other,  and  such  trans- 
feree took  the  assets,  knowing  that  they  far  exceeded  the  debts  as- 
sumed, and  with  notice  of  the  unpaid  debts  of  the  other,  equity 
wUl  hold  the  transfer  void  as  to  the  existing  creditors.  Equity 
looks  to  substance  and  not  form,  and  will  not  sanction  an  uncon- 
scionable result  merely  because  It  has  been  brought  about  by  means 
which  simulate  legality.  [Per  WILLIAMSON,  J.,  with  whom 
WALKER,  C.  J.,  and  WILLIAMS,  J.,  concur.] 

-Appeal  from  St.  Ivouis  City  Circuit  Court. — Hon.  George 
H.  Shields,  Judge. 

ff.  8.  Priest  for  appellants. 

(1)  Therp  is  no  suggestion  in  the  petition  of  fraud 
''y  inference  as  a  result  of  a  practical  common  directory 
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of  the  two  companies,  or  their  want  of  contractual  capac- 
ity as  between  themselves,  and  if  there  was,  this  would 
not  be  sufficient.  The  two  companies  would  not  lose  their 
respective  corporate  individualities  by  such  fact  nor 
their  capacity  to  contract  with  each  other.  R.  S.  1909, 
see.  '3916,  par.  7;  Peter&on  v.  Railway  Co.,  2()5  U.  S. 
364;  Bank  v.  Big  Muddy  Iron  Co.,  97  Mo.  38;  Kitchen  v. 
Railway  Co.,  69  Mo.  224;  Noyes  Intercorporate  Rela- 
tions, sec.  299;  Warfield  v.  Marshall  Co.,  72- Iowa,  666; 
Pullman  v.  Railway  Co.,  115  U.  S.  587 ;  Mooreshead  v. 
Railway  Co.,  203  Mo.  121.  It  is  at  most  a  circumstance — 
like  relationship  between  natural  persons — ^which,  cou- 
pled with  other  facts,  might  or  might  not  show  fraud. 
State  v.  Oil  Cos.,  194  Mo.  155.  (2)  In  order  for  plaintiff 
to  recover,  it  devolved  upon  him  to  show  that,  but  for  the 
sale  and  tranfer,  he  could  have  rcsbrted  to  the  property 
sold  and  conveyed  for  the  pavment  of  his  debt.  Burns  v. 
Bangert,  92  Mo.  167;  Simon V.  Smith,  180  Mo.  464.  (3) 
Plaintiff  is  not  entitled  to  recover  because  he  has  neither 
shown  that  appellant  Railways  Company  agreed  to  as- 
sume the  liabilities  of  Transit  Company,  or  that  it  took 
the  assets  of  Transit  Company  without  any  or  adequate 
consideration.  Benesch  v.  Ins.  Co.,  72  N.  E.  674;  Baker 
v.  Harpster,  22  Pac.  415;  Ferschild  v.  Vedder,  49  N.  E. 
151;  Goodfellow  Shoe  Co.  v.  Prickett,  84  Mo.  A^p.  94; 
Alexander  v.  Williams,  14  Mo.  App.  13;  Kitchen  v,  Rv., 
69  Mo.  224. 

John  A.  Gilliam  for  respondent. 

(1)  Under  the  doctrine  of  stare  decisis,  when  a  mat- 
ter has  been  thoroughly  argued  and  decided,  that  deci- 
sion becomes  the  law  of  the  case,  and  if  the  losing  party 
continues  to  Utigate  it  should  be  taxed  with  ten  per  cent 
damages,  and  respondent  asks  that  it  be  inflicted  in  this 
case.  (2)  The  assets  of  a  corporation  are  impressed  with 
a  trust  in  favor  of  creditors  and  no  distribution  can  be 
made  among  shareholders  until  all  debts  and  liabilities 
have  been  sati.sfi'ed.  South  Bend  Toy  Mfg.  Co.  v.  Ins.  Co., 
4  S.  D.  173,  178-179;  2  Morawetz  on  Corp.   790;  Berry  v. 
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Rood,  168  Mo.  316.    (3)  When  the  directory  and  princi- 
pal officers  of  two  corporations  are  substantially  identi- 
cal all  transactions  between  them  are  prima-f acie  fraudu- 
lent as  against  the  rights  of  creditors.  Barrie  v.  United 
Railways  Co.,  125  Mo.  App.  120;  Noyes  on  Intercorpo- 
rate Relations,  sec.  124,  pp.  194,  195;  Alexander  v.  Wil- 
liams, 14  Mo.  App.  27 ;  Kitchen  v.  Railway  Co.,  69  Mo. 
251, 254,  261 -,  Sweeney  v.  Sugar  Co.,  30  W.  Va.  443;  Ins. 
Co.  V.  Trans.  Co.,  13  Fed.  578;  Railroad  v.  Evans,  66 
Fed.  810;  Couse  v.  Powder  Co.,  33  Atl.  297 ;  Bank  v.  Ala-  ^ 
baina  Sanitarium   103  Ala.  358,  369;  Moyitgomery  Web 
Co.  V.  Dienelt,  138  Pa.  St.  585;  Bank  v.  Judah,  8  Conn. 
145;  Coningham's  Appeal,  5i7  Pa,  St.  474;  Chouteau  v. 
.  Allen,  70  Mo.  338.  (4)  After  insolvency  the  directors  sus- 
tain a  fiduciary  relation  to  creditors  and  are  bound  to 
exercise  the  the  utmost  good  faith,  and  upon  the  least 
appearance  of  unfairness,  their  transactions  will  be  set 
aside.  Hutchinson  v.  Sutton  Mfg.  Co.,  57  Fed.  908;  Bear 
River  Orchard  Co.  v.  Hanley,  15  Utah,  514;  Thompson 
on  Corporation  (1  Ed.),  see.  4009  to  4016,  4022,  4079, 
.4080;  Woodstock  Inv.  Co.  v.  Richmond,  129  U.  S.  661. 
(5)  When  one  corporation  owns  a  controlling  interest  in 
another  corporation  and  both  are  under  one  control  and 
the  officers  and  directors  of  both  are  substantially  iden- 
tical, all  transactions  as  between  them  constitute  a  con- 
structive fraud  as  against  the  pgjits  of  creditors  and  as 
to  them  are  void.    They  cannot  sell  property  to  them- 
selves at  a  valuation  fixed  by  themselves.  Famum  L.  & 
T.  Co.  V.  N.  Y.  Ry.  Co.,  150  N.  Y.  430;  Majson  v.  Pewahic 
Min.  Co.,  138  U. 'S.  50;  United  Gold  and  Platinum  Co. 
V.  Smith,  90  N.  Y.  S.'l99;  Montgomery  Traction  Co.  v. 
Harmon,  140  Ala.  505.    (6)  Wlien  one  corporation  acqui- 
res ajl  the  assets  of  another  corporation,  issues  its  stock 
i^  exchange  for  the  stock  of  the  old  company,  and  the 
oM  company  ceases  to  be  a  going  concern  and  the  new 
^<>nipany  continues  the  business,  the  new  company  re- 
^ives  the  assets  of  the  old  company  burdened  hv  its  li- 
ahilities.    Such  arrangement  has  the  effect  of  distribut- 
ing assets  of  the  old  company  among  its  stockholders  to 
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the  exclusion  of  creditors.  This  cannot  be  done.  The 
new  company  will  by  operation  of  law  be  held  to  have 
assumed  and  agreed  to  pay  the  debts  of  its  vendor,  in- 
cluding a  judgment  subsequently  recovered  against  it 
in  an  action  for  negligence  which  was  pending  at  the 
time  of  the  transfer.  Berthold  &  Jennings  v.  Holliday- 
Klotz  Lumber  Co.,  91  Mo.  App.  233;  Camden  Interstate 
Ky.  Co.  V.  Lee,  84  S.  W.  332;  Grenell  v.  Gas  Co.,  112 
Mich.  70;  U.  S.  Capsule  Co.  v.  Isaacs,  55  N.  E.  836; 
Wilson  V.  AeoUan  Co.,  72  N.  Y.  S.  150,  64  App.  Div.  337, 
170  N.  Y.  618;  Indianapolis  R.  R.  Co.  v.  Jones,  29  Ind. 
465;  Thompson  v.  Abbott,  61  Mo.  176;  Railroad  v.  Ash- 
ling, 160  HI.  373;  Dodson  v.  Railroad,  77  Md.  489;  10 
Cyc.  S'03-306;  Thompson  on  Corporations  (1.  Ed.),  sees. 
405,  8231,  8240-41;  Cook  on  Corporations  (7  Ed.),  sec. 
897;  Eaus'  Admr.  v.  Bank,  79  Mo.  182;  Suddath  v.  Gall- 
agher, 126  Mo.  393.  (7)  And  in  such  case  the  new  com- 
pany holds  the  property  received  from  the  absorbed 
company  with  notice  of  any  trust  attaching  to  it  in  favor 
of  creditors  and  cannot  claim  the  rights  of  a  bona-fide 
purchaser  without  notice.  The  Key  City,  14  Wall  (81 
U.  S.)  661.  (8)  Defendant's  admission  of  knowledge  of 
the  financial  conditions  of  the  Transit  Company  renders 
it  liable  to  creditors  for  all  assets  it  acquired  without 
conj^ideration  on  without  an  adequate  consideration.  Un- 
der the  circumstances  in  this  case  such  conve^-ance  is 
absolutely  void.  Sloan  v.  Torry,  78  Mo.  623;  Kurtz  v. 
Troll,  175  Mo.  506;  20  Cyc.  pp.  508  to  510.  And  a  con- 
veyance of  all  of  one's  property  while  a  suit  is  pending 
against  him  is  a  badg^  of  fraud.  That  the  action  is 
in  tort  makes  no  difference.  McCollum  v.  Crain,  101 
Mo.  App.  522.  (9)  The  proof  shows  the  identity  of  direc- 
tors of  Transit  Company  and  United  Railways  Company, 
the  control  of  both  companies  by  Brown  Brothers  &  Co., 
tlie  receipt  by  both  the  directors  and  stockholders  of  the 
Transit  Company  of  two  shares  of  the  United  Railways 
Company  for  each  of  theip  five  shares  of  the  Transit 
Company  stock,  and  a  contract  by  Brown  Bros.  &  Co. 
Syndicate  with  the  other  two  companies  in  which  Brown 
Bros.  &  Co.  Syndicate  were  the  simple  conduit  to  transfer 
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the  United  Railways  stock,  to  the  Transit  stockholders, 
and  the  Transit  stockholder's  stock  to  the  treasury  of  the 
United  Railways  Company,  and  the  participation  of 
Brown  Bros.  &  Co.,  the  directors  of  the  two  companies, 
and  substantially  all  the  stockholders  of  the  Transit 
Company  in  both  the  purchase  and  sale  of  the  Transit 
Company's  property,  every  step  being  actually  and  con- 
structively fraudulent  as  to  creditors.  Jones  v.  Williams, 
139  Mo.  1 ;  Noyes  on  Intercorporate  Relations,  sec.  123, 
iW)te,  p.  241 ;  Hospes  v.  Northwestern  Mfg.  Co.,  48  Minn. 
174;  United  Gold  &  Platinum, Co.  v.  Smith,  90  N.  Y.  S. 
199;  Montgomery  Traction  Co.  v,  Harmon,  140  Ala. 
505;  Camden  Interstate  Ry.  Co.  v.  Lee,  84  S.  W.  332; 
Railroad  Co.  v.  Howard,  74  U.  S.  (7  Wall.)  392;  Union 
Natl.  Bank  v.  Douglass,  1  McCrary's  Rep.- 86;  Gwynn  v. 
Butler,  17  Colo.  114;  Bosher  v.  Worrill,  57  Ga.  235;  Sny- 
der v.  Free,  114  Mo.  360;  Cook  on  Corporations  (5  Ed.), 
sec.  671,. note  1,  p.  1566;  Vance  v.  McNabb  Co.,  92  Tenn., 
47;  Chattanooga  Railroad  v.  Evans,  66  Fed.  809;  Fort 
Payne  Bank  v.  Alabama  Sanitarium,  103  Ala.  358;  Mont- 
gomery Web.  Co.  V.  Diewelt,  138  Pa.  St.  585;  Couse  v. 
Columbia  Co.,  38  Atl.  297;  Singer  v.  Hutchinson,  183  111. 
606;  Vick^burj?  Co.  v.  Citizens'  Tel.  Co.,  79  Miss.  341; 
San  Francisco  Railroad  v.  Bee,  48  Cal.  398;  Wilson  v. 
Aeolian  Co.,  64  N.  Y.  App.  Div.  337;  Metcalf  v.  Arnold, 
no  Ala.  180;  Buell  v.  Rope,  6  N.  Y.  App.  IMv.  113;  Twin 
tock  Oil  Co.  V.  Marbury,  91  U.  S.  587 ;  Sawyer  v.  Hoag, 
J7  Wall.  610;  Louisville  Trust  Co.  v.  I^uisville  Ry.  Co., 
174  U.  S.  674;  Gratz  v.  Reed,  4  B.  Mon.  (Ky.)  195; 
Hnrd  V.  New-  York  Laundry  Co.,  167  N.  Y.  94;  GiUett  v. 
Bate,  86  N.  Y.  93;  20  Cyc.  449,  note  19;  Benne  v. 
Schnecko,  100  Mo.  230;    Seger  v.  Thomas,  107  Mo.  635. 

CRAMER,  Special  Judge. — Plaintiff  brings  this  suit 

^^  equity  against  the  United  Railways  'Company  of  St. 

Louis  and  the  Transit  Company  of  St.  Louis  as  assignee 

^f  certain  judgments  for  personal  injuries  recovered  by 

^^rions  parties  against  the  Transit  Company  while  it 
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was  operating  the  street  car  lines  in  the  City  of  St.  Louis 
under  a  lease  from  the  United  Eailways  Company. 

The  ground  on  which  he  seeks  to  hold  the  United 
Railways  Company  liable  appears  from  the  following 
allegations  of  the  petition: 

**  Plaintiff  further  states  that  on  or  about  the  Slst 
day  of  October,  19(>i,  the  entire  property  and  assets  of 
the  said  St.  Louis  Transit  Company^  including  all  the 
improvements  and  betterments  made  by  it,  were  trans- 
ferred to  the  said  United  Railways  Company  of  St.  Louis, 
which  immediately  assumed  control  and  is  now  in  .posses- 
sion, thereof,  both  said  companies  being  at  the  time  of  said 
transfer  under  one  and  the  same  management. 

**And  plaintiff  further  states  that  the  object  and 
purpose  of  said  United  Railways  Company  of  St.  Louis 
was  to  absorb  said  St.  Louis  Transit  Company,  by  ac- 
quiring its  assets  and  succeeding  to  its  business,  and  to 
hinder,  delay  and  defraud  the  creditors  of  the  St.  Louis 
Transit  Company,  and  pursuant  to  that  purpose,  said 
St.  Louis  Transit  Company  was  merged  in  the  defendant 
Ignited  Railways  Company  of  St.  Louis ;  that  on  or  about 
the  Slst  day  of  October,  1904,  the  defendant  United  Rail- 
Ways  Company  of  St.  Louis  did  receive,  absorb  and 
take  over,  without  paying  any  fair  and  just  consideration 
therefor,  all  the  assets  and  property  of  said  St.  Louis 
Transit  Company,  including  its  business  and  good  will, 
and 'said  aforesaid  leasehold,  and  also  the  sum  of  $614,- 
015.25  in  cash,  and  thereafter  carried  on  and  is  now 
carrying  on  and  operating  said  street  car  system  and  the 
business  as  successor  to  the  St.  Louis  Transit  Company, 
and  plaintiff  is  informed  and  upon  information  and  be- 
lief states  that  upon  receiving  said  assets  and  in  con- 
sideration thereof,  the  said  defendant  United  Railways 
Company  of  St.  Tjouis,  assumed  and  agreed  and  became 
liable  to  pay  all  liabilities  of  the  said  St.  Louis  Transit 
Company;  and  })laintiff  is  advised  that  in  the  absence  of 
any  agreement,  defendant  will,  by  oi>eration  of  law,  upon 
the  facts  aforesaid,  be  held  to  have  assumed  all  such 
liabilities. 
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"Plaintiff  is  furthermore  advised  that  the  assets 
and  property  of  said  St.  Lonis  Transit  Company  were, 
at  the  time  they  passed  into  the  hands  of  defendant 
aforesaid,  a  trust  fund,  for  the  payment  of  all  debts  and 
liabilities  of  the  St.  Louis  Transit  Company,  and  when 
received  and  taken  by  defendant,  were  charged  with  such  • 
liability.  And  plaintiff  says  that  defendant  has  appro- 
priated to  its  own  use  the  said  assets  and  property  of 
the  value  aforesaid,  to-wit,  $614,015.25  in  cash,  and  a 
great  amount  of  property  and  assets  heretofore  men- 
tioned, the  exact  value  of  which  plaintiff  is  unable  to 
state,  but  not  less  than,  to-wit,  $20,000,000  in  value. 

''And  plaintiff  further  states  that  the  said  transfer 
of  the  said  assets  of  said  St.  Louis  Transit  Company  was  . 
fraudulent  and  was  conceived  and  v^rried  out  vAih 
intent  to  dispose  of  all  the  assets  of  the  St.  Louis  Transit 
Company  to  the  use  and  benefit  of  the  said  United  Rail- 
ways Company  and  the  stockholders  of  St.  Louis  Transit 
r'ompany  and  parties  unknown  to  complainant  conspiring 
with  them  in  order  to  hinder,  delay,  defeat  and  defraud 
tho  creditors  of  said  St.  Louis  Transit  Company,  and  in^ 
♦^fderto  assist  the  St.  Louis  Transit  Company,  its  officers 
and  stockholders  in  concealing  the  assets  of  said  St. 
T^uis  Transit  Company,  and  to  hinder,  delay,  defeat  and 
defraud  the  creditors  of  said  St.  Louis  Transit  Company, 
and  in  order  to  procure  the  votes  of  the  stockholders  of 
said  St.  Louis  Transit  Company  to  ratify  an  agreement 
to  surrender  the  aforesaid  leasehold  to  it,  and  to  trans- 
fer a  ^reat  part  of  the  assets  of  said  St.  Louis  Transit 
Comrany  to  said  United  Railways  Company  and  with 
intent  to  hinder  delay,  defeat  and  defraud  the  creditors 
^f  said  St.  Louis  Transit  Company,  said  United  Railways 
Company  on  or  about  the  month  of  October,  1904,  trans- 
ferred to  stockholders  of  the  said  St.  Louis  Transit  Com- 
pany, its  own  stock  of  the  market  value  of  to-wit, 
$l»605,00O  And  thereby  joined  in  putting  that  amount  of 
assets  which  should  have  gone  into  the  treasury  of  said 
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St.  Louis  Transit  Company,  out  of  the  reach  of  creditors 
of  said  St.  Louis  Transit  Company,  and  where  executions 
could  not  be  levied  upon  the  same,  and  thereby  hindered, 
delayed,  defeated  and  defrauded  the  creditors  of  said 
St.  Louis  Transit  Company,  whereby  by  reason  of  its 
participation  in  said  fraudulent  proceedings  the  said 
United  Railways  Company  failed  to  get  any  valid  title 
to  the  said  assets  of  said  St.  Louis  Transit  Companj^ 
received  by  it  from  said  company,  and  became  liable  to 
the  creditors  of  said  St.  Louis  Transit  Company,  for  the 
full  amount  of  the  same  which  have  been  received,  held 
and  used  by  it. " 

On  the  10th  day  of  March,  1898,  the  Central  Traction 
Company  of  St.  Louis  was  incorporated  with  a  capital 
stock  of  $100,000,which  was  subsequently  increased  to 
$40,000,000,  and  on  July  10,  1899,  its  name  was  changed 
from  ** Central  Traction  Company"  to  United  Railways 
Company  of  St.  Louis." 

The  St.  Louis  Transit  Company  was  incorporated 
on  March  2,  1899,  with  a  capital  stock  of  $3000,  later  in- 
creased to  $20,000,000. 

Each  of  these  companies  had  a  board  of  directors  of 
eleven  members,  consisting,  with  one  or  two  exceptions, 
of  the  same  persons,  and  the  officers  of  both  were  the 
same.  Murray  Carleton  became  president  of  the  United 
Railways  Company  in  1899,  and  of  the  Transit  Company 
in  April,  1901,  and  continued  as  such  until  March,  1905. 
According  to  his  evidence  **the  controlling  interest  in 
these  two  companies  was  vested  in  the  men  that  repre- 
sented them  in  an  official  way." 

Prior  to  the  30th  day  of  September,  1899,  the  United 
Railways  Comixiny  had  acquired  control  of  all  of  the 
street  car  lines  in' the  City  of  St.  Louis,  excepting  one; 
comprising  about  two  hundred  and  ninety-three  miles  of 
track.  The  Transit  Company  had  no  property.  On  the 
30th  day  of  September,  1899,  the  following  ^contract  of 
lease  was  entered  into  between  the  two  companies : 
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CONTRACT  OF  LEASE  BETWEEN  UNITED 

RAILWAYS  OF  ST.  LOUIS  AND  ST. 

LOUIS  TRANSIT  COMPANY. 

"This  Agreement*  made  and  entered  into  between  the  United  Rail- 
way Company  of  St.  Louis,  hereinafter  called  'United  Railways,'  a  cor- 
poration duly  organized  and  existing  under  the  laws  of  the  State  of 
Missouri,  party  of  the  first  part,  and  the  St.  Louis  Transit  Company, 
hereinafter  called  'Transit  Company,*  also  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Missouri,  party  of  the 
second  part,  witnesseth  that 

'Whereas,  'United  Railways*  is  the  owner  of  several  lines  of 
railway  in  the  city  and  county  of  St.  Louis,  in  the  State  of 'Missouri, 
and  of  certain  bonds  apd  stocks  more  speciflcally  described  in  a  certain 
<?eed  of  trust  to  the  St.  Louis  Trust  Company  bearing  date  September 
20,  A.  D.,  1899,  and  is  wjj^ling  to  lease  all  of  its  said  lines  of  railway  ly- 
ing and  being  situate  in  the  city  and  county  of  St.  Louis,  including  all 
the  property  and  franchises  appurtenant  thereto,  together  with  all  in- 
come to  be  derived  from  said  bonds  and  stocks,  to  'Transit  Company' 
for  the  period  beginning  on  the  first  day  of  October,  A.  D.  1899,  and 
ending  on  the  first  day  of  April,  A.  D.,  1939.  upon  the  terms  and  con- 
ditions hereinafter  stated;  and 

"Whereas,  'Transit  Company'  is  desirous  of  acquiring  the  said  lines 
of  railway  including  all  the  property  and  franchises  appurtenant  there- 
to, together  with  any  and  all  Income  derived  from  the  ownership  of 
the  bonds  and  stocks  now  owned  by  'United  Railways,*  or  which  it  may 
hereafter  acquire  during  the  term  of  this  lease. 

"Now,  therefore,  this  Agreement  Witnesseth,  That  'United  Rail- 
ways,* for  and  in  consideration  of  the  covenants  and  agreements  here- 
inafter contained  on  the  part  of  'Transit  Company'  to  be  by  it  made, 
kept  and  performed,  has  granted,  demised  and  leased,  and  by  these 
presents  does  grant,  demise  and  lease,  unto  'Transit  Company'  all  of 
the  railways  now  constructed,  owned  or  operated  by  it,  or  which  may 
be  hereafter  constructed,  owned  or  operated  by  it,  and  all  its  right, 
title  and  estate  in  and  to  all  its  property,  real,  personal  and  mixed, 
now  held  by  it,  as  owner  or  otherwise,  with  all  franchises  of  every 
sort  and  kind,  to  it  now  belonging,  or  which  it  may  hereafter  acquire, 
as  fully  as  it  now  holds,  or  owns,  or  may  acquire  the  same,  together 
with  all  income  derived  from  any  bonds  or  stocks  now  owned  by  'United 
Railways,*  or  which  may  be  hereafter  acquired  by  It,  provided  at^ays, 
however,  that  nothing  herein  contained  shall  operate  to  grant  or  de- 
mise, or  be  construed  to  include,  the  franchise  to  be  a  corporation 
heretofore  granted  to  the  said  party  of  the  first  part,  or  any  other 
right,  privilege  or  franchise,  which  is,  or  may  be,  necessary  to  preserve 
the  corporate  existence  or  organization  of  the  party  of  the  first  pari 
under  its  charter,  and  all  the  rights,  privileges  and  franchises  last 
aforesaid  are  hereby  expressly  reserved  and  excepted  from  these 
presents. 
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"To  Have  and  to  Hold  the  said  demised  property,  real,  personal 
and  mixed,  with  the  franchises  unto  'Transit  Company/  its  successors 
and  assigns,  for  the  full  term  from  the  first  day  of  October,  A.  D.,  1899, 
until  the  first  day  of  April,  A.  D.,  1939. 

"On  consideration  of  the  premises,  'United  Railways'  covenants 
and  agrees  that  'Transit  Company,'  its  successors  and  assigrns,  shall, 
at  all  times  during  the  term  aforesaid,  have  full  and  exclusive  power, 
right  and  authority  to  use,  manage  and  operate  said  railways  of  'United 
Railways'  and  shall  have  the  right  to  fix  the  tolls  thereon,  but  not  at 
a  higher  rate  than  'United  Railways'  is  authorized  so  to  do;  and, 
further,  that  'Transit  Company'  shall  have  the  full,  free  and  exclusive 
right  to  charge  and  collect  all  of  the  tolls  to  accrue  from  the  railways 
of  the  'United  Railways'  during  the  said  term  and  appropriate  the 
same  to  its  own  use,  and  shall  have,  use  and  exercise  all  the  rights^ 
powers  and  authorities  aforesaid,  and  air  other  lawful  powers  and 
privileges  which  can  be  lawfully  exercised  and  enjoyed  on  or  about 
the  said  demised  railways,  properties,  franchises  and  premises, 
as  exclusively,  fully,  amply  and  entirely  as  the  same  might  or  could 
have  been  used  by  'United  Railways'  had  this  lease  and  contract  not 
been  made. 

"And  in  consideration  of  the  premises  'Transit  Company'  has 
agreed,  and  does  by  these  presents  agree,  to  and  with  'United  Rail- 
ways' as  follows,  to-wit: 

"1.  That  is,  'Transit  Company,'  shall  and  will  during  the  con- 
tinuance of  this  lease,  at  its  own  proper  cost,  and  expense,  and  with- 
out deduction  from  the  rent  herein  provided  to  be  paid,  maintain, 
operate,  work,  use  and  run,  and  keep  in  public  use  the  said  demised 
railways  in  the  same  manner  as  'United  Railways,'  as  the  owner  or 
lessor  thereof,  is  now,  or  at  any  time  hereafter,  may  be  required  to  do. 
And  'Transit  Company'  shall  and  will,  at  its  own  proper  cost  and  ex- 
pense and  without  deduction  from  the  rent  herein  provided  to  be  paid, 
at  all  times,  during  the  continuance  of  this  lease,  maintain,  operate 
and  keep  the  railways,  property  and  premises  hereby  demised,  and 
every  part  of  the  same,  in  good  repair,  working  order  and  condition, 
and  supplied  with  rolling  stock  and  equipment,  so  that  the  business 
of  said  demised  railways  shall  be  increased  and  developed.  And  Trans- 
it Company'  hereby  agrees  and  promises  to  and  with  'Railway  Com- 
pany,' that  it,  'Transit  Company,'  shall  and  will,  at  its  own  proper  cost 
and  expense,  and  without  deduction  from  the  rent  aforesaid,  from  time 
to  time,  during  the  term  aforesaid  do,  or  cause  to  be  done,  to  and  upon 
the  said  demised  railways,  and  premises,  any  and  all  repairs  and  re- 
placements and  any  and  all  additions  thereon,  and  improvements  which 
may  be  reasonably  required  for  the  purposes  aforesaid,  and  provide 
thereon  such  new  and  additional  rolling  stock,  equipments  and  other 
appliances  as  shall  and  may  be  reasonably  required  for  the  purposes 
aforesaid;  and  'Transit  Company'  shall  and  will  use  all  reasonable 
efforts  to  maintain,  develop  and  increase  all  the  business  of  the  rail- 
ways hereby  demised. 
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"Transit  Company*  shall  and  will  keep  a  complete  and  accurate 
record  of  all  additions,  acquisitions,  hetterments  and  improvements 
made  by  it  upon  said  demised  premises  and  property  and  the  amounts 
of  money  expended  therefor  and  shall,  from  time  to  time,  file  the  same 
with  lUiilways  Company/  and,  thereupon,  when  requested  by  resolution 
of  the  board  of  directors  of  'Transit  Company,*  Tlailways  Company* 
will  deliver  to  'Transit  Company,'  or  its  order,  any  of  its  unissued  first 
general  mortgage  bonds  at  par  in  payment  for  the  money  so  expended, 
which  it  would  be  authorized  to  use  for  the  s^me  purpose  under  the 
terms  and  conditions  of  the  mortgage  securing  said  bonds;  or  in  pay- 
ment for  said  sums  of  money  so  expended  by  'Transit  Company,'  'RaiL 
ways  Company'  will  deliver  at  par,  when  requested,  as  aforesaid,  to 
'Transit  Company'  any  of  its  unissued  preferred  or  common  stock. 

"And  'Transit  Company'  will  indemnify,  save  and  keep  harmless 
daring  the  continuance  of  this  lease,  'United  Railways'  from  all  costs, 
charges  and  expenses  arising  from  the  management  and  operation  of 
said  railways,  and  all  matters  incident  thereto. 

"2.  That  'Transit  Company*  shall  pay  to  'Railways'  a  net  annual 
rental  of  five  dollars  per  share  upon  all  the  preferred  stock  of  'Rail- 
ways Company'  now  outstanding  or  which  may  hereafter  be  issued 
by  'Railways  Company'  with  the  consent  of  'Transit  Company.*  Said 
rental  shall  be  payable  quarterly  on  the  10th  days  of  January,  April, 
July  and  October  during  each  and  every  year  thereafter  for  the  full 
period  of  this  lease,  provided,  however,  that  the  first  quarterly  payment 
shall  be  made  on  the  10th  day  of  April,  1900.  Payments  of  the  rental 
herein  provided  for  shall  be  made  at  the  office  of  the  'Transit  Company* 
lii^the  City  of  St.  Louis,  or  at  the  agency  of  the  'Transit  Company*  in 
the  City  of  New  York,  either  or  both,  as  'Transit  Company'  shall,  from 
time  to  time  determine. 

"3.  That  in  addition  to  the  rental  provided  to  be  paid  by  'Transit 
Company'  in  paragraph  two  of  this  lease,  'Transit  Company'  shall  pay 
to  the  'United  Railways'  the  further  sum  of  one  thousand  dollars  per 
annum,  for  the  purpose  of  defraying  the  expense  of  maintaining  the 
corporate  existence  of  the  railway  and  traction  companies  connected 
with,  or  interested  in,  the  properties  and  franchises  herein  mentioned, 
which  sums  shall  be  paid  semi-annually  in  equal  installments  at  the 
times  and  at  the  place  or  places  hereinabove  provided  for  the  payment 
of  the  rental. 

"4.  That  in  addition  to  the  amounts  hereinbefore  provided  to  be 
paid  by  'Transit  Company*  to  'United  Railways'  in  paragraphs  two  and 
three  hereof,  'Transit  Company*  hereby  assumes  and  a^ees  to  pay  all 
of  the  floating  debts  of  'United  Railways'  when  and  wherever  the  same 
iD&y  become  due  and  payable. 

"5.  That  'Transit  Company'  shall  and  will  also,  during  the  contin- 
uance of  this  lease,  pay  all  taxes  and  assessments  and  water  rents 
which  may  be  assessed  upon  the  real  estate,  personal  property,  fran- 
chises, capital  stock,  business  rental,  income,  dividends  and  indebted- 
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ness  of  'United  Railways,'  or  any  of  the  lines  of  railway  or  property 
leased  or  operated  by  it. 

"6.  That  'Transit  Company'  shall  and  will  also  pay  the  interest 
accrued  and  to  accrue,  as  the  same  becomes  respectively  due  and  pay- 
able, on  all  the  bonds  heretofore  issued,  and  now  outstanding,  by 
'Railways  Company,'  or  any  of  the  subordinate  companies  whose  pro- 
perty and  franchises  'Railway  Company'  has  acquired,  said  bonds  being 
as  follows:  .... 

"7.  That  'Transit.  Company'  shall  and  will,  at  all  times,  keep 
the  property  of  the  'Railways  Company'  insured  against  loss  by  flte, 
paying  the  premiums  therefor  from  its  own  funds,  and  will,  at  the 
expiration  of  this  lease  and  contract,  yield  and  deliver  up  the  hereby 
demised  railways  and  properties  and  their  appurtances,  in  the  same 
good  order  and  repair  as  the  same  are  now  in,  or  may  be  put  in  during 
the  hereby  demised  term  (reasonable  wear  and  tear  excepted),  ex- 
cepting any  property  sold  in  accordance  with  this  agreement  and  con- 
tract. 

"8.  That  'Transit  Company*  shall  and  will  during  the  continuance 
of  this  lease  apply  all  net  surplus  earned  by  it  over  and  above  the  six 
per  cent  annual  dividend  upon  the  $20,000,000  of  capital  stock,  which 
'Transit  Company'  is  now  authorized  to  issue,  or  so  much  thereof  as 
may  from  time  to  time  be  outstanding,  to  the  betterment,  improve- 
ment, or  extension  of  the  property  or  railway  lines  now  owned  or  which 
may  hereafter  be  acquired,  by  'Railways  Company,'  or  to  the  redemp- 
tion, payment  or  retirement  of  the  mortgage  indebtedness  of  'Rail- 
ways Company'  or  of  its  subordinate  companies.  In  case  'Transit  Com- 
pany* shall  purchase  out  of  said  surplus  eartiings  any  of  the  under- 
lying bonds  issued  by  any  of  the  subordinate  companies,  whose  property, 
franchises  or  stock  has  been  acquired  by  'Railways  Company.'  'Transit 
Company'  shall  have  the  same  right  to  use  the  First  General  Mortgage 
four  per  cent  bonds,  which  'Railways  Company,'  under  its  mortgage, 
is  authorized  to  receive  in  exchange  for  said  underlying  bonds  of  said 
subordinate  companies,  in  the  same  manner  and  to  the  same  extent 
as  'Railways  Company'  would  have  the  right  under  said  mortgage  to 
use  the  same,  and  'Railways  Company'  shall  and  will  do  all  things 
requisite  or  necessary  on  its  part  to  be  done  to  carry  this  provision  into 
full  force  and  effect. 

"9.  That  'Transit  Company'  shall  and  will  apply  all  moneys  re- 
ceived  by  it  from  'Railways  Company'  at  the  time  that  this  lease  goes 
into  effect,  save  and  except  what  may  be  necessary  to  meet  current 
liabilities,  including  interest  accrued  upon  all  mortgage  indebtedness, 
to  the  improvement  of  the  premises  hereby  demised,  and  shall  make 
like  disposition  of  all  moneys  that  'Transit  Company'  may  subsequently 
receive  from  'Railways  Company'  through  the  sale  of  property  that 
may  become  useless  in  the  conduct  of  the  business  of  'Railways  Com- 
pany;* and  'Railways  Company'  shall  and  will  turn  over  to  'Transit 
Company'  all  moneys  of  every  character  in  its  possession,  or  to  which 
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it  may  be  entitled,  at  the  time  that  this  Indenture  goes  into  effect,  and 
all  other  moneys  that  it  may  subsequently  become  possessed  of  from  any 
source  whatever  during  the  term  of  this  lease. 

"10.  That  it  is  the  purpose  and  understanding  of  the  parties 
hereto  that  these  presents  shall  go  into  effect  immediately  upon  their 
execution  and  delivery,  and  all  the  rights  and  liabilities  of  the  parties 
hereto,  as  herein  assumed,  covenanted  for  and  agreed  to,  shall,  upon 
due  execution  and  delivery  hereof,  become  fixed  and  ascertained,  'United 
Railways'  turning  over  all  assets  of  every  character  to  'Transit  Com- 
pany,' and  'Transit  Company'  assuming  all  liabilities  of  every  character 
of  'United  Railways.' 

"11.  That  'United  Railways',  shall  and  will,  during  the  term  of 
this  contract,  maintain  its  corporate  existence  and  organization,  and 
at  all  times,  from  time  to  time,  during  the  said  term  and,  when  request- 
ed by  'Transit  XJompany,'  its  successors  or  assigns,  shall  and  will  put 
in  force  and  exercise  each  and  every  right,  and  do  each  and  every 
corporate  act,  which  it  may  now,  or  at  any  time  hereafter,  lawfully 
put  in  force,  or  exercise,  to  enable  'Transit  Company'  to  enjoy  and 
avail  itself  of  every  right,  franchise  and  privilege  in  respect  to  the  use,' 
management,  renewal,  extension  or  improvement  of  the  premises  here- 
in described,  or  intended  so  to  be,  or  the  business  to  be  carried  on, 
'Transit  Company'  agreeing  to  indemnify  and  save  harmless  'United 
Railways'  against  all  expense,  loss,  damage  or  liability  for  such  ex- 
ercise of  corporate  power  or  performance  of  corporate  acts  when  ex- 
ercised or  done  at  the  request  of  'Transit  Company.' 

"12.  That  in  case  'Transit  Company,'  its  successors  or  assigns, 
shall,  at  any  time  or  times  hereafter,  during  the  continuance  of  this 
lease  fail,  or  omit  to  pay,  as  the  same  becomes  due  and  payable,  the 
interest  due  upon  any  of  the  bonded  indebtedness  recited  in  section 
six  of  this  lease,  or  in  case  'Transit  Company,'  its  successors  or  assigns, 
shall  fail  or  omit  to  pay  the  floating  indebtedness  hereinbefore  men- 
tioned and  provided  to  be  paid  by  'Transit  Company,'  Its  successors 
or  assigns,  or  any  part  thereof,  when  the  same  shall  become  due  and 
payable,  as  hereinbefore  specified,  then  immediately  upon  the  happen- 
ing of  such  event,  it  shall  be  lawful  for  'United  Railways,'  at  its  option, 
to  treat  this  lease  as  forfeited;  or  in  case  'Transit  Company,'  its 
successors  or  assigns,  shall  fail  or  omit  to  keep  and  perform  the  cove- 
nants and  agreements  herein  contained,  or  any  of  them,  and  shall 
continue  in  default  in  respect  to  the  performance  of  such  covenants 
or  agreements  for  the  period  of  sixty  days,  then  and  in  either  and 
every  such  case  it  shall  be  lawful  for  'United  Railways,'  its  successors 
or  assigns,  to  treat  this  lease  as  forfeited;  and  in  case  'United  Rail- 
ways' shall,  for  any  such  cause,  decide  to  treat  the  lease  as  forfeited, 
it  shall  be  lawful  for  'United  Railways,'  Us  successors  or  assigns, 
at  its  own  option,  to  enter  at  once  upon  the  railways  and  premises 
hereinbefore  demised,  and  along  and  upon  every  part  thereof,  and  re- 
n»ove  all  persons  therefrom,  and  from  thenceforth  the  said  demised 
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railways  and  premises,  with  the  equipments  and  appurtenances  there- 
of, to  haTe,  hold,  possess  and  enjoy  as  of  the  first  or  former  estate  of 
'United  Railways'  in  the  said  demised  premises,  and  upon  such  entry 
for  non-payment  of  the  interest  oh  the  bonded  indebtedness  as  above 
provided,  or  for  non-payment  of  the  floating  indebtedness  as  herein 
provided,  for  non-payment  of  rent,  or  breach,  or  non-performance  of 
any  covenant  or  agreement  therein  contained  to  be  by  'Transit  Com- 
pany,' its  successors  or  assigns,  observed  or  performed,  all  the  estate, 
right,  title,  interest,  property,  possession,  claim  and  demand  what- 
soever of  'Transit  Company'  its  successors  or  assigns,  in  or.  to  the 
addition  and  improvements  above  mentioned,  and  in  or  to  the  same 
demised  railways  and  premises,  or  either,  or  any  part  of  them,  as  well 
as  all  the  right,  title  and  interest  of  "Transit  Company,'  its  successors 
or  assigns,  in,  under  or  by  virtue  of  this  lease,  shall  wholly  and  absolute- 
ly cease,  terminate  and  become  void,  anything  hereinbefore  contained 
to  the  contrary  in  anywise  notwithstanding. 

"And  in  case  of  the  re-entry  aforesaid,  the  floating  indebtedness, 
interest  and  rent  provided  herein  to  be  paid,  shall,  up  to  and  until 
the  date  of  re-entry  be  deemed  and  taken  as  due  and  payable,  and  the 
same  shall  be  paid  by  'Transit  Company,'  its  successors  and  assigns. 
And  it  is  further  declared  and  agreed  that  such  re-entry  shall  not 
waive  or  prejudice  any  claim  op  right  of  'Railways  Company,'  its 
successors  or  assigns,  for  damages  against  'Transit  Company,'  its 
successors  and  assigns,  on  account  of  such  non-performance  or  breach 
of  any  of  the  terms  of  this  lease;  and  all  such  claims  and  rights  are 
hereby  expressly  preserved  to  the  said  'Railway  Company,'  its  succes- 
sors or  assigns. 

"13.  That  all  cars,  machinery,  tools,  appliances,  etc.,  generally 
called  personal  property,  of  every  sort  and  kind,  belonging  to  'United 
Railways,'  or  held  by  it  as  lessee,  shal\,  when  this  lease  goes  into 
effect,  be  delivered  to  'Transit  Company:'  The  same  shall  be  valued 
by  mutual  agreement,  and',  in  case  said  parties  cannot  agree  as  to  the 
value,  then  by  appraisers  to  be  appointed  in  the  manner  hereinafter 
provided.  In  case  of  the  termination  of  this  lease  and  contract  for  any 
cause,  'Transit  Company'  shall  return  the  said  property  as  inventoried 
and  appraised  in  as  good  order  and  condition  as  when  received,  or 
the  equivalent  thereof,  or  pay  the  amount  of  such  valuation  to  'United 
Railways,'  with  interest  from  the  date  of  the  termination  of  this  lease. 

"14.  Upon  the  termination  of  this  lease,  for  any  cause,  arising 
from  breach  of  covenant  by  'Transit  Confpany,'  all  such  property 
necessary  to  the  operation  of  the  lines  of  'United  Railways,'  as 
enumerated  in  Section  13  of  this  agreement,  and  all  betterments  to  the 
property  that  may  be  made  by  'Transit  Company,'  by  which  is  meant 
all  cars,  tools,  tracks,  rails,  roadbeds,  wires,  poles,  motors  and  ap- 
pliances that  may  by  'Transit  Company'  be  put  upon  the  lines  and 
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property  of  'United  Railways/  and  necessary  to  the  operation  of  the 
said  road,  shall  become  the  property  of  'United  Railways.' 

'15.  That  'Transit  Company'  shall»  at  all  times,  keep  at  its  office 
in  the  City  of  St  Louis  full,  true  and  Just  accounts  of  any  and  all 
moneys  received  and  business  done  upon  the  said  demised  railways, 
and  of  all  moneys  paid,  laid  out  and  expended,  and  liabilities  incurred, 
in  connection  wilh  the  same.  The  accounts  to  be  kept  by  'Transit 
Company,'  as  above  provided,  and  any  and  all  accounts  which  shall, 
and  may  be  kept,  in  relation  to  the  said  demised  railways,  or  the 
bosiness  of  the  same,  shall,  at  all  reasonable  hours  and  times  during 
the  continuation  of  this  lease,  be  open  to  the  inspection  and  exami- 
nation of  the  President  of  'United  Railways,'  and  such  other  person  or 
persons  as  'United  Railways'  shall,  from  time  to  time,  by  resolution 
of  its  board  of  directors,  appoint  to  examine  the  same. 

"16.  That  all  differences  which  may  arise  between  the  parties, 
hereto,  at  any  time  hereafter,  as  to  the  construction  of  this  agreement, 
or  as  to  the  due  performance  of  any  covenant  herein  contained,  or  as 
to  the  value  of  any  property  to  be  allowed  by  either  to  the  other,  shall 
be  conclusively  settled  by  the  decision  of  three  arbitrators,  or  by  a 
majority  of  them  in  case  of  disagreement;  such  arbitrators  to  be  chosen 
in  the  manner  following,  to-wit: 

"  'Railways  Compansr*  shall  select  one  of  the  arbitrators  and  'Tran- 
sit Company'  shall  select  one,  and  the  two  thus  chosen  shall  select  a 
third.  In  case  either  party  shall  fail  to  select  an  arbitrator  for  the 
period  of  ten  days,  after  a  request  in  writing  delivered  to  the  president, 
then  the  arbitrator  appointed  by  the  party  not  in  default  shall  select 
an  arbitrator  for  the  defaulting  party,  and  these  two  shall  proceed  as 
herein  provided  in  case  of  the  selection  by  each  party. 

"17.  That  all  the  terms  and  covenants  of  this  lease  and  agree- 
ment shall  bind  the  parties,  their  respective  successors  and  assigns; 
it  being  intended  that  the  benefits  of  all  covenants  shall  accrue  to 
successors  and  assigns,  as  well  as  to  the  original  parties,  and  that 
performance  shall  be  by  successors  and  assigns  as  well  as  by  original 
parties. 

.  "18.  That  'Railways  Company'  covenants  and  agrees  from  time  tu 
time  to  make  any  further  deed  or  indenture  to  carry  out  these  pre- 
^nts  that  'Transit  Company'  may  reasonably  demand. 

"This  contract  and  lease  is  made  and  executed  in  pursuance  of  a 
resolution  of  the  stockholders  of  the  United  Railways  Company  of  St 
Louis,  passed  at  meeting  held  on  the  twentieth  day  of  September,  A. 
^-  1899,  and  of  the  board  of  directors  of  said  company  held  on  the 
twentieth  day  of  September,  A.  D.,  1899;  and  a  resolution  of  the  stock- 
holders of  the  St.  Louis  Transit  Company  passed  at  a  meeting  held  on 
tlie  twenty-flrst  day  of  September,  A.  D.,  1899,  and  of  the  board  of  di- 
rectors of  said  company  held  on  the  twenty-flrst  day  of  September,  A. 
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"In  Witness  Whereof,  The  United  Railways  Company  of  St.  LfOuis, 
party  of  the  first  part,  has  caused  these  presents  to  be  signed  in  its 
name  and  behalf  by  its  president,  and  its.  corporate  seal  to  be  here- 
unto affixed,  attested  by  its  secretary,  and  the  said  St.  Louis  Transit 
Company,  party  of  the  second  part,  has  caused  these  presents  to  be 
signed  in  its  name  and  behalf  by  its  president,  and  its  corporate  seal 
to  be  hereto  affixed,  attested  by  its  secretary,  this  thirtieth  day  of 
September,  A.  D.,  1899. 

"United  Railways  Company  of  St.  Louis. 
"(Seal)  By  EIdwabd  Whitakeb,  President. 

"Attest: 

"James  Adkins,  Secretary. 

St.  Louis  Transit  Company, 
"(Seal)  By  EJdwabd  WHirAKEOB,  President. 

"Attest: 

"Albert  H.  Bauer,  Secretary. 

After  the  execution  of  this  lease  the  United  Rail- 
ways Company  became  inactive  and  did  nothing  more 
than  maintain  its  corporate  existence.  Its  entire  rail- 
road property  was  taken  over  by  the  Transit  Company 
and  operated  under  the  lease  until  midnight  of  October 
31, 1904,  when  the  United  Railways  Company  again  took 
charge  and  the  Transit  Company  disappeared  from  the 
scene.     During  this  period  of  time,  between  June  3d, 

1901,  and  February ,  1904,  the  suits  were  brought  in 

which  the  judgments  sued  on  were  obtained  against 
the  Transit  Companiy. 

When  the  Transit  Company  began  operations  172,613 
shares  of  its  common  stock  were  exclianged  for  a  like 
number  of  shares  of  the  common  stock  of  the  United 
Railways  Company  and  $10  per  share  in  cash,  and  in 
this  manner  it  obtained  a  working  capital  of  about 
$1,900,000. 

At  the  end  of  five  years  of  its  operation  of  the 
street  car  lines,  September  30,  1904,  its  financial  condi- 
tion was  as  follows,  according  to  a  statement  prepared 
by  its  auditor: 

ST.  LOUIS  TRANSIT  COMPANY. 

Balance  Sheet — September  30,  1904 

LIABILITIES. 

CAPITAL  STOCK— 

172,643  shares,  par  value  $100.00    17,264,300.00 
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St.  Louis  Transit  Company  3  year  5  per  cent 
Collateral    Trust    Notes,    5,776    Notes,    par 

value.  11,000    5.776,000.00 

St  Louis  Transit   Company    Refunding   and 
Improvement's  per  cent  Gold  Bonds,  8,000 

Bonds,  par  value,  $1,000.00   8,000,000.00 

CURRENT  LIABILITIES— 

Bill  payable    $818,202.00 

Audited  vouchers    413,323.94 

Unclaimed  wages    9,245.60 

Trust    Fund    Certificates — Employee'    Savings 

Deposits   6,295.00 

Bond  Coupons  due  and  unpaid   340,740.00 

Dividends  accrued  on  Preferred  Capital  stock 

of  the  United  Railways  Company   249,790.00 

Employes'  badge  and  punch  deposits   289.65 

Southern   Railway    Company    First    Mortgage 

Bonds  of  1884,  due  and  unpaid  2.000.00 

Due  to  Individuals  and  companies  schedule  "B"  110.00 

Total  Current  Liabilities    $1,839,996.19 

DEFERRED  LIABILITIES— 

interest  Accrued— Not  Due: 

United  Railways  Company  Funded  Debt $499,644.98 

Collateral  Trust  Notes   120,333.34 

Miscellaneous  interest  accrued    8,139.19 

Rental  of  Track  and  Terminals,  accrued 1,200.00 

^Sanization  expense  of  the  United  Railways 

Company  of  St.  Louis,  accrued   89.90 

Reserve  fund  for  personal  damages,  accrued        5,566.90 

^"^tanding  Tickets: 

^^^     Series    $19,454.66 

^^W     Series    18,147.83     37,602.49 

Total  deferred   liabilities    672,576.80 

PROFiT^g  AND  LOSS— 

^*s,   December  31,  1903    $511,249.99 

^^t   for  Current  year   766,812.86     255.562.87 

Total   liabilities    *  $33,808,435.86 

ASSETS. 

SECURITIES— 

^^^t©d  Railways  Company  of  St.  Louis     First 

Mortgage  Bonds,  2877  bonds,  par  value 

*1'<>00.00    $2,852,158.72 

XJolted  Railways  preferred  stock,  82,273  shares, 
par  value  $100.00    7,832,708.20 
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United  Railways  common  stock,  172,613  shares, 

par  value  $100.00  17,261.300.00 

Louisiana  Purchase  Exposition  Co.  21,000 
sTiares  par  value  $10.00  210,000.00 

Securities  due  from  United  Railways  Company 
of  St.  Louis  at  their  par  value  for  amounts 
expended  for  construction,  betterments  and 
improvements 958,886.16 

St  Louis  Light  Artillery  Armory  Association  . .       2,500.00 

$29,117,553.08 

SUSPENSE  ACCOUNT— 

Losses  sustained  in  sale  of  securities  acquired 
under  the  lease  of  September  20,  1899,  also 
commission  and  expenses  negotiating  loans 
to  raise  funds  to  pay  for  amounts  expended 
for  construction,  betterments  and  improve- 
ments: 

United  Railways  Company  4  per  cent  bonds, 
par  value  $1,000,  2,500  bonds,  net  proceeds, 
$2,225,000.   Loss     275,000.00 

St  Louis  Transit  Company  collateral  trust 
notes,  par  value  $1,000,  5,776  notes,  net  pro- 
ceeds, $5,417,691.79.    Loss 358,308.21 

Commission  on  loan  of  $3,500,000.00  at  2V^  per 
cent  commission   87,500.00 

Compensation  in  connection  with  the  Transit 
Company  refunding  and  improvement  bonds      10,000.00 

Expenses  for  printing  in  connection  with  Trans- 
it Company  refunding  and  improvement 
bonds,  etc 8,880.00 

St.  Louis  Transit  Company  5  per  cent  refund- 
ing   and    improvement    bonds,    par    value 
$1,000,  8,000  bonds,  net  proceeds '  $5,985,000. 
Loss 2,015,000.00 

2,754,688.21 

CONTRA— 

For  loss  on  sale  of  United  Railways  Company 
4  per  cent  bonds  used  for  refunding,  under- 
lying liens  charged  to  United  Railways  Co., 
292  bonds,  par  value,  $1.000,.  net  proceeds 
$259,880.00.      Loss    32.120.00 

$  2,722,568.21 
Carried    forward    $31,840,121.29 
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MATERIALS  AND  SUPPLIES— 

General  supplies  $286,904.91 

Frog  shop  manufacturing  dept 2,596.08 

Oil  manufacturing  dept  1,456.07 

Brass  foundry   6,158.21 

Total   materials   and   supplies    I  296,115.27 

CURRENT  ASSETS— 

Cash '. I  713.435.73 

Cash  on  deposit  to  pay  bond  coupons 355,450.00 

Cash  on  deposit  for  the  redemption  to  People's 
Railway  first  and  second  mortgage  bonds  and 

interest 60.00 

Due  from  individuals  and  companies- 11,505.01 

Bills  collectable  53,093.78 

Bills  receiveable   88,431.73 

Due  from  the  United  States  Government,  1\ 

0.  Dept   , 8,611.12 

City  of  St  Louis   4,407.33 

Interest  accrued  on  securities  owned 28,770.00 

Dividends  accrued  on  securities  owned    102,841.25 

The  Fidelity  A  Casualty  Co.  of  N.  Y 75,000.00 

Fidelity  Trust  Company  of  Louisville,  Ky.,  for 
redemption  of  Southern  Railway  Company, 

first  mortgage  bonds  of  1884 2,075.00 

Conductors'  remittances    32.20 

Total    current   assets    $1,443,713.15 

DEFERRED  ASSETS— 

Special  Jury  deposits  I  75.00 

Insurance  paid  in  advance  38,618.72 

Water  Tbxes  paid  in  advance  7.50 

Indemnity  insurance  paid  in  advance  753.50 

General  expenses  paid  in  advance  3,195.75 

Rent  on  land  and  buildings 444.99 

taxes  paid  in  advance   87,560.95 

Conductors'   and   Motormen's    bonus,   paid    in 

advance ^ 4,211.46 

Boiler  explosion.  Union  Depot  power  station 10,815.73 

World's  Pair  .terminals   82,802.55 

Total  deferred  assets  I     228,486.15 

Total  assets   *. .  $33,808,435.86 

I  hereby  certify  that  the  above  statement  of  assets  and  lia- 
bilities a^ees  with  the  books  of  the  St  Louis  Transit  Company 
as  of  Sept^nber  30th,  1^04,  and  is  correct. 

PRANK  R.  HENRY. 
Auditor,  St  Louis  Transit  Compa^^gj^ 
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Among  the  liabilities,  here  listed,  the  $5,776,000  col- 
lateral trust  notes  matured  on  November  1,  1904.  After 
unsuccessful  efforts  to  provide  the  means  to  meet  these 
obligations  at  maturity,  the  president  of  the  Transit 
Company  on  the  9th  day  of  September,  1904,  made  the 
following  proposition  to  the  Mercantile  Trust  Company, 
which  held,  as  trustee,  the  stocks  and  bonds  pledged  as 
collateral : 

\  "St.  Louis,  Mo.,  Sept.  9,  1904. 

"To  the  Mercantile  Trust  Company,  St.  Louis,  Mo. 

"The  St.  Louis  Transit  Company  submits  for  your  acceptance 
the  following  proposition,  which  upon  acceptance  by  you  shall  consti- 
tute a  binding  contract  between  the  Transit  Company  and  the  Trust 
Company,  as  Syndicate  Manager  and  as  Trustee  under  the  Collateral 
Trust  Agreement  of  the  Transit  Company,  dated  November  30,  1901, 
and  as  Trustee  under  the  Indenture  of  Trust  between  the  Transit 
Company  and  the  Trust  Company,  dated  June  17,  1903,  and  the  Syndi- 
cate Manager  under  an  agreement  dated  February  12,  1904,  and  the 
several  subscribers  to  said  Syndicate  Agreement;  first,  to  authorize 
the  issue  of  a  new  and  valid  series  of  twenty-year  Improvement  Bonds 
to  be  dated  October  1,  1904,  with  five  per  cent  semi-annual  interest 
coupons  attached,  payable  principal  and  interest  at  the  Mercantile 
Trust  Company,  St.  Louis,  Mo.  The  form  of  the  bonds  to  be  substan- 
tially the  same  as  those  secured  by  the  Indenture  of  Trust  dated 
June  17,  1903. 

*'The  payment  of  principal  and  interest  of  the  new  series  of  Im- 
provement Bonds  shall  be  guaranteed  by  the  United  Railways  Com- 
pany in  the  same  form  as  the  bonds  secured  by  the  Indenture  of  Trust 
dated  June  17,  1903,  and  the  guaranty  of  the  United  Railways  Com- 
pany shall  be  secured  by  a  mortgage  of  that  company  in  due  form  and 
legally  authorized,  covering  the  same  property  described  in  the  first 
general  mortgage  of  said  company,  dated  September  20,  1899,  thus 
constituting  a  second  mortgage  on  all  the  property  of  the  United 
Railways  Company. 

"2.  When  the  new  issue  of  $10,000,000  of  improvement  bonds  and 
the  guarantee  thereof  and  of  the  execution  of  the  mortgage  securing 
such  guarantee,  by  the  United  Railways  Company,  shall  have  been  duly 
and  legally  authorized,  and  when  the  written  consent  of  this  agree- 
ment within  the  time  herein  specified  shall  have  been  signed  by  all 
the  holders  of  the  $8,000,000  of  Improvement  and  Refunding  Mortgage 
Bonds  heretofore  sold  by  the  Transit  Company,  it  shall  be  the  duty 
of  the  Mercantile  Trust  Company  as  trustee  under  said  Indenture  of 
Trust  dated  June  17,  1903,  upon  the  payment  to  it  of  the  Consideration 
specified  in  paragraph  third,  which  payment     must  be  made  on  or 
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before  the  1st  day  of  November,  1904»  and  upon  the  delivery  to  it  as 
an  interim  form  or  otherwise,  of  $8,000,000  of  new  Improvement  Bonds, 
said  delivery  being  made  for  the  purpose  of  exchanging  the  same 
for  ^8,000,000  of  Refunding  Bonds  heretofore  sold,  and  to  release  and 
deliver  possession  of  all  the  bonds  and  stock  pledged  with  it  as  se- 
curity under  both  of  said  indentures  of  mortgage,  and  to  satisfy  the 
latter  of  record. 

"3.  The  Transit  Company  agrees  on  or  before  the  25th  day  of 
October,  1904,  to  procure  execution  by  a  purchase  of  an  agreement  to 
buy  frpm  it  $2,000,000  of  the  new  Improvement  Bonds  at  not  less  than 
85  net  to  it,  and  also  of  so  many  of  the  securities  held  by  the  Mercan- 
tile Trust  Company  as  collateral  under  said  two  Indentures  of  Mortgage 
as  will  be  necessary  to  provide  for  the  principal  of  the  notes  due 
November  1,  1904,  and  for  certain  requirements  aggregating  $935,000. 
Said  requirements  being  for  paving,  $205,000;  for  writing  down  cer- 
tain assets,  $379,000,  and  for  $361,000  current  liabilities,  unprovided 
for  in  tile  sale  of  $8,000,000.    Refunding  and  Improvement  Bonds. 

"The  Transit  Company  further  agrees  that  out  of  the  proceeds  of 
sale  of  said  securities  and  of  the  $2,000,000  of  new  Improvement  Bonds 
and  otherwise  cash  to  the  extent  of  $5,776,000  shall  on  or  before  the 
1st  day  of  November,  1904,  be  paid  to  the  Mercantile  Trust  Company  as 
trustee,  upon  the  surrender  of  all  the  securities  held  by  said  Trust  Com- 
I»ny,  under  both  Indentures  of  Mortgage  to  the  purchasers  thereof,  ac- 
companied by  satisfactions  of  record  of  both  of  said  indentures;  said 
Trust  Company  shall  apply  the  proceeds  (not  being  required  to  ad- 
vance any  money  of  its  own  in  the  premises)  to  the  payment  of  the 
outstanding  Collateral  Trust  Notes  of  the  Transit  Company  secured 
by  the  Collateral  Trust  Agreement' of  November  30,  1901;  said  Col- 
lateral Trust  Notes  as  paid  to  be  cancelled  by  the  Tfust  Company. 

"4.  Upon  the  execution  of  the  New  Improvement  Bonds  above 
mentioned  the  same  shall  be  delivered  to  the  Trust  Company  and  it 
shall  have  the  right  and  authority  to  exchange  the  same  dollar  for 
dollar  at  par,  for  the  Refunding  and  Improvement  Bonds  dated  April 
30,  1903,  now  outstanding,  and  amounting  in  the  aggregate  to  $S,000,- 
000,  the  interest  on  each  series  to  be  properly  adjusted  as  that  of 
November  1,  1904.  The  balance  of  the  issue,  namely,  $2,000,000  are 
to  be  certified  and  held  by  the  trustee  for  delivery  to  the  purchaser 
M  specified  in  pararaph  third  of  this  agreement,  on  payment  of  $1,700,- 
000,  part  of  $5,776,000.  The  funds  so  received  to  be  applied  by  the 
trustee  on  account  of  the  $5,776,000  above  mentioned,  and  toward  the 
payment  of  the  five  per  cent  Collateral  Trust  Notes  due  November  1, 
1^04;  and  upon  such  exchange  being  made  all  the  bonds  dated  April 
li  1903,  so  exchanged,  as  well  as  all  of  the  remainder  of  said  bonds 
amounting  to  $12,000,000  shall  be  cancelled  by  the  trustee  and  the 
new  bonds  received  by  the  Mercantile  Trust  Company  in  exchange  for 
said  old  Refunding  and  Improvement  Bonds  to  th^  extent  of  $8,000,000 
shall  be  held  by  the  trustee  for  the  benefit,  according  to  their  re- 
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Bpective  interests,  of  the  subscribers  to  the  Syndicate  Agreement  of 
February  12,  1904,  and  the  extensions  thereof. 

''5.  It  is  understood  as  part  of  this  agreement  that  neither  of 
the  parties  hereto  shall  be  bound  unless  the  holders  of  $8,000,000  of 
Refunding  and  Improvement  Bonds  shall  consent  hereto  In  writing 
on  or  before  the  21bt  day  of  September,  1904,  to  the  exchange  of  said 
bonds  as  is  herein  provided;  nor  unless  the  new  Improvement  Mori* 
gage  shall  be  duly  authorized  by  the  stockholders  of  the  St  Louis 
Transit  Company  and  United  Railways  Company  at  their  meetings 
to  be  held  respectively  on  October  19th  and  October  20th,  1904;  nor 
unless  the  securities  above  mentioned  shall  be  sold  before  October 
25,  1904,  as  specified  in  paragraph  third  of  this  agreement.  In  case 
of  the  failure  in  the  performance  of  any  of  said  conditions  at  the 
times  respectively  set  forth,' and  time  shall  be  of  the  essence  of  con- 
tract, this  proposition  and  the  acceptance  thereof  shall  be  null  and 
void. 

"St  Louis  Transit  Company, 
By President*' 

The  board  of  directors  ratified  this  contract  at  a 
meeting  held  on  September  27,  1904,  and  adopted  the 
following  further  resolution: 

"Resolved  that,  subject  to  the  conditions  herein  named,  the  presl* 
dent  or  vice-president  of  this  company  is  hereby  directed  to  execute 
the  following  proposed  contract  between  this  company,  the  •  United 
Railways  Company  of  St  Louis  and  Brown  Bros.  A  Co.,  aa  Syndicate 
Managers,  viz.: 

"This  Agreement,  made  this,  'the  27th  day  of  September,  nineteen 
hundred  and  four,  by  and  between  the  St  Louis  Transit  Company, 
a  street  railway  corporation  organized  under  the  laws  of  the  State  of 
Missouri,  party  of  the  first  part,  and  hereinafter  called  'Transit 
Company,'  and  the  United  Railways  Company  of  St  Louis,  a  street 
railway  corporation  organized  under  the  laws  of  the  State  of  Mis- 
souri, as  party  of  the  second  part,  and  hereinafter  called  'Railways 
Company,'  and  Brown  Brothers  &  Company,  a  co-partnership  of  the 
City  of  New  York,  as  Syndicate  Managers,  and  hereinafter  called 
'Syndicate,'  Witnesseth: 

"That  the  said  parties,  imder  the  conditions  hereinafter  stated, 
do  severally  contract  with  each  other  as  follows: 

"Under  an  indenture  of  lease  dated  September  30th,  1899,  Rail- 
ways Company  leased  to  Transit  Company  all  of  its  property  as  there- 
in specified,  and  upon  the  covenants  and  conditions  therein  contained, 
for  a  term  ending  on  the  first  day  of  April,  1939. 

"In  the  operation  of  said  property,  and  in  making  improvements, 
betterments  and  additions,  thereon,  as  required  by  the  terms  of  said 
lease.  Transit  Company  has  contracted  the  following  note  and  bonded 
indebtedness,  namely: 
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"(a)  Five  million,  seyen  hundred  and  seventy-six  thousand  dol- 
lars ($5,776,000)  par  value  three-year  5  per  cent  Collateral  Trust  ^ 
Notes,  due  November  1st,  1904,  which  notes  are  secured  by  a  deposit 
with  the  Mercantile  Trust  Company  of  St  LiOUis>  under  a  Collateral 
Trust  Agreement  bearing  date  November  30th,  1901,  of  the  following 
secarilles,  viz.: 

"Two  million,  eight  hundred  and  seventy-seven  thousand  dollars 
(2,877,000)  par  value  United  Railways  4  per  cent  General  Bonds. 

"Four  million,  eight  hundred  and  ninety-three  thousand,  five 
hundred  dollars  ($4,893,500)  par  value  United  Railways  5  per  cent 
preferred   stock. 

"(b)  Eight  million  dollars  ($8,000,000)  5  per  cent  twenty-year  gold 
bonds  of  a  total  authorized  issue  of  $20,000,000,  secured  by  an  Inden- 
ture of  Trust  between  Transit  Company  and  the  Mercantile  Trust 
Company  of  St.  Louis,  datM  the  17th  day  of  June,  1903;  which  bonds 
are  secured  by  a  pledge  of  the  bonds  and  stocks  deposited  under  the 
Collateral  Trust  Agreement  aforesaid,  and  subject  thereto,  and  a 
further  deposit  of  $3,329,700  par  value  of  the  preferred  stock 
of  the  United  Railways  Company  of  St.  Louis,  and  $17,261,300  par 
value  of  the  Common  Stock  of  the  United  Railways  Company  of  St. 
Louis,  and  a  mortgage  upon  its  lease-hold  from  the  United  Railways 
Company  as  aforesaid,  together  with  the  guaranty  of  the  United 
Railways  Company  of  St.  Louis. 

''(c)  Transit  Company  has  further  specific  indebtedness,  as  shown  ^ 
upon  August  31st,  1904,  of  $1,665,155.17,  but  which  it  is  estimated  the 
surplus  earnings  of  1904  will  reduce  to  $935,000. 

"Transit  Company  is  unable  to  meet  the  said  indebtedness  of  $5,- 
776,000  to  fall  due  on  November  1st,  1904,  as  aforesaid,  and  to  pay  the 
Bald  specifically  estimated  indebtedness  of  $935,000  shortly  thereafter  to 
luature  except  by  the  sale  of  the  collaterals  deposited  under  the  two 
above  recited  agreements  with  the  Mercantile  Trust  Company  of  St. 
^uis,  and  these  collaterals  it  cannot  dispose  of  without  procuring  a 
release  thereof  from  the  aforesaid  pledges,  and  from  the  right  of  sub- 
stitution which  the  United  Railways  Company  has  by  reasons  of  the 
^^^8  of  its  guarantee  and  the  trust  instrument  under  which  said  col- 
^terals  are  pledged. 

"In  order,  therefore,  to  procure  a  release  of  said  securities  and  to 
^y  its  indebtedness  as  aforesaid,  it  proposes  to  make  an  issue  of  5 
per  cent  twenty-year  gold  bonds,  to  be  called  'Improvement  Bonds,'  in 
^®  Aggregate  amount  of  ten  million  dollars  and  to  obtain  the  guaranty 
^'  Railways  Company  thereon,  secured  by  a  mortgage  of  the  Railways 
Company  upon  all  of  its  property,  only  subject  to  the  lien  of  the  mort- 
6^868  already  existing. 

''Article  I. 
"Transit  Company  and  Railways  Company  agree  as  follows: 
**1.    Transit  Company  agrees,  whenever  requested  by  Railways 
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Company  so  to  do,  that  it  will  surrender  to  Railways  Company,  by 
proper  instruments  or  conveyance  of  release,  all  and  singular  the 
property  demised  by  the  aforesaid  lease  of  September  aoth,  1899,  and 
deliver,  assign  and  transfer  to  Railways  Company,  upon  such  request, 
the  immediate  possession  of  all  the  said  demised  property,  and  all 
cash,  bills  receivable  or  other  credits  then  owned  or  held  by  it,  for  and 
upon  the  considerations  and  conditions  hereinafter  named;  Pro^ 
vided,  only  that  Railways  Company,  at  the  time  of  said  request,  shall 
rele€tse  and  fully  acquit  Transit  Company  from  all  liability  which  then 
had  or  may  thereafter  accrue  to  Railways  Company  under  or  by  vir- 
tue of  any  of  the  terms  or  covenants  of  said  lease. 

'*2.  Transit  Company  fuifther  agrees  that  it  will  cause  the 
$8,000,000  now  outstanding  of  its  Refunding  and  Improvement  Bonds, 
together  with  all  the  unissued  bonds  of  the  total  authorized  issue  of 
twenty  million  dollars  of  its  said  Refunding  and  Improvement  Bonis, 
to  be  cancelled,  and  the  Indenture  of  Trust  of  June  17th,  1903,  to  be 
released  and  discharged.  That  it  will  cause  the  holders  of  the  eight 
million  dollars  of  outstanding  Refunding  and  Improvement  Bonds  to 
agree  to  exchange  the  same  at  par  for  a  like  amount  at  par  of  its  pro- 
posed Improvement  Bonds,  to  be  guaranteed  as  hereinbefore  stated,  by 
Railways  Company. 

"3.  That  it  will  enter  into  an  agreement  as  hereinafter  stated, 
with  Syndicate,  for  the  sale  of  all  the  bonds  and  stocks  deposited  with 
the  Mercantile  Trust  Company  of  St.  Louis  under  the  Collateral  Trust 
Agreement  of  November  30th,  1901,  and  the  Imdenture  of  Trust  of 
June  17th,  1903,  together  with  the  two  million  dollars  of  the  proposed 
Improvement  Bonds  which  remain  after  the  exchange  of  18,000,000 
thereof  for  the  $8,000,000  of  the  outstanding  Refunding  and  Improve- 
ment Bonds. 

"That  in  and  by  such  sale  to  Syndicate  as  hereinafter  stated 
Transit  Company  shall  provide  that  seven  million  dollars  of  preferred 
stock  of  Railways  Company  shall  be  deposited  for  the  use  and  benefit 
of  Railways  Company,  upon  terms  and  subject  to  restrictions  to  be 
agreed  upon  herein  between  Railways  Company  and  Syndicate. 

"4.  Railways  Company  agrees,  subject  to  the  approval  of'  the 
legal  majority  of  its  stockholders,  to  guarantee,  said  proposed  issue  of 
ten  million  dollars  of  Improvement  Bonds,  and  to  secure  its  said 
guarantee  thereof  by  a  deed  of  trust  or  mortgage  upon  all  of  its  prop- 
erty, subject  only  to  the  mortgage  liens  already  existing  thereon. 

"Article  II. 

"1.    Transit  Company  agrees  with  Syndicate  as  follows; 

"To  sell,  assign  and  transfer  to  Syndicate  two  million  dollars  of 
its  proposed  Improvement  Bonds  at  eighty-five  cents  on  the  dollar  (or 
$1,700,000  and  $8,227,300  par  value  of  the  preferred  stock  of  the 
United  Railways  Company  of  St.  Louis,  and  $2,877,000  par  value  of  the 
4  per  cent  general  mortgage  bonds  of  the  United  Railways  Company  of 
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St.  Louis,  and  $17,261,300  par  value  of  the  common  stock  of  the  United 
Railways  Company  of  St.  Louis,  for  and  in  consideration  of  the  sum 
of  ^5,300,000  aggregating  the  siim  of  $7,000,000,  of  which  sum  $6,711,000 
shall  be  paid  at  the  time,  upon  the  terms  and  conditions  and  for  the 
uses  and  purposes  specified  in  a  contract  between  the  Mercantile  Trust 
Company  as  Syndicate  Manager  and  as  Trustee,  and  Transit  Company, 
bearing  date  of  September  9th,  1904.  The  remainder,  viz.,  $289,000 
shall  be  paid  upon  the  order  of  Transit  Company  or  its  president. 

"2.  Syndicate  agrees  to  pay  for  the  said  bonds  and  stocks  the 
amount  so  specified,  at  the  dates  and  upon  the  terms  and  conditions 
specified  in  the  next  preceding"  paragraph. 

"Syndicate  further  agrees  to  cause  seven  million  dollars  of  the 
preferred  stock  of  Railways  Company  so  to  be  acquired  by  it,  to  be 
deposited  with  a  trustee  for  the  use  and  benefit  of  United  Railways 
Company,  upon  the  terms  and  covenants  hereinafter  made  between 
Syndicate  and  Railways  Company. 

"Article  III. 

"Railways  Company  and  Syndicate  agree    as  follows: 

"(a)  Railways  Company  has  in  its  treasury,  unappropriated  and 
unissued,  shares  of  common  stock  of  the  par  value  of  $7,652,500.  In 
consideration  of  the  purchase  by  Syndicate  of  the  stocks  and  bonds  as 
herein  agreed  upon  between  Transit  Company  and  Syndicate,  and  the 
agreement  to  deposit  with  The  National  Bank  of  Commerce  in  St. 
Louis,  as  trustee,  for  the  use  and  benefit  of  Railways  Company,  pre. 
ferred  shares  of  stock  of  Railways  Company  aggregating  the  total  par 
value  of  seven  million  dollars  and  the  agreement  of  Syndicate  to  offer 
to  procure  for  Railways  Company,  as  hereinafter  stated,  shares  of 
stock  of  the  Transit  Company,  Railways  Company  hereby  agrees  to 
sell,  for  the  consideration  aforesaid  and  other  considerations  herein 
mentioned,  and  to  issue  to  Syndicate  the  said  shares  of  common  stock 
of  Railways  Company  aggregating  the  par  value  of  $7,652,500;    and 

"(b)  Railways  Company  further  agrees,  whenever  thereto  re- 
quested by  Syndicate,  to  demand  of  Transit  Company  the  surrender  of 
the  leasehold  and  the  demised  property  leased  to  it  under  an  Indenture 
of  Lease  dated  September  30th,  1899,  as  hereinbefore  agreed  between 
Railways  Company  and  Transit  Company,  and  immdiately  upon  such 
surrender,  as  therein  provided,  to  enter  into  and  upon  the  premises 
and  the  operation  of  said  property,  and  coincident  therewith  as  be- 
tween it  and  Transit  Company,  to  assume  the  payment  of  the  ten 
million  dollars  of  proposed  Improvement  Bonds  guaranteed,  as  herein 
provided  by  Railways  Company,  and  all  debts  then  contracted  for 
^bor,  materials  or  supplies  rendered  or  furnished  to  Transit  Company. 

"(c)  Syndicate  agrees  that  it  will  purchase,  upon  the  terms  and 
conditions  hereinbefore  stated  in  Article  II,  the  bonds  and  stocks  then 
agreed  to  be  sold  and  purchased,  and,  immediately  upon  coming  into 
possession  thereof,  it  will  deposit  with  the  National  Bank  of  Commerce 
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of  St.  Louis,  Trustee,  preferred  stock  of  Railways  Company,  of  the 
aggregate  par  value  of  seven  million  dollars  so  purchased  for  the 
use  and  benefit  o(  Railways  Company;  which  stock,  or  any  part  there- 
of, so  deposited  with  said  trustee,  shall  be  sold  for  the  use  and 
benefit  of  Railways  Company  by  said  trustee,  whenever  requested  by 
Railways  Company,  at  such  price  and  upon  such  terms  as  Railways 
may  direct 

''(d)  Syndicate  further  agrees  that  of  the  common  stock  of  Rail- 
ways so  purchased  as  aforesaid  from  Railways  Company,  it  will  offer 
to  the  share-holders  of  Transit  Company,  until  the  18th  day  of  October, 
1904,  voting  trust  certificates,  issued  under  and  by  virtue  of  such  a 
voting  trust  agreement  as  Syndicate  may  organize  and  make,  repre- 
senting two  shares  of  the  said  common  stock  for  five  shares  of  the 
Transit  Company  Stock,  provided  said  shareholders  of  Transit  Com- 
pany shall  deposit  their  stock  under  terms  and  conditions  prescribed 
by  Syndicate  for  the  purpose  of  such  exchange,  and  upon  the  basis 
aforesaid,  with  The  National  Bank  of  Commerce  in  St  Louis,  as  agent 
for  Syndicate,  on  or  before  said  18th  day  of  October,  1904;  and  such 
Transit  shares  as  shall  be  so  exchanged  shall  be  and  become  the 
property  of  Railways  Company  and  be  transferred  to  its  treasury. 
All  shares  of  Railways  Company's  common  stock  not  so  exchanged  for 
Transit  stock  within  said  period  shall  be  and  remain  thereafter  tlie 
property  of  Syndicate.  Syndicate,  however  of  its  own  volition,  but 
without  any  obligation  so  to  do,  may  thereafter  continue  to  exchange 
said  stock  upon  said  basis,  and,  should  it  do  so,  whatever  Bhares  of 
Transit  Company  stock  Syndicate  acquires  by  such  exchange  shall 
become  the  property  of  Railways  Company. 

"Article  IV. 

"The  covenants  between  the  respective  parties  hereto  shall  not  be 
construed  as  Inuring  to  the  benefit  or  advantages  of  any  person  or 
corporation  whose  name  is  not  subscribed  to  this  agreement  as  a 
party  thereto,  and  this  agreement  is  conditioned  upon  the  authoriza- 
tion by  the  shareholders  of  Transit  Company  of  an  issue  of  bonds 
aggregating  ten  million  dollars  at  a  meeting  of  the  shareholders  of 
said  company  called  for  October  19th,  1904,  and  the  authority  of  the 
shareholders  of  the  United  Railways  Company  to  guarantee  the  said 
issue  of  bonds  of  Transit  Company,  and  to  make  a  mortgage  to  secure 
said  guarantee,  at  a  meeting  called  for  the  20th  of  October,  1904. 

"In  Witness  Whereof,  the  United  Railways  Company  of  St  Louis 
and  the  St.  Louis  Transit  Company  have  caused  their  corporate  names 
to  be  hereto  subscribed  by  their  respective  presidents,  and  attested  by 
their  respective  secretaries,  and  Brown  Brothers  &  Company,  Managrers, 
have  affixed  their  firm  signature  hereto,  the  day  and  year  first  aboTe 
written. 

''United  Railways  Company  of  St  Louts, 
"By  C.  H.  Spenckb, 
"Vice-President 
"(Seal) 
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"Attest: 

"James  Adkinb, 
"Secretary 

"St.  Louis  Transit  Compaitt. 
"(Seal)  By  Mubray  Cakleton, 

President. 
"Attest: 

"Jambs  Adkins, 
^'Secretary. 

"Bbown  Bbothebs  ft  Co., 

''Syndicate  Managers." 

This  contract  is  known  and  referred  to  as  the  Tri- 
partite Agreement. 

On  the  27th  day  of  September,  1904,  Murray  Carle- 
ton  as  president  of  the  Transit  Company,  gave  out  the 
following  letter : 

"OflBce  of  the  St.  Louis  Transit  Company. 
"St  Louis,  September  27,  1904. 
"To  the  Shareholders  of  the  St.  Louis  Transit  Company: 

"On  the  30th  of  September,  1899,  your  company  entered  into  a 
contract  of  lease  with  the  United  Railways  Company  of  St.  Louis,  by 
which  it  acquired,  for  a  term  of  thirty  years,  the  right  to  operate  the 
properties  of  the  lessor,  and  It  immediately  entered  upon  the  operation 
of  the  property,  pursuant  to  the  terms  of  that  lease. 

"In  making  the  improvements,  betterments  and  additions  to  the 
demised  property,  as  required  by  the  covenants  of  the  lease,  the  pay- 
ment of  rentals  as  therein  provided  for,  and  in  the  operation  of  the 
properties,  it  has  contracted  an  indebtedness  largely  in  excess  of  its 
available  resources. 

"In  order  to  pay  an  indebtedness  then  due,  on  the  first  day  of 
November,  1901,  your  company  authorized  an  issue  of  $6,000,000  of 
three-year  five  per  cent  Collateral  Trust  Notes,  secured  by  a  pledge  to 
the  Mercantile  Trust  Company  of  St  Louis  of  $2,877,000  United  Rail- 
^ys  Company  four  per  cent  General  Mortgage  Bonds  and  48,935  shares 
^^Ited  Railways  Company  five  per  cent  Preferred  Stock,  which  it  had 
acquired  for  betterments  and  improvements  made  upon  the  property 
^Jider  the  terms  of  the  lease  aforesaid;  $5,776,000  of  these  notes  were 
iwned  and  sold,  and  mature  on  November  1st,  1904 

"The  Indebtedness  of  your  company  continued  to  increase,  so  that 
®^  June  17th,  1903,  uppn  your  advice,  it  was  idetermined  to  issue 
"0,000,000  five  per  cent  twenty-year  Refunding  and  Improvement 
^^ds,  for  the  purpose  of  paying  the  then  existing  indebtedness,  pro- 
^de  tor  the  payment  of  the  above  collateral  notes,  and  create  a  resource 
'^5  '^rther  improvements  and  betterments  upon  the  leased  property, 
Which  it  had  covenanted  to  make  in  the  aforesaid  leane. 
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"These  bonds  were  to  be  secured  by  a  deposit  of  the  bonds  and 
stock  covered  by  the  Collateral-Note  pledge  and  33,297  shares  of  pre- 
ferred stock  of  the  United  Railways  Company  and  172.613  shares  of 
the  United  Railways  Company  common  stock,  a  mortgage  of  its  lease- 
hold, and  the  guaranty  of  the  United  Railways  Company. 

"By  the  terms  of  the  Indenture  of  Trust  securing  the  aforesaid 
issue  of  bonds,  it  was  provided  that  $8,000,000  were  to  be  immediately 
certified  and  delivered  to  your  company.  These  bonds  were  delivered 
to  your  company  and  sold  at  the  very  best  price  obtainable;  the  pro- 
ceeds of  the  sale,  however,  failed  to  meet  all  the  financial  require- 
ments of  your  company. 

"By  the  same  instrument,  it  was  provided  that  $6,056,00u  par  value 
of  the  bonds  should  be  reserved  to  pay  off  and  discharge  the  $5,776,000 
of  Collateral  Trust  Notes  outstanding. 

"Your  company  has  been  unable  to  sell  the  bonds  so  reserved,  for 
an  amount  which  will  enable  it  to  meet  at  maturity  the  Collateral 
Trust  Notes,  and  has  been  unable  to  secure  an  exchange  of  the  reserve 
bonds  for  the  Collateral  Trust  Notes. 

"Under  those  conditions  the  reserve  bonds  are  unavailable  and 
valueless  to  accomplish  the  purpose  for  which  they  were  reserved. 

"Your  company  is  without  financial  resources,  other  than  the 
bonds  and  stocks  pledged  as  hereinbefore  stated,  with  which  to  meet 
its  indebtedness,  and  has  no  resources  to  make  the  improvements, 
additions  and  betterments  required  of  it  by  the  above  lease. 

"Your  company  proposes  an  issue  of  $10,000,000  of  bonds,  by  your 
advice,  to  be  guaranteed  by  the  United  Railways  Company  of  St 
Louis,  and  its  guaranty  secured  by  a  mortgage  upon  all  of  its  property, 
next  in  rank  of  lien  to  that  of  its  general  mortgage,  for  the  purpose 
of  exchanging  $8,000,000  of  the  proposed  issued  at  par  for  $8,000,000 
outstanding  of  the  authorized  issue  of  $20,000,000  Refunding  and  Im- 
provement Bonds,  and  to  cancel  all  of  the  issued  and  unissued  Refund- 
ing and  Improvement  Bonds,  and  release  the  Indenture  of  Trust 
securing  the  same,  and  thereby  release  the  stocks  and  bonds  pledged 
under  the  Refunding  and  Improvement  Mortgage. 

"The  $2,000,000  of  the  proposed  $10,000,000  bonds,  together  with 
the  stocks  and  bonds  released  from  the  lien  of  the  Refunding  and 
Improvement  Mortgage,  and  those  remaining  under  the  Collateral 
Trust  Notes,  will  enable  your  company  to  contract  with  the  United 
Railways  Company  for  the  guarantee  of  its  proposed  issue  of  $10,000,000 
of  bonds,  and  for  a  surrender  of  the  lease  (which  has  become  more 
burdensome  than  your  company  can  bear)  and  the  sale  of  these  securi- 
ties to  pay  oft  its  aforesaid  Collateral  Note  indebtedness. 

"To  this  end,  it  has  made  a  conditional  contract  with  the  United 
Railways  Company  and  with  a  Syndicate  for  the  sale  of  these  securities. 
The  United  Railways  Company  has,  conditionally,  contracted  with  the 
Syndicate,  to  which  your  company  has  conditionally  sold  the  securities, 
to  make  an  exchange  of  certain  common  stock,  which  the  Syndicate 
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will  receive  from  the  United  Railways  Gompany  by  these  negotiations 
for  shares  of  stock  held  by  you  in  the  Transit  Company.  YoUr  company 
is  advised  that  the  basis  of  this  exchange  will  be  two  shares  of  the 
common  stock  of  the  United  Railways  Company  for  five  shares  of  the 
stock  of  the  Transit  Company.  The  terms  and  conditions  of  the  ex- 
change are  announced  by  the  circular,  which  is  herewith  enclosed  at 
the  request  of  the  Syndicate  Managers. 

"St.  Louis  Transit  Company, 

"By  MuBRAT  Carleton, 

"President." 

On  the  same  day,  September  27,  1904,  the  following 
letter  was  addressed  by  Brown  Brothers  &  Company  to 
the  stockholders  of  the  Transit  Company,  Syndicate 
Managers. 

"New  York  City,  September  27,  1904. 
"To  the  Shareholders  of  the  St.  Louis  Transit  Company: 

"Conditioned  upon  the  execution  and  accomplishment  of  a  tri- 
partite contract  between  the  St.  Loiils  Transit  Company,  the  United 
Railways  Company  of  St  Louis  and  a  Syndicate,  of  which  the  under- 
signed are  Managers,  and  in  accordance  with  the  terms  of  a  covenant 
therein  contained  between  the  United  Railways  Company  of  St.  Louis 
and  the  undersigned,  as  said  Syndicate  Managers. 

"1.  The  undersigned  do  hereby  appoint  the  National  Bank  of 
Commerce  in  St.  Louis  as  their  agent,  for  and  in  their  behalf,  to  accept 
and  receive  the  deposit  of  the  shares  of  stock  of  the  St.  Louis  Transit 
Company,  subject  to  the  terms  of  this  proposal,  and  to  Issue  interim 
receipts  therefor,  apd  to  receive  applications,  as  hereinafter  stated, 
^or  participation  in  said  Syndicate. 

"(The  Transit  Company's  stock  and  applications  for  participation 
^^^1  be  received  by  Messrs.  Brown  Brothers  &  Company,  at  their  offices 
in  New  York,  Philadelphia  and  Boston,  for  transmission,  without 
expense  to  the  depositor,  to  the  National  Bank  of  Commerce  in  St. 
Lonis.) 

"2.  The  shares  of  stock  of  the  St.  Louis  Transit  Company  so 
deposited  must  be  endorsed  in  blank  under  a  power  of  attorney  au- 
thorizing the  transfer  of  same  upon  the  books  of  the  company,  and 
^°  deposited  with  said  bank  on  or  before  the  18th  day  of  October,  1904; 
*^d  the  deposit  must  also  be  accompanied  with  the  enclosed  proxy,  duly 
executed. 

"3.  Upon  and  subject  to  the  conditions  hereinbefore  stated,  the 
^^^CTsigned,  as  Syndicate  Managers,  will  exchange  with  the  owner, 
^f  his  assigns,  of  the  stock  so  deposited,  two  shares  of  the  common 
stock  of  the  United  Railways  Company  of  St.  Louis  for  each  five 
^^res  of  the  stock  of  the  St.  Louis  Transit  Company,  the  said  United 
^*^^ays  Company's  stock,  however,  to  be  represented  by  voting  trust 
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certificates  issued  under  a  voting  trust  agreement  to  be  formed  and 
made  by  the  undersigned,  with  such  terms  and  conditions  as  may  seem 
wise  to  them,  as  managers,  and  shall  endute  for  a  period  of  five  years 
from  and  after  November  1st,  1904,  unless  sooner  dissolved  pursuant 
of  the  terms  of  such  trust  agreement. 

"4.  The  Syndicate,  of  which  the  undersigned  are  managers,  has 
been  organized  to  purchase  certain  bonds  .and  stocks  mentioned  in 
said  Tripartite  Agreement,  belonging  to  the  St.  Louis  Transit  Com- 
pany, and  upon  a  plan  and  terms  heretofore  agreed  upon  between 
Syndicate  and  Managers,  after  the  consummation  of  which  there  will 
remain  in  the  possession  of  Managers,  as  the  property  of  the  under- 
writers— 

$2,000,000  5  per  cent  Improvement  Bonds  85   $1,700,000.00 

$2,877,000  First  General  Mortgage  4  per  cent  Bonds 

of  the  United  Railways  Company  

12,273  shares  of  the  Preferred  Stock  of  the  United     \,      6,300,000.00 

Railways  Company  

165,  092.80  shares  of  the  Common  Stock  of  the  United 

Railways   Company    


"At  a  total  of   $7,000,000.00 

''It  is  the  desire  of  Syndicate  Managers  to  afford  such  of  the 
shareholders  of  the  St.  Louis  Transit  Company  as  shall  deposit  their 
stock,  as  hereinbefore  provided,  an  opportunity  to  participate  in  such 
purchase  of  said  bonds  and  stocks  under  the  said  Syndicate  plan.  This 
offer  is,  however,  entirely  without  any  consideration,  and  purely  volun- 
tary on  the  part  of  Managers  and  Syndicate. 

"The  application  of  all  such  stockholders  of  Transit  Company  as, 
on  or  before  Friday,  October  7th,  1904,  shall  be  made  in  accordance 
with  the  subjoined  communication  to  the  National  Bank  of  Commerce 
in  St.  Louis,  as  agent  for*  Syndicate  Managers,  for  participation  in  said 
Syndicate  purchase,  will  have  the  attentive  consideration  of  Managers, 
and  allotment  upon  such  applications  will  be  made  as  soon  thereafter 
as  practicable;  but  Managers  may  require  any  such  applicant  to  give 
a  guarantee  of  his  financial  responsibility,  or  security  for  the  full 
amount  of  his  application,  and  reserves  the  right  to  allot  a  lesser 
amount  than  that  applied  for. 

"Brown  Bbothers  ft  Company, 

Syndicate  Managers." 

On  the  10th  day  of  October,  1904,  the  following 
agreement  was  entered  into  between  Brown  Brothers  & 
Company  and  a  Syndicate : 

"Agreement  made  this  10th  day  of  October,  One  Thousand,  Nine 
Hundred  and  Four,  by  and  between  Brown  Brothers  ft  Company  (here- 
inafter called  'Syndicate  Managers'),  party  of  the  first  part,  and  the 
subscribers  hereto  (hereinafter  called  severally,  the  'Subscribers'*  and 
collectively  the  'Syndicate'),  severally,  parties  of  the  second  part 
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''Whereas,  on  the  27th  day  of  September,  1904,  Syndicate  Managers, 
as  such,  pursuant  to  an  understanding  with  Subscribers  and  in  antici- 
pation of  this  formal  contract,  did  enter  into  an  agreement  (herein- 
after called  'Tripartite  Agreement')  with  the  St.  Louis  Transit  Com- 
pany, a  corporation,  and  the  United  Railways  Company  of  St  Louis, 
also  a  corporation,  pursuant  to  a  plan  of  readjustment  of  the  capitaliza- 
tion and  affairs  of  the  said  two  corporations,  and  for  certain  other 
purposes  specified  in  said  plan;  copies  of  which  contract  and  plan 
are  hereto  attached  and  made  part  hereof,  and  are  to  be  read  and 
constituted  as  a  part  of  this  agreement,  with  the  understanding  that 
no  estimate,  statement,  stipulation,  explanation  or  suggestion  con- 
tained in  said  plan  is  intended  for  or  is  to  be  accepted  as  a  representa- 
tion of  warranty  upon  the  part  of  the  Syndicate  Managers,  or  as  a 
condition  of  subscription  hereto. 

"And,  Wheceas.     It  is  estimated  under  the  Tripartite  Agreement 
and  plan  aforesaid  that  the  Syndicate  will  receive  and  retain  for  their 
own  account  the  following  bonds  and  stocks,  to-wit: 
$2,000,000.     St.   Louis   Transit  Company   five   per   cent  proposed   Im- 
provement  Bonds; 
2,877,000.    United  Railways  Company  of  St.  Louis  four  per  cent  First 

General  Mortgage  Bonds; 
1.227,300.    (par  value)   United  Railways  Company   of  St.  Louis  five 

per  cent  Cumulative  Preferred  Stock; 
18,009,280.  (par  value)  United  Railways  Company  of  St.  Louis  Com- 
mon Stock. 
"And  Whereas,  The  estimated  aggregate  amount  of  money  required 
under  the  terms  of  said  Tripartite  Agreement,  on  the  part  of  Syndicate, 
to  make  payment  of  the  aforesaid  bonds  and  stocks,  and  to  do  the 
things  therein  required  of  Syndicate,  is  seven  million  dollars. 

"Now  This  Agreement  Witnesseth:  That  in  consideration  of 
mutual  promises  the  parties  hereto  agree,  and  the  Subscribers  severally 
agree  with  each  other  and  with  Syndicate  Managers,  as  follows: 

"1.  From  time  to  time  on  calls  made  by  Syndicate  Managers  and 
to  such  parties  as  shall  be  specified  in  such  calls,  the  subscribers, 
severally  and  respectively,  will  pay  to  Syndicate  Managers  such  sums 
in  cash  or  in  five  per  cent  notes  of  the  Transit  Company  due  1st 
November,  1904,  at  par,  with  interest,  as  shall  be  called  by  Syndicate 
Managers,  but  in  the  aggregate  not  exceeding  their  respective  sub- 
scriptions hereunder. 

**2.  Subscribers  form  a  Syndicate  for  the  purpose  of  performing 
and  carrying  out  said  Tripartite  Agreement.  Bach  subscriber  shall 
ii^dicate  opposite  his  name  the  total  sum  of  his  subscription  on  ac- 
count of  the  whole  Syndicate  obligation  hereunder,  and  the  several 
Mbscrlhers  shall  be  called  upon  to  make  payments  in  respect  to  their 
wveral  subscriptions  only  ratably,  according  to  the  respective  amounts 
hereof,  but  each  subscriber  shall  be  so* responsible  to  the  full  ex- 
t^Jit  of  his  undertaking,  regardless  of  performance  or  non-performance 
^  any  other  subscriber.  ^  t 
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"When,  and  as  requested  by  Syndicate  Managers  and  without  ref- 
erence to  the  receipt  or  to  the  possession  hereunder  by  Syndicate 
Managers  or  by  the  subscribers  of  any  bonds  or  stock,  each  subscriber 
will  make  any  and  all  pajonents,  and  will  perform  all  his  undertakings 
of  this  agreement,  and  will  do  all  things  which  by  Syndicate  Managers 
shall  be  deemed  desirable  to  do  in  the  accomplishment  of  the  purposes 
of  this  agreement. 

"Nothing  herein  contained  or  otherwise  shall  constitute  the  parties 
hereto  partners,  or  shall  render  any  one  of  the  subscribers  liable  to  con- 
tribute more  than  his  several  proportionate  amount  as  herein  provided, 
or  shall  prevent  any  of  the  parties  from  contracting  with  each  other 
with  reference  to  any  of  th6lr  respective  interests. 

"3.  In  case  of  any  failure  of  any  subscriber  to  make^any  payment 
called  for  or  to  perform  any  of  his  undertakings  hereunder.  Syndicate 
Managers  in  their  sole  and  exclusive  discretion  may  exclude  such  sub- 
scriber from  all  interest  in  the  Syndicate;  and  in  their  discretion  and 
in  such  manner  as  they  may  deem  proper,  without  any  proceeding, 
either  at  law  or  in  equity,  they  may  dispose  of  such  subscriber's  par- 
ticipation hereunder  or  of  any  interest  or  right  of  such  subscriber 
hereunder,  or  under  said  proposed  contracts;  but,  nevertheless,  such 
subscriber  in  default  shall  be  responsible  to  Syndicate  Managers  for 
the  benefit  of  the  other  subscribers  hereto  for  all  damages  caused  by 
any  failure  on  his  part.  At  any  public  sale  under  this  article  of  any 
interest  or  right  of  any  subscriber.  Syndicate  Managers,  or  any  party 
hereto,  may  become  purchaser  for  their  or  for  his  own  benefit,  without 
accountability. 

"4.  Brown  Brothers  &  Co.,  as  Syndicate  Managers,  shall  have  the 
power  and  authority,  from  time  to  time,  in  such  manner  and  on  such 
terms  as  from  time  to  time,  either  generally  or  in  special  cases,  they 
may  deem  expedient: 

"(1)  To  do  and  perform  any  and  all  acts  required  to  be  done  by 
Syndicate  under  and  pursuant  to  the  terms  of  said  Tripartite  Agree 
ment  and  said  plan,  and  to  make  and  execute  any  and  all  contracts 
in  or  about  the  premises  which  Syndicate  or  subscribers  personally 
might  or  could  do. 

"(2)  To  receive  all  the  securities  which,  under  said  Tripartite 
Agreement  and  plan,  will  be  acquired  by  Syndicate,  and  to  deposit. all 
shares  of  common  stock  of  the  United  Railways  Company  of  St.  Louis 
which  shall  be  so  received  or  required,  for  the  term  of-  five  years,  with 
voting  trustees,  to  be  by  them  appointed,  under  such  voting  trust  agree- 
ment as  they  may  deem  expedient  and  may  direct. 

"(3)  To  hold,  manage  and  sell  for  Syndicate  account  any  and  all 
bonds,  stocks,  certificates  and  securities  received  or  acquired  by  Syndi- 
cate under  the  terms  of  said  Tripartite  Agreement  and  plan,  at  such 
prices  and  on  such  terms  as  to  credit,  security  or  otherwise,  as  they 
may  deem  expedient. 
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"(4^  During  the  term  of  this  agreement  to  acquire  by  purchase, 
at  public  or  private  sale,  with  funds  which  they  may  derive  from  the 
sale  of  any  of  the  original  Syndicate  assets,  bonds,  shares  of  stock, 
certificates  and  securities,  or  bonds,  shares  of  stock,  certificates  or 
securities,  of  like  character  to  those  originally  belonging  to  the 
Syndicate,  with  power  to  sell  all  or  any  part  of  such  reinvestments 
and  again  similarly  to  reinvest  the  proceeds  of  such  sales:  Provided, 
however,  that  at  no  time  shall  this  power  be  exercised  to  such  extent 
as  shall  entail  upon  any  of  the  subscribers  any  personal  obligation  to 
pay  for  such  newly  acquired  assets,  it  being  intended  that  the  power 
to  purcha^  shall  be  limited  to  a  use  of  the  assets  originally  acquired 
and  the  proceeds  of  their  conversion  and  reconversion.  In  no  event 
shall  the  Subscribers  by  reason  of  such  purchases  be  rendered  liable 
for  an  amount  beyond  that  of  their  respective  subscriptions. 

"(5)  All  assets  of  the  Syndicate  and  all  net  proceeds  resulting 
from  sales  of  any  part  thereof,  or  from  any  other  transaction  of  Syndi- 
cate Managers  therewith  for  account  of  the  Syndicate  under  any  of  the 
provisions  hereof,  shall  be  applied  by  Syndicate  Managers  as  follows: 

"(1)  To  the  payment  of  any  and  all  expenses  and  obligations 
incurred  by  Syndicate  Managers  under  any  provision  of  this  agreement. 

"(2)  To  Syndicate  Managers  shall  be  paid  as  compensation  for 
their  services  in  securing  and  underwriting  of  the  plan  and  Tripartite 
Agreement  aforesaid,  and  subscription  to  this  agreement  and  advice 
in  the  management  of  the  property  of  the  United  Railways  Company 
of  St.  Louis  during  the  ^life  of  this  Syndicate,  voting  trust  certificate 
or  certificates  representing  15,000  shares  of  t^e  common  stock  of  the 
United  Railways  Company  of  St.  Louis  acquired  and  to  be  acquired  un- 
der said  agreement  and  plan. 

"(3)  In  re-payment  to  the  subscribers  (so  far  as  the  same  may 
be  sufficient  for  that  purpose)  of  all  sums  by  them  respectively  paid 
to  Syndicate  Managers  pursuant  to  Article  First;  such  repayment  to 
oe  made  to  the  subscribers  ratably. 

"(4)  One-fifth  of  any  residue  of  such  stocks  and  net  proceeds 
remaining  after  payment  in  full  of  all  sums  payable  under  clauses  (1), 
(2)  and  (3)  of  this  article,  shall  be  retained  by  and  shall  belong  to 
Syndicate  Managers  for  their  own  use  as  compensation  for  their  ser- 
vices in  forming  and  managing  the  Syndicate  and  selling  the  securities; 
and  the  remaining  four-fifths  of  such  residue  shall  be  distributed  by 
Syndicate  Managers  among  the  subscribers  ratably,  according  to  their 
respective  interests.  In  ascertaining  profits,  unsold  assets  distributed 
to  stockholders  shall  be  taken  at  the  price  at  which  they  were  orig- 
inally acquired. 

''Such  twenty  per  centum  of  any  such  residue  shall  be  the  only 
compensation  to  be  received  by  Syndicate  Managers  for  their  services 
in  the  matter,  saving  the  compensation  specified  under  Clause  (2): 
and  in  case  there  shall  be  no  such  residue.  Syndicate  Managers  shall 
not  receive  any  compensation  for  their  services  other  than  that  so 


Digitized  by 


Google 


124         SUPREME  COURT  OF  MtSSOURI. 

Johnson  v.  United  Rys. 

specified  in  Clause  (2).  Any  stocks  or  other  assets  comprised  in  such 
residue  may  be  sold  by  Syndicate  Managers  within  the  time  fixed  in 
this  agreement,  or  may  be  distributed  by  them  as  they  may  deem  ex- 
pedient 

"Such  application  of  such  net  proceeds  and  such  distribution  of 
such  residue  may  be  made  by  Syndicate  Managers  from  time  to  time 
when  and  as  they  may  deem  expedient 

''All  cash  sums  received  by  Syndicate  Managers  under  any  pro- 
visions of  this  agreement  shall  be  held  by  them  as  bankers. 

''6.  Syndicate  Managers  shall  issue  to  the  subscribers  suitable 
receipts  for  the  respective  payments  made  hereunder,  and  shall  issue 
to  the  respective  subscribers  certificates  of  interest  substantially  in 
the  form  following.  Such  certificates  of  interest  and  all  rights  and 
obligations  hereunder,  of  the  respective  subscribers,  may  be  made  trans- 
ferable in  the  way  and  manner  indicated  hereinafter: 

"No.  • 

"Participation  Certificate  of  Beneficial  .Interest  in  Purchase  of 
Bonds  of  St  Louis  Transit  Company  and  Bonds  and  Stocks  of  the 
United  Railways  Company  of  St  Louis. 

"Brown  Brothers  and  Company,  Managers  of  a  Syoidicate  formed 
under  an  agreement  bearing  date  the.  10th  day  of  October,  1904,  for 
the  purchase  of  certain  stocks  -and  bonds  of  the  St  Louis  Transit 
Company  and  the  United  Railways  Company  of  St  Louis,  under  a 
Tripartite  Agreement  between  the  St  Louis  Transit  Company,  United 
Railways  Company  of  St.  Louis  and  Syndicate  Managers,  dated 
September  27th,  1904. 

'   "Hereby  Certify,  that  

has  paid  the  sum  of  Dollars,  ($ ) ,  being  the  first  call 

of per  cent  upon  an  allotted  subscription  of Dol- 
lars, ($. ),  under  the  terms  and  provisions  of  the  above  men- 
tioned agreement. 

"Upon  the  payment  of  the  amount  of  such  subscription  as  and 
when  called  by  Syndicate  Managers,  and  in  accordance  with  the  terms 
of  said  Syndicate  Agreement  (to  all  the  provisions  of  which  this 
certificate  and  the  rights  of  the  holder  hereof  are  subject)  the  reg- 
istered holder  hereof,  upon  the  surrender  of  this  certificate,  properly 
endorsed,  will  be  entitled  to  receive  his  pro  rata  proportion  of  cash  or 
securities  or  both,  in  accordance  with  the  terms  of  said  Syndicate 
Agreement 

"This  certificate  is  transferable  only  on  the  books  kept  for  that 
purpose  at  the  office  of  Brown  Brothers  &  Company,  in  the  City  of  New 
York,  by  the  above  nam.ed  beneficiary  or  his  agent  duly  authorized. 

"No  assignment  of  transfer  of  any  Interest  hereunder,  or  issuance 
of  new  certificate  to  an  assignee,  shall  release  the  original  subscriber 
from  full  liability  for  his  subscription. 

"Payments  upon  calls  as  made  must  be  endorsed  hereon. 

•New  York  City .1904.  
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"And,  upon  the  back  of  each  such  certificate,  shall  be  a  form  of 
assignment  substantially  as  follows.: 

"For  Value  Received Hereby 

Sells,  Assigns  and  Transfers  unto 

all  right,  title  and  interest  In  the  subscription  represented  by  the  with- 
in certificate,  and  subject  to  all  the  terms  thereof,  and  does  hereby 

irrevocably  constitute  and   appoint    

attorney,  with  full  power  of  substitution  in  the  premises,  to  transfer 
this  certificate  on  books  kept  for  that  purpose  by  Brown  Brothers  and 
Company,  59  Wall  Street,  New  York. 

'•Witness:  


Dated   day  of    190.." 

"7.  The  Syndicate  shall  continue  until  the  10th  day  of  October^ 
1905,  but  may  be  extended  beyond  that  date  by  the  Syndicate  Managers, 
provided  such  extension  shall  not  exceed  one  year  after  the  said  10th 
day  of  October,  1905.  Syndicate  Managers  may,  however,  in  their  dis- 
cretion, at  any  time,  terminate  this  agreement  upon  such  notice  to  the 
subscribers  as  they  may  deem  proper. 

"8.  Syndicate  Managers  shall  be  the  sole  and  final  judges  as  to 
whether  at  any  time  it  is  to  the  interest  of  the^  Syndicate  to  proceed 
further  under  this  agreement,  or  under  said  proposed  proceedings 
thereunder.  In  such  event  all  the  stocks  and  other  contract^;  and 
whenever  they  may  deem  expedient,  they  may  abandon  the  objects 
contemplated  in  this  agreement  and  said  proposed  contracts,  and  all 
proceedings  thereunder.  In  such  event  all  the  stocks  and  other 
assets  by  them  acquired  hereunder  and  then  held  for  account  of  the 
Syndicate,  and  the  proceeds  of  such  stocks  and  other  assets,  shall  re- 
main charged  with  the  payment  of  all  expenses  and  liabilities  by  them 
incurred  hereunder,  and  shall  be  applied  in  the  way  and  manner  indi- 
cated in  the  Fourth  Article  in  clauses  (1),  (2),  (3)  and  (4). 

"9.  Syndicate  Managers  shall  have  authority,  from  time  to  time, 
and  at  any  time,  to  incur  such  expenses  as  they  may  deem  proper  in 
carrying  out  or  in  endeavoring  to  carry  out  this  agreement  or  said 
proposed  contracts,  or  in  doing  any  act  or  thing  which  they  may  deem 
to  be  in  the  interest  of  the  Syndicate,  and  they  shall  have  power  and 
authority  in  their  sole  and  absolute  discretion,  finally  to  fix  and  to  pay 
all  compensation  of  depositories,  brokers,  agents,  counsel  and  others; 
and  in  the  expense  account  may  be  included  broker  commissions  as 
usually  paid  on  all  purchases  and  sales;  but  Sy<ndicate  Managers  shall 
not  charge  any  brokerage  for  themselves  additional  to  the  amount 
herein  provided. 

"10.  Syndicate  Managers  shall  have  the  sole  direction  and  manage- 
ment of  the  Syndicate  during  the  term  hereof.  During  said  term  they 
shall  have  the  right  to  the  exclusive  custody  of  the  assets  held  here- 
under. The  enumeration  of  specific  powers  in  this  agreement  shall 
not  be  construed  as  in  any  way  limiting  any  general  power  intended 
to  be  conferred  upon,  or  to  be  reserved  to,  Syndicate  Manage 
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being  intended  to  reserve  to  them,  and  there  are  expressly  conferred 
upon  them  in  addition  to  the  general  and  specific  powers  recited  here- 
in, such  other  general  and  specific  powers  which,  from  time  to  time. 
they  may  deem  necessary  in  order  fully  and  effectually  to  carry  out 
what  they  may  deem  to  be  the  purposes  of  this  agreement,  and  of  this 
Syndicate,  whether  or  not  said  purposes  be  herein  expressed. 

"Syndicate  Managers,  in  their  discretion,  may  submit  to  the  sub- 
scribers any  proposed  change  or  modification  of  this  agreement,  and 
when  assented  to  in  writing  by  a  majority  in  interest  of  the  subscribers, 
any  change  or  modification  so  submitted  by  them  shall  become  a  part 
of  this  agreement,  and  shall  be  binding  upon  all  of  the  subscribers  and 
those  claiming  under  them,  or  each  of  them. 

"Syndicate  Managers  shall  not  be  liable  for  any  error  of  Judg- 
ment or  for  any  mistake  of  law,  or  of  fact,  not  shall  they  be  liable 
for  any  act  or  omission  while  endeavoring  in  good  faith  to  carry  out 
their  purposes  according  to  their  Judgment.  No  obligation  or  liability 
in  addition  to  thos*  herein  expressed  shall  be  applied  against  them. 
In  no  event  shall  they  be  responsible  for  the  re-payment  to  the  sub- 
scribers of  the  sums  by  them  paid  under  any  article  hereof;  but  sail 
sums  shall  be  repayable  only  as  herein  provided  out  of  any  stocks  or 
other  assets  applicable  to  such  payment,  under  the  provisions  of  this 
agreement. 

"11.  Syndicate  Managers  may  become  subscribers  hereto.  As  such 
subscribers  they  shall  be  liable^  for  any  subscriptions  made  by  them, 
and  shall  be  entitled  in  all  respects  so  the  same  rights  and  benefits 
as  other  sftbscribers.  They  may  sell  any  stocks  or  other  assets  by 
them  held  hereunder  to  any  other  subscriber,  anj  any  such  other  sub- 
scriber may  make  any  purchase  from  any  Syndicate  Manager. 

*'From  time  to  time  Syndicate  Managers  may  offer,  on  such  terms 
as  they  may  deem  expedient,  to  sell  any  such  assets  to  subscribers 
severally  and  ratably,  in  sums  proportionate  to  their  respective  Syndi- 
cate subscriptions,  and  in  any  such  offering  they  may  provide  for  the 
disposition  of  any  untaken  stocks  or  other  assets  in  sueh  way  as  they 
may  deem  expedient.  In  any  offering  Brown  Brothers  and  Company, 
as  Syndicate  Managers,  shall  be  entitled,  the  same  as  other  subscribers, 
to  the  benefits  of  such  offering,  and  to  purchase  their  ratable  amount 
of  the  assets  so  offered,  and  to  hold  the  same  without  further  account- 
ability. 

"12.  This  agreement  shall  bind,  and  shall  be  for  the  benefit  of, 
the  parties  hereto  and  of  their  respective  executors  and  administrators. 

"All  rights  and  powers  of  Brown  Brothers  &  Company  hereunder 
shall  vest  in  such  firm,  as,  from  time  to  time,  constituted,  without 
further  act  or  assignment. 

"13.  Each  subscriber  shall  set  opposite  his  subscription  herein 
an  address  to  which  notices,  calls  or  other  communications  may  be 
sent,  and  any  notice,  call  or  other  communication  addressed  to  any 
subscriber  at  the  address  so  given,  and  either  left  at  such  address  or 
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mailed,  shall  be  deemed  actually  given  to  such  subscriber,  and  shall 
be  sufficient  for  all  the  purposes  hereof:  If  any  subscriber  shall  fail 
so  to  furnish  his  address  to  Syndicate  Managers,  he  shall  not  be  en- 
titled to  any  notice  of  calls  or  offers,  or  another  notice  hereunder,, 
and  he  shall  be  deemed  to  assent  to  any  action  of  Syndicate  Managers. 
"In  Witness  Whereof  the  parties  of  the  first  part  have  hereunto 
affixed  their  signatures,  and  the  parties  of  the  second  part,  at  various 
dates,  have  affixed  their  subscriptions  hereto,  it  being  understood  that, 
for  convenience,  this  agreement  may  be  subscribed  in  several  parts, 
and  copies,  with  like  force  and  effect  as  if  all  the  subscriptions  were 
noon  one  part  or  copy  thereof. 

Signed,  Brown  Brothers  &  Co. 

Name  Address  Amt.  Subscription  in  Dollars 

Memorandum. 
"Readjustment  of  the  Capital  and  Finances  of  St.  Louis  Transit 
Company  and  United  Railways  Company  of  St.  Louis.  In  1899  all  the 
street  railway  systems  of  St.  Louis,  293.48  miles  (now  358.65)  were 
purchased  and  consolidated  by  the  United  Railways  Company  of  St. 
Louis  (save  the  St.  Louis  and  Suburban  System,  28  miles),  under  a 
charter  of  the  State  of  Missouri  and  a  fifty  year  franchise  of  the  City 
of  St.  Louis,  which  has  still  over  forty-three  years  to  run,  or  until 
April  12th,  1948. 

"Capitalization — United  Railways  Company  of  St.  Louis: 
General    First    Mortgage    4     per    cent    Gold 

Bonds:  Issued    128,292,0^)0 

Reserved  for  underlying  liens    13,708,000 

Reserved  for   St.  Louis   &  Surburban    3,000,000     $45,000,000 

Preferred  Stock: 

In  the  hands  of  the  public  11,755,900 

Owned  by  Transit  Company  and  pledged  by  it      8,223,200 

In  Treasury  of  Transit  Company    4,100 

Reserved  for  Purchase  of  Underlying  Com- 
panies      16,800       20,000,000 

Common  Stock: 

Reserved  for   Future   Requirements,   Better- 
ments and  Improvements    7,652,500 

Reserved    for    Acquisition    of    Outstanding 
Stocks  and  Underlying  Companies 86,200 

In  Treasury  of  Transit  Company  and  pledged 
by   it    17,261.300     $25,000,000 

Total  Capitalization  of  the  United  Railways 

Company  $90,000,000 

Capitalization — St.  Louis  Transit  Company:  , 
Three   Year    5    per    cent    Collateral    Trust 

Notes,  due  November  1st,  1904   $5,776,0OQ 
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20   Year   5    per   cent   Refunding   and    Gold  ^ 

Bonds:    Reserved   for   Improvements,   but 

only  to  be  issued  after  1905,  and  then  only 

in    amounts   not   to    exceed    $500,000    per 

annum 5,944,000 

Reserve  for  Above  Notes    6,056,000 

In  Hands  of  the  Public   8,000,000     $20,000,000 

Capital  Stock: 

Reserve  for  Future  Requirements   2,7X5,700 

Issued  and  in  Treasury  of  Company  3,000 

Issued  and  in  the  hands  of  Public  17,261,300      20,000,000 

Total   Capitalization    of    St.    Louis    Transit 
Company    $40,000,000 

Capitalization    of    both    Companies    $130,000,000 

Lease. 

"The  United  Railways  Company  of  St.  Louis  (hereinafter  called 
Railways  Company),  is  leased  to  the  St.  Louis  Transit  Company  (here- 
inafter  called  Transit  Company),  for  a  period  of  nearly  forty  years, 
or  from  October  1st,  1899,  to  the  first  day  of  April,  11939.  The  Trans- 
it Company  is  a  corporation  chartered  by  the  State  of  Missouri. 
Under  an  ordinance  of  the  City  of  St.  Louis,  approved  on  the  20th  of 
March,  1899,  it  has  power  to  acquire,  lease  and  operate  until  the  18th 
day  of  March,  1939,  any  of  the  lines  acquired  by  the  Railtvays  Com- 
pany under  the  plan  of  consolidation. 

"During  the  continuance  of  the  lease,  the  Transit  Company  is 
obligated  to  pay  a  net  annual  rental  of  five  dollars  a  share  upon  all 
of  the  preferred  stock  of  the  Railways  Company  now  outstanding,  or 
which  may  hereafter  be  issued  by  Railways  Company  with  the  con- 
sent of  Transit  Company,  and  among  other  things,  to  maintain,  oper- 
ate and  keep  the  railways,  property  and  premises,  and  every  part 
of  the  same,  in  good  repair,  working  order  and  condition,  and  supplied 
with  rolling  stock  and  equipment;  to  make  any  and  all  repairs  and 
replacements,  and  any  and  all  additions  thereon,  and  reasonable  im- 
provements. In  payment  for  such  expenditures  the  Railways  Com- 
pany is  obligated  to  issue  to  the  Transit  Company,  at  par,  its  first 
general  mortgage  bonds  and  preferred  and  common  stocks. 

"Under  the  lease,  the  Transit  Company,  among  other  securities, 
has  received  and  would  receive: 

"$2,877,000  First  General  Mortgage  Four  Per  Cent  Bonds  of  the 
Railways  Company. 

"$8,227,300  Five  Per  Cent  Cumulative  Preferred  Stock  of  the  Rail- 
ways Company. 

"$24,913,800  Common  Stock  of  the  Railways  Company. 

"Of  this  latter  amount  it  has  for  expenditures  heretofore  made, 
received  about  $17,261,300. 
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"About  $17^61,300  Railways  Company  Common  Stock  and  $3,329,- 
700  Railways  Company  Preferred  Stock  are  pledged  as  collateral  for 
the  refunding  and  improvement  mortgage. 

"The  $2,877,000  four  per  cent  bonds  and  $4,893,500  of  the  five 
per  cent  Preferred  Stock  are  pledged  as  collateral  for  the  payment  of 
the  $5,776,000  Three  Year  Collateral  Trust  Notes  of  the  Transit  Com- 
peny  outstanding,  and  upon  payment  of  these  Notes,  are  to  be  deposited 
with  the  Trustee  of  the  Five  Per  Cent  Refunding  and  Improvement 
Gold  Bonds,  as  additional  security  for  the  same. 

Refunding  and  Improvement  Bonds. 

"February  last  the  Transit  Company  sold  to  a  Syndicate  $8,000,- 
000  of  its  Five  Cent  Refunding  and  Improvement  Gold  Bonds,  for 
which  there  appears  to  be  no  market.  $6,056,000  more  of  these  bonds 
are  reserved  for  the  retirement  of  the  $5,776,000  five  per  cent  notes 
due  November  1st,  1904. 

Proposal. 

"It  is  proposed  that  a  syndicate  shall  be  formed  to  readjust  the 
Capitalization  of  the  two  companies  and  by  that  means  provide  the 
cash  necessary  for  the  payment  of  the  Transit  Company  notes,  and 
lis  current  obligations,  and,  further,  provide  working  capital.  Pro- 
vision is  also  to  be  made  for  the  future  needs  of  the  Railways  Com- 
pany by  means  of  securities  to  be  reserved  for  improvements. 

"Briefly,  if  the  Transit  Company  shall  cancel  the  present  issue 
of  $20,000,000  Five  Per  Cent  Refunding  and  Improvement  Bonds  and 
release  the  collateral  under  them,  and  in  lieu  thereof  issue  $10,000,- 
000  Five  Per  Cent  20  Year  Improvement  Bonds,  guaranteed  by  the 
Railways  Company,  which  guarantee  shall  in  turn  be  secured  by  a 
mortgage  upon  all  the  property  of  the  United  Railways  Company, 
then  the  Syndicate  will  endeavor  to  secure  an  exchange  by  which 
the  present  holders  of  $8,000,000  of  Refunding  and  Improvement  Bonds 
will  accept  in  lieu  thereof  $8,000,000  of  new  Improvement  Bonds  and 
will  make  a  contract  with  the  Transit  Company  to  buy  all  the  securi- 
ties in  its  treasury  for  $7,000,000  in  consideration  of  the  Transit 
Company  further  agreeing  to  cancel  and  release,  whenever  called  upon 
to  do  so  by  the  Railways  Company,  the  leasehold  conveyed  to  it  by 
the  lease  of  the  Railways  Company,  bearing  date  the  30th  day  of 
September,  1899. 

"Simultaneously  the  Railways  Company  is  to  evacuate  an  agree- 
ment with  the  Syndicate,  by  which  the  former  will  demand  from  the 
Transit  Company  a  release  from  its  lease,  bearing  date  30th  day  of 
September,  1899,  and  will  accept  such  release  and  will  undertake  the 
operation  of  all  of  the  railroads  so  released  to  it  by  the  Transit  Com- 
pany, and  will  also  guarantee,  and  as  between  itself  and  said  Transit 
Company  assume  and  pay  the  $10,000,000  Five  Per  Cent  20  Year 
Improvement  Bonds  of  the  Transit  Company,  and  will  convey  and 
'8sue  to  Syndicate  all  of  its  common  stock  heretofore  unissued  by  it, 
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about  17,652.500,  in  consideration  of  Syndicate  depositing  with  a 
Trust  Company,  for  the  ben^eflt  of  Railways  Company,  upon  condi- 
tions to  be  named,  70,000  shares  of  its  Preferred  Stock. 

Voting  Trust. 

''So  as  to  protect  and  insure  the  proper  management  of  the  Rail- 
ways Company  during  the  next  five  years,  and  protect  the  value  of 
the  securities  bought  by  the  Syndicate,  it  is  proposed  that  all  the 
common  stock  received  by  the  Syndicate  shall  be  exchanged  for  Vot 
ing  Trust  Certificates,  under  an  agreement  covering  a  period  of  five 
years  from  the  date  of  purchase,  unless,  in  the  discretion  of  these 
Trustees,  R  shall  be  deemed  expedient  to  sooner  dissolve  the  Voting 
Trust 

"Offer  to  St.  Louis  Transit  Company  Stockholders. 

"Of  the  Common  Stock  of  the  Railways  Company  bought  by  the 
Syndicate  and  received  from  the  Railways  Company,  the  Syndicate 
will  offer  each  individual  holder  of  Transit  Company  Stock,  on  de- 
posit of  his  Stock,  within  twenty  days  of  the  date  of  the  offer,  with 
a  Trustee  to  be  named,  one  Voting  Trust  Certificate  for  two  shares  of 
United  Railways  Common  Stock  for  five  shares  of  Transit  Company 
Stock  so  deposited;  it  being  part  of  the  Syndicate  agreement  with 
Railways  Company  that  any  St  Louis  Transit  Company  Stock  so 
received  in  exchange  by  the  Syndicate  shall  be  delivered  to  the  Rail- 
ways Company.  The  amount  of  United  Railways  Common  Stock  re- 
quired for  this  exchange  is  $6,904,520  par  value.  Any  stock  not  taken 
under  the  offer  is  to  remain  the  property  of  the  Syndicate. 

Preferred  Stock  Agreement. 
"Of  the  $8,227,300  Preferred  Stock  of  the  United  Railways  Com- 
pany included,  in  the  purchase  from  the  Transit  Company  $7,000,000 
is  to  be  deposited  with  a  Trustee  for  account  of  the  Railways  Com- 
pany, to  be  held  for  improvements  or  betterments,  or  otherwise,  and 
sold  only  under  instructions  from  the  Board  of  'Directors  of  the 
Railways  Company,  as  appointed  by  the  Voting  Trustees. 

Managers'  Compensation. 
"Of  the  Common  Stock  of  the  Railways  Company  acquired  by 
the  Syndicate  from  the  Transit  Company  and  the  Railways  Company, 
Managers  are  to  retain  15,000  shares  as  compensation  for  their  serv- 
ices in  securing  underwriting,  carrying  out  plan  of  readjustment  and 
managing  the  property  of  the  Railways  Company  during  the  life  of  the 
Syndicate.  In  addition  and  for  selling  the  securities  acquired  by  the 
Syndicate  they  are  to  receive  20  per  cent  of  profits  from  sales,  after 
all  expenses  of  management,  etc.,  have  been  deducted. 

General  Mortgage  Reduction. 
"It  is  proposed  that  the  $3,000,000  General   Mortgage  Four  Per 
Cent  Bonds  reserved  in  the  treasury  of  the  Railways  Company  for 
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the  purchase  of  the  St  Louis  Suburban  shall  be  cancelled,  thus  re- 
ducing the  general  mortgage  to  $42,000,000. 

Duration  of  Syndicate. 
» "One  year,  with  power  in  the  Managers  to  extend  for  a  further 

period  of  one  year. 

Result  to  Syndicate: 

12,000,000  Transit  Company  5  per  cent  Improvement  Bonds 

at  85    : $     1,700.000 

$2,887,000  Railways  Company  4  per  cent  Mortgage  Bonds 

at  771/2   and    interest    2,268,035 

11,227,300  Railway  Company  5  per  cent  Pre- 
ferred Stock  at  50    613,650 

Common  Stock,  Railways  Company    $24,913,800 

Less  Amount  for  Transit  Stockholders 6,904,520 

Less  Commission   Stock 1,500,000 

8,404.520 

•      ,  $16,509,280 

$16,509,280  Common  Stock  at  17.14  less  2 1/2  per  cent  2.418.315 


$  7,000,000 
Disposition  of  Proceeds: 

For  Payment  of  5  per  cent  Notes  $  5,776,000 

To  Write   Down   Assets    369,000 

For  Paving  Required  by  City    . . . .' 205,000 

For  Current  Liabilities  361,000 

For  Working    Capital    289,000  $  7,000.000 

Ownership  of  Stock: 

Preferred  Stock  in  Hand  of  Public  .\  .$11,755,900 

Common  Stock  in  Hands  of  Public  6,904,520  $18,660,420 

Owned  by  Syndicate,  including  Commission  Stock: 

Preferred   Stock    $  1,227,300 

Common  Stock    18,009,280  $19,236,580 

^«^  Capitalization. 

With  Trustee 

and  In      Outstand- 

Bonds:  Authorized.    Treasury.         ing. 

Underlying   Liens    $13,688,000 

General  Mortgage   4    per   cent   Bonds 

of  which  $12,708,000  are  Reserved 

for  Underlying  Liens   $42,000,000  28,292,000 

Improvement  58    :.   10,000.000  10,000,000 

Preferred  Stock    20,000,000    7,016,800     12,983,200 

Common  Stock 25,000,000         86,200    24,913,80o 

$97,000,000  $7,103,000  $89,877.1 
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Fixed  Charges: 

On  Underlying  Liens  $     754,400 

On  General  Mortgage  4s   1,131,680 

On  Improvement  58    500,000 

$2,386,080 
Dividend  on  $12,983,200  Preferred  Stock,  Cumula- 

tive,  but  not  a  Fixed  Charge 649,160 


$3,035,240 


The  Tripartite  Agreement  was  submitted  to  the 
stockholders  of  the  Transit  Company  at  a  special  meet- 
ing held  October  19,  1904,  at  which  the  following  pro- 
ceedings were  had : 

"The  secretary  then  read  the  call  for  the  meeting  as  contained 
in  the  notice  hereinbefore  set  forth,  whereupon  Mr.  H.  S.  Priest  sub- 
mitted for  the  consideration  and  action  of  the  meeting,  the  following 
resolutions,  to-wit: 

"Whereas,  on  the  30th  day  of  September,  1899,  this  company  en- 
tered into  a  contract  of  lease  with  the  United  Railways  Company 
of  St.  Louis,  by  which  it  acquired,  for  a  term  of  thirty  years,  the 
right  to  operate  the  properties  of  the  lessor,  and  immediately  there- 
after entered  upon  the  operation  of  the  properties,  pursuant  to  the 
terms  of  said  lease;   and, 

"Whereas,  making  the  improvements,  betterments  and  additions 
to  the  demised  property  as  required  by  the  covenants  of  the  lease, 
the  payments  of  rentals  therein  provided  for,  and  in  the  operation 
of  the  property,  this  company  has  contracted  an  indebtedness  largely 
in  excess  of  its  available  resources;  and, 

"Whereas,  in  order  to  pay  an  indebtedness  then  due  on  the  first 
day  of  November,  1901,  this  company  authorized  an  issue  of  $6,000,- 
000  of  three  year  five  per  cent  collateral  trust  notes  secured  by  a 
pledge  of  the  Mercantile  Trust  Company  of  St.  Louis  of  $2,877,000 
United  Railways  Company  four  per  cent  general  mortgage  bonds, 
and  48,935  shares  of  United  Railways  Company  five  per  cent  preferred 
stock,' which  it  had  acquired  for  betterments  and  improvements  made 
upon  the  property  under  th6  terms  of  the  lease  aforesaid,  of  which 
authorized  issue  of  collateral  trust  notes  $5,776,000  were  issued  and 
sold  and  mature  on  November  1st,  1904 ;  and, 

"Whereas,  the  indebtedness  of  this  company  continued  to  in- 
crease, so  that  on  June  17th,  1903,  by  authority  and  direction  of  a 
convention  of  its  shareholders,  it  was  determined  to  issue  $20,000,00*) 
five  per  cent  twenty-year  refunding  and  improvements  bonds  for  the 
purpose  of  paying  the  then  existing  indebtedneis,  provide  for  the 
payment  of  the  above  collateral  trust  notes  and  create  a  resource 
for  other  improvements  and  betterments  upon  the  leased  property 
which.it  had  covenanted  to  make  in  the  aforesaid  lease^-which  bonds 
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were  to  be  secured  by  a  deposit  of  the  bonds  and  stock  covered  by 
the  collateral  note  pledge  and  33^97  shares  of  the  preferred  stock  of 
the  United  Railways  Company,  and  172,619  shares  of  United  Rail- 
ways Company  common  stock,  together  with  a  mortgage  of  its  leasehold 
and  the  guaranty  of  the  United  Railways  Company;  and, 

"Whereas,  by  the  indenture  of  trust  securing  the  aforesaid  issue 
of  bonds,  it  was  provided  that  $8,000,000  were  to  be  imidediately 
certified  and  delivered  to  this  company,  which  bonds  were  so  delivered 
to  this  company  and  sold,  but  the  amount  realized  therefrom  was  not 
sufficient  to  meet  all  the  financial  requirements  of  this  company;  and, 

"Whereas,  this  company  has  been  unable  to  sell  the  $6,056,000 
of  bonds  reserved  by  the  above  indenture  of  trust,  to  pay  off  the  col- 
lateral notes,  for  an  amount  which  will  enable  it  to  meet  the  said 
collateral  trust  notes  at  maturity  and  has  been  unable  to  secure  an 
exchange  of  the  said  reserved  bonds  for  the  collateral  trust  notes, 
by  reason  whereof  the  reserved  bonds  are  unavailable  and  valueless  to 
accomplish  the  purpose  for  which  they  were  reserved;  and, 

''Whereas,  this  company  is  without  financial  resources,  other  than 
the  bonds  and  stocks  pledged  as  hereinbefore  stated,  with  which  to 
meet  its  indebtedness,  and  has  no  resource  wherewith  to  make  im-    ^ 
provements,  additions  and  betterments  required  of  it  by  the  above 
lease;  and, 

'^Whereas,  it  is  proposed  to  issue  $10,000,000  of  bqnds,  to  be  guar- 
anteed  by  the  United  Railways  Company,  of  St.  Louis,  and  its  guar- 
anty secured  by  a  mortgage  upon  all  of  its  property  next  in  rank  of 
lien  to  that  of  its  general  mortgage,  for  the  purpose  of  exchanging 
18,000,000  of  the  proposed  issue  at  par  for  the  $8,000,000  outstanding 
of  the  authorized  issue  of  $20,000,000  refunding  and  improvement 
bonds,  and  to  cancel  all  of  the  issued  and  unissued  refunding  and  im- 
provement bonds  and  release  the  indenture  of  trust  securing  the  same, 
and  thereby  release  the  stocks  and  bonds  pledged  under  the  refund- 
ing and  improvement  mortgage ;  and, 

''Whereas,  $2,000,000  of  the  proposed  $10,000,000  of  bonds,  together 
with  the  stocks  and  bonds  released  from  the  lien  of  the  refunding  and 
improvement  mortgage,  and  those  remaining  under  the  collateral 
trust  note  pledge,  will  enable  this  company  to  contract  with  the  United 
Railways  Company  for  the  guaranty  of  its  proposed  issue  of  |10,- 
000,000  of  bonds,  and  for  a  mortgage  to  secure  such  guaranty  as 
above  stated,  and  for  a  surrender  of  the  lease,  which  has  become 
more  burdensome  than  this  company  can  bear,  and  a  sale  of  these 
securities  to  pay  off  its  collateral  note  indebtedness;  and, 

"Whereas,  on  the  27th  day  of  September,  1904,  concerning  the 
said  premises,  this  company,  the  United  Railways  Company  of  St 
Louis,  and  ferown  Brothers  &  Company,  as  Syndicate  Managers,  en- 
tered into  the  following  contract:  .  .  . 

"Now,  therefore,  be  it  resolved  as  follows: 

"First,  that  the  tripartite  contract  made  and  entered  into  by  and 
between  this  company,  the  United  Railways  Company  of  St.  Xouis 
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and  Brown  Brothers  &  Ck)mpan7,  as  Syndicate  Managers,  as  above  set 
forth,  be  and  the  same  is  hereby  approved,  ratified  and  confirmed. 

"Second.  Resolved,  that  this  company  make  an  issue  for  the  pur- 
pose  hereinbefore  recited,  its  Improvement  Bonds,  payable  to  bearer, 
or  to  the  registered  holder  thereof,  for  the  aggregate  amount  of 
110,000,000,  which  bonds  shall  bear  date  October  1,  1904,  payable 
twenty  years  thereafter,  to  be  of  the  denomination  of  $1000  each  and 
to  bear  interest  at  the  rate  of  five  per  cent  per  annum,  and  to  be  sub- 
stantially in  the  following  form,  to^wit:  [Here  follows  the  form  of  the 
bonds.] 

"And  be  it  further  resolved  that  the  directors  and  officers  of  this 
company  be  and  they  are  hereby  given  full  and  complete  power  to  do 
everything  in,  of  and  concerning  the  premises  which  may  appear  to 
them  needful  or  convenient  to  be  done." 

One  hundred  sixty-two  thousand  one  hundred  and 
seventy-five  votes  were  east,  of  which  Brown  Brothers  & 
Company,  as  proxies,  cast  155,127,  Murray  Carleton,  aa 
proxy,  6,749,  and  254  by  various  other  parties. 

At  a  meeting  of  the  stockholders  of  the  United  Rail- 
ways Company  held  on  October  20,  1904,  the  following 
proceedings  were  had : 

"The  secretary  then  read  the  call  for  the  meeting  as  contained 
in  the  notice  hereinabove  set  forth,  whereupon,  Mr.  H.  S.  Priest 
submitted  for  the  consideration  and  action  of  the  meeting  the  fol- 
lowing resolutions,  to-wit: 

"Whereas,  this  company  by  the  direction  and  authority  of  its 
stockholders  and  directors  has  heretofore  guaranteed  an  issue  of 
$20,000,000  of  refunding  and  improvement  bonds  authorized  and  agreed 
by  the  St  Louis  Transit  Company;  and, 

"Whereas,  $8,000,000  of  said  bonds  have  been  sold  by  St. 
Louis  Transit  Company  and  are  now  outstanding;  and, 

"Whereas,  said  Transit  Company  has  authorized  an  issue  of 
$10,000,000  of  its  bonds  called  'Improvement  Bonds'  to  be  used  for 
the  purpose  of  exchanging  $8,000,000  thereof  for  the  said  $8,000,000 
of  outstanding  refunding  and  improvement  bonds,  the  remainder  to 
be  used  for  the  purpose  of  paying  in  part  an  issue  of  collateral  trust 
notes  made  by  said  Transit  Company,  maturing  November  1st,  1904, 
provided  this  company  was  guaranteed  the  said  proposed  issue  of 
improvement  bonds  and  secured  its  guaranty  thereof  by  a  mortgage 
upon  all  of  its  property  next  in  rank  of  lien  to  its  general  mortgage; 
and, 

**Wherea8,  the  said  Transit  Company,  this  Company  and  Brown 
Brothers  and  Company,  as  Syndicate  Managers,  entered  into  the  fol- 
lowing contract,  namely:  [Said  contract  referred  to — Tripartite  Agree- 
ment— is  set  out  above.] 
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"And  whereas,  it  is  to  the  interest  and  for  the  benefit  of  this 
company  to  make  the  said  contract  and  guarantee  the  said  bonds,  and 
to  secure  its  guaranty  by  a  mortgage  or  deed  of  trust  as  aforesaid; 

"Therefore,  be  it  Resolved, 

"First.  That  the  said  contract  made  and  entered  into  by  t^nd 
between  this  company,  the  St.  Louis  Transit  CJompany  and  Brown 
Brothers  and  Company,  as  Syndicate  Managers,  as  set  forth,  be  and 
the  same  is  hereby  approved,  ratified  and  confirmed. 

"Second.  Resolved,  that  this  company  guarantee,  for  the  pur- 
pose hereinbefore  recited,  and  under  the  circumstances  hereinbefore 
recited,  the  said  authorized  issue  of  ten  million  dollars  of  improve- 
ment bonds  of  the  St.  Louis  Transit  Company,  which  bonds  shall 
bear  date,  October  1st,  1904,  to  be  payable  20  years  thereafter,  and  to 
be  of  the  denomination  of  $1,000,  and  to  bear  interest  at  the  rate  of  5 
per  cent  per  annum,  and  to  be  substantially  in  the  following  form: 

"And  be  it  further  resolved  that  this  company  make  its  mortgage 
in  substantially  the  following  form  to  secure  its  guaranty  endorsed 
upon  said  bonds,  viz:   .  .   . 

"Third.  And  be  it  further  resolved  that  the  directors  and  offi- 
cers of  this  company  be  and  they  are  hereby  given  full  and  complete 
power,  authority  and  direction  to  do  everything  in  or  concerning  the 
premises  which  may  appear  to  them  needful  or  convenient  to  be 
done." 

One  hundred  sixty-three  thousand  three  hundred  and 
fifty-two  shares  of  preferred  stock  and  172,613  of  the 
common  stock,  a  total  of  335,965  shares,  were  voted  in 
favor  of  these  resolutions  and  none  against,  and  they 
were  declared  adopted. 

No  other  or  further  action  was  taken  by  the  stock- 
holders of  either  company  than  as  above  set  out. 

At  a  meeting  of  the  board  of  directors  of  the  Transit 
Company  held  October  20,  1904,  the  following  proceed- 
ings were  had: 

**St.  Louis  Transit  Company. 
"Office  of  the  St.  Louis  Transit  Co. 

"St.  Louis,  Mo.,  Oct.  20,  1904. 
"A  special  meeting  of  the  Board  of  Directors  of  the  St.  Louis  Tran- 
sit Company  was  held  this  day  at  the  hour  of  2:15  o'clock  at  the  office 
of  the  company.  Room  618  Security  Building,  St.  Louis,  Mo.,  pursuant 
to  notice  duly  given,  at  which  were  present  Mr.  Murray  Carleton, 
president,  and  the  following  named  directors: 

"A.  D.  Brown,  James  Campbell,  Louis  A.  Cella,  F.  E.  Marshall, 
H.  S.  Priest,  Robert  McCulloch,  Ceo.  L.  Edwards.  Absent:  C.  II. 
Spencer  and  Eugene  Delano.    Mr.  E.  H.  Conrades  was  also  present. 
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"The  president  stated  to  the  board  that  at  the  meeting  of  the 
stockholders  held  on  October  19,  1904,  the  resolutions  presented  at  said 
meeting  (a  copy  of  which  are  embraced  in  the  minutes  of  said  meeting) 
were  carried  in  the  affirmative  by  the  following  vote:  162,175  shares 
voted  in  favor  thereof  and  none  against. 

"On  motion  of  Mr.  A.  D.  Brown,  duly  seconded  by*  Mr.  James 
Campbell,  the  following  resolution  was  unanimously  adopted: 

"Resolved,  That  in  pursuance  of  the  consent  and  direction  given 
to  the  stockholders  of  this  company  at  their  meeting  duly  called  and 
held  on  the  19th  day  of  October,  1904,  the  board  of  directors  hereby 
authorizes  and  directs  the  issue  of  Improvement  Bonds  of  this  com- 
pany to  the  amount  of  110,000,000  par  value,  in  the  form  this  day 
authorized  by  the  stockholders  of  the  company,  and  further  authorizes, 
empowers  and  direct3  the  president  or  vice-president  and  secretary  to 
4uly  sign  and  execute  the  said  bonds,  and  to  do  any  and  every  other 
thing  requisite  or  necessary  to  be  done  in  order  to  make  said  bonds 
efTective,  and  further,  to  carry  into  force  an  agreement  made  and  enter- 
ed into  by  and  between  this  company,  the  United  Railways  Company 
of  St  Louis,  and  Brown  Bros.  &  Company  as  Syndicate  Managers, 
ratified  and  approved  at  the  said  meeting  of  the  shareholders  as  afore- 
said. 

"There  being  no  further  business  before  the  meeting,  the  same 
was,  on  motion  duly  seconded,  adjourned. 

"Murray  Carleton,  President. 
"James  Adkins,  Secretary." 

On  October  26,  1904,  Murray  Oarleton,  as  president 
of  the  United  Railways  Company,  made  a  formal  de- 
mand in  writing  on  the  St.  Louis  Transit  Company  under 
Article  I  of  the  Tripartite  Agreement  for  the  surrender 
of  the  lease,  and  on  the  same  day  the  release  was  or- 
dered by  the  board  of  directjors  and  subsequently  a  deed 
of  release  was  duly  executed. 

The  preliminaries  being  now  arranged  and  the  lease 
surrendered,  the  Transit  Company  at  midnight  of  Octo- 
ber 31,  1904,  delivered  possession  of  the  leased  property 
to  the  United  Railways  Company  and  from  that  hour  the 
United  Railwajis  Company  undertook  the  operation 
of  the  street  car  lines.  The  Transit  Company  did  no 
further  business.  In  the  execution  of  the  Tripartite 
Agreement  all  of  its  property  of  ever\'  kind  and  charac- 
ter was  turned  over  to  the  United  Railways  Company 
and  the  Syndicate.  Many  suits  for  personal  injuries 
were  then  pending,  but  no  provision  was  made  for  claims 
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of  this  character.  There  was  no  breach  of  the  lease 
and  the  satisfactory  condition  of  the  leased  property  is 
shown  by  the  following  letter  of  Murray  Carleton,  the 
president : 

"The  United  Railways  Company  of  St.  Louis,  Mo. 
Office  of  President. 

"St  Louis,  Mo.,  November  14,  1904. 
"Messrs.  F.  S.  Smithers  &  Co., 
'•Messrs.  Spencer,  Trask  ft  Co., 

New  York  City,  N.  Y. 
''Gentlemen:  . 

"In  reply  to  your  inquiry  touching  the  physical  condition  of  the 
property  of  the  United  Railways  Company  of  St.  Louis,  and  its  financial 
condition  under  the  readjustment  of  the  capitalization  of  the  St.  Louis 
Transit  Company  and  the  United  Railways  Company,  I  submit  the  fol- 
lowing: 

"Physical  Condition. 

"'The  St.  Louis  Transit  Company,  during  1902  and  1903,  and  th» 
early,  part  of  1904,  expended  large  sums  of  money  for  betterments, 
construction  and  equipment,  to  prepare  itself  to  carry  effectively  and 
economically  the  largely  increased  traffic  incident  to  the  Louisiana 
Purchase  Exposition. 

"The  above  important  expenditures  inure  entirely  to  the  benefit' 
of  the  United  Railways  Company.  I  am,  therefore,  of  the  opinion,  not^ 
withstanding  the  increased  service  required  of  It,  that  the  condition  of 
the  track  and  equipment  is  good.  The  company's  power  plants  have 
been'  fnlly  maintained,  and  a  detailed  report,  now  being  prepared, 
will,  I  think,  show  that  no  important  additions  need  to  be  made 
to  these  plants  for  several  years  to  come.  I  believe,  also,  that  the 
company  can  maintain  its  track  and  equipment  out  of  earnings  for 
several  years  to  come  with  little,  if  any,  recourse  to  capital  expenditure. 

"Financial  Condition. 

"The  balance  sheet  of  November  1st,  1904,  shows  a  surplus  over 
all  current  and  accrued  liabilities  of  |633,259.66~-|288,714.47  of  which 
is  represented  by  material  and  supplies  on  hand,  leaving  an  actual 
cash  surplus  of  $344,546.19;  in  addition  to  which  the  company  has 
$7,000,000  of  its  preferred  stock  in  the  hands  of  trustees  for  future 
betterments  and  improvements. 

"For  your  further  guidance,  I  submit  a  statement  of  the  actual 
gross  and  net  earnings  of  the  St.  Louis  Transit  Company,  and  of  the 
United  Railways  Company  for  1902,  1903  and  1904  (two  months  of  the 
last  year  being  estimated) ;  also  an  estimate  of  the  gross  and  net  earn, 
ings  for  1905,  which  I 'feel  is  a  conservative  one,  and  within  the  power 
of  the  Company  to  realize. 
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Respectfully  yours, 

(Signed)   Murray  Carleton, 

President. 
Official  Returns  and  E^stimates. 
"The  following  figures  represent  actual  earnings  reported  by  the 
company  for  the  respective  years,  with  fixed  charges  based  upon  the 
readjustment  of  the  capitalization  of  the  company: 

1902  190a 

Gross  Earnings  and  other  income   $6,452,218.90      $7,295,847.38 

Operating  Expenses   and  Taxes    3,967,721.32        4,513,514.67 

$2,484,497.58       $2,782,332.81 

Interest  on  Underlying  Liens $   754,400.00      $    754,400.00 

Interest  on  $28,292,000  First  General  Mortgage  4s:  $1,131,680.00,  $1,886,- 

080.00,  $1,131,680.00,  $1,886,080.00 
Surplus  after  Charges  as  above    $  598,417.58      $  896,252.81 

"The  following  figures  are  based  upon  careful  and  conservative 
estimates,  the  earnings  for  1904  being  estimated  for  the  last  two  months 
of  the  year.  The  estimates  for  1905  are  basel  upon  earnings  prior  to 
1904,  as  during  the  present  year  the  St.  Louis  Exposition  traffic  has 
increased  the  earnings  considerably  beyond  normal  proportions: 

1904  1905. 

Gross  E}amings  and  other  income   $9,810,150.00      $8,334,872.00 

Operating  Expenses  and  taxes    5,591,785.00        4,750,877.00 

$4,218,365.00       $3,583,995.00 

Interest  on   Underlying  Liens    $   754,400.00      $   764,400.00 

Interest  on  $28,292,000  First  General  Mortgage  4s:    $1,131,680.00,   $1,- 

886,080.00,  $1 131,680.00,  $1,886,080.00. 

1904  1905 

Surplus  after  Charges  as  above    $2,332,285.00      $1,697,915.00 

"The  City  of  St.  Louis  is  the  fourth-largest  city  in  the  United 
States,  and  has  always  been  prominent  for  its  conservatism.  It  is  the 
largest  railroad  center,  and  the  third-largest  commercial  and  jobbing 
center,  in  the  United  States.  During  the  eight  years  from  1896  to  1903, 
inclusive,  the  assessed  valuation  of  real  estate  has  increased  over  21 
per  cent. 

"The  Southwestern  country,  which  is  immediately  tributary  to 
St.  Louis,  has  in  recent  years  shown  very  remarkable  and  substantial 
growth.  It  has  been  the  field  of  over  one-half  the  railroad  construction 
of  the  past  three  years,  and  the  continue!  increase  of  population  and 
wealth  will  contribute  to  the  prosperity  of  St.  Louis  and  its  interests." 

The  contention  of  the  United  Railways  Company 
is  that  it  assumed  and  paid  obligations  of  the  Transit 
Company  in  excess  of  the  property  received,  and  two 
statements  were   offered  in  evidence,  *  for  the  purpose 
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of  showing  the  assets  taken  and  liabilities  claimed  to 
have  been  assumed,  as  follows: 

"Liabilities  Assumed  and  Assets  Required  from  St.  Louis  Transit 
Company  upon  the  Surrender  of  its  Lease  to  the  United  Railways 
Company  of  St.  Louis,  October  31,  1904. 

LIABILITIES. 

St  Louis  Transit  Company  Improvement,  20- 
year  5  per  cent  Gold  Bonds  guaranteed  by 

United  Railways  Co 10,000,000.00 

Bills  payable  .  .^ 7a5,221.00 

Accounts  payable— audited   vouchers    324,858.11 

Unclaimed  wages  4,210.40 

Trust  fund  certificates  —  employes'  savings  de- 
posit    6,445.00 

Employes'  badge  deposit 288.65 

Outstanding  bank  checks   * 402.55 

Matured  bonds  and  coupons 105,380.00 

DMdends  accrued  on  United  Railways  Com- 
pany preferred  stock  54,096.66 

Interest  accrued  on  funded  debt   627,860.00 

Outstanding  tickets  14,987.50 

Sundry  creditors   , 14,309.73 

Sundry  accrued  and  feserve  accounts   33,422.94 

Total  liabilities  assumed   $11,921,482.54 

ASSETS. 

Preferred  capital  stock  of  United  Railways 
Company  of  St.  Louis  (70,000  shares)  held 
by  The  National  Bank  of  Commerce  in  St. 

Louis,  Trustee    $7,000,000.00 

Capital  stock  of  the  Louisiana  Purchase  Ex- 
position Company,  par-value  $210,000.00 2,100.00 

Securities  due  from  the  United  Railways  Com- 
pany of  St.  Louis  for  construction  and  equip- 
ment: 

Expenditures   1,118,876.57 

Material  and  supplies  on  hand  286,614.47 

Cash 614,015.25 

Brown  Brothers  &  Co.,  Syndicate  Managers  .  1,224,000.00 

Bills  receivable    *. .         86,556,73 

Accounts  receivable  48,247.07 

Conductors'  collections    559.50 

City  of  St  Louis  2,007.33 

United  States  Government— P.  O.  Dept 11,044.40 

The  Fidelity  &  Casualty  Co.,  of  N.  Y 75,000.00 
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Cash    on    Deposit    for    Pajonent    of    Matured 

Bonds  and  Coupons  .' 105,380.00 

Sundry  debtors  17,206.92 

Sundry  accounts  paid  in  advance  82,010.53 

$10,673,618.77 
Excess  of  liabilities  over  assets  acquired  by  the 
United    Railways    Company    of    St.    Louis, 
October  31,  1904.  upon  surrender  of  Transit 
Company's   lease    |  1,247,863.77 

The  second  is  as  follows : 

''Liabilities  of  .the  St.  Louis  Transit  Company  Paid  and  Assumed 
and  Assets  Acquired  Prom  Said  Company  by  United  Railways  Com- 
pany of  St.  Louis. 

Exhibit.  Liabilities. 

A    St.  Louis  Transit  Company  Improvement  20-year  5 
percent  Gold  Bonds  guaranteed  by  United  Railways 

Co : : $10,000,000.00 

B    Bills  Payable  and  Accrued  Interest   743,909.00 

C    Accounts  Payable  —  Audited  Vouchers   324,858.11 

D    Employes'  Trust  Fund  Certificates   6,445.00 

E    Outstanding  Checks  of  St.  Louis  Transit  Company  . .  402.55 

P    Matured  Bonds  and  Coupons   105,380.00 

G    Interest  Accrued  on  Funded  Debt    627,860.00 

H    Injuries  and  Damages  Claims  Paid  by  United  Rail- 
ways Co.  of  St.  Louis  on  which  Appeal  Bonds  had 

been   Given    273,058.03 

(Amount  of  said  Appeal  Bonds  $583,626.84.) 

I    Unclaimed    Wages 4210.40 

"    Employe's  Badge  Deposits   288.65 

"    Dividend  Accrued  on  129,832  shares  Preferred  Stock 

of  United  Railways  Company  of  St  Louis 54,096.66 

"    Outstanding  Tickets  of  St  Louis  Transit  Company  14,987.50 

"    Sundry  Accrued  and  Reserved  Accounts  1,804.20 

J    Sundry   Creditors    14,249.73 

Total  Liabilities  Assumed  $12,171,549.92 

Exhibit  Assets. 

K    Capital  Stock  of  the  Louisiana  Purchase  Exposition 

Co.  Par  Value  $210,000.00   

"    Expenditures  Made  on*  Property  of  United  Railways 
Co.  of  St  Louis  by  St  Louis  Transit  Co.  not  paid  by 

United  Railways  Co.   October  31,   1904    1.118,876.57 

'*    Material  and  Supplies  on  hand    286.614.47 

"    Cash   614,015.25 

"    Brown  Bros.  &  Co.  Syndicate  Managers   1,224,000.00 
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"    Ck)nductor8'    Collections 559.50 

"    City  of  St  Louis  2.007.33 

"    United  States  Government— P.  O.  Dept 11,044.00 

"    The  Fidelity  &  Casualty  Co.  of  N.  Y '  49,600.00 

L   Cash  on  Deposit  for  payment  of  Matured  Bonds  and 

Coupons    105,380.00 

M   Notes  Receivable  and  Interest  Accrued  to  Oct.  31, 

1904    88,479.97 

N    Sundry   Debtors    17,206.92 

0    Sundry  Accounts  Paid  in  Advance   82,010.63 

P   Accounts  Receivable 44,251.91 

I  3.643,946.85 
"September  30th,  1909." 

Exhibit  '*H^^  referred  to  in  this  statement,  covering 
$273,058.03,  is  entitled  as  follows: 

"Statement  of  St  Louis  Transit  Company  damage  claims  paid  by 
Hnited  Railways  Company  of  St.  Louis  from  November  Ist,  1904,  to 
September  30th,  1909,  for  which  bonds  were  given." 

In  the  itemized  statement  of  Exhibit  **G"  entitled, 
"Interest  accrued  on  funded  debt  $627,860,'*  appears 
this  item:  **St.  Louis  Transit  Company  Improvements 
Bonds,  $10,000,000.  5  per  cent  $41,666.66." 

■These  bonds  were  not  authorized  to  be  issued  until 
Odober  20,  1904,  and  were  to  be  assumed  under  the 
terns  of  the  Tripartite  Agreement  by  the  United  Rail- 
ways Company. 

The  answer  of  defendant  Transit  Company  is  a 
general  denial  and  a  plea  of  champerty.  The  United 
Railways  Company  sets  up  the  lease,  the  Tripartite 
Agreement  and  proceeds  : 

"And  defendant,  further  answering,  says,  that  on  the  

^7  of  October,  1904,  it  requested  the  Transit  Company  to  surrender 
^  it,  by  proper  instruments  or  conveyance  of  release,  all  and  singu- 
^  the  property  demised  by  the  lease  of  September  30th,  1899,  and  the 
delivery,  assignment  and  transfer  to  it  of  the  possession  of  all  said 
demised  property,  and  all  cash,  bills  receivable  and  other  credits  then 
owned  or  held  by  it  as  provided  in  the  first  paragraph  of  Article  I  of 
^0  agreement  last  mentioned,  this  defendant  being  thereto  requested 
^  Brown  Brothers  &  Company,  Syndicate  Managers,  as  is  provided 
^y  paragraph  b  of  Article  III.,  of  said  agreement  last  mentioned;  and 
this  defendant  says  that  the  said  St  Louis  Transit  Company  did  there- 
upon, and  pursuant  to  said  agreement  and  said  request  make  a  con- 
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veyance  of  release  to  all  the  property  demised  of  the  said  lease  of  Sep- 
tember 30th,  1899,  and  did,  on  the  Slst  day  of  October,  1904,  deliver,  as- 
sign and  transfer  to  this  defendant  immediately  possession  of  all  said 
demised  property,  and  all  cash,  bills  receivable,  and  other  credits  then 
owned  or  held  by  it;  and  that  thereupon  this  defendant  did  release  ; 
and  fully  acquit  said  Transit  Company  from  all  liability  which  had 
then  accrued,  or  might  thereafter  accrue  to  it  under  and  by  virtue  of 
the  terms  of  the  said  lease;  and  this  defendant  did  assume  and  under- 
take to  pay  all  debts  then  contracted  by  said  St.  Louis  Transit  Com- 
pany, for  labor,  materials  and  supplies  rendered  or  furnished  to  said 
St.  Louis  Transit  Company,  as  is  provided  by  the  said  agreement  of 
September  27th,  1904. 

"This  defendant,  further  answering,  admits  that,  pursuant  to  the 
terms  of  said  agreement,  and  for  the  consideration  therein  mentioned, 
the  said  St.  Louis  Transit  Company  did  turn  over  to  it,  among  other 
assets,  the  cash  sum  of  $614,015.25. 

"But  this  defendant  further  avers  that  the  amounts  assumed  and 
paid  by  it  under  the  said  agreement  of  September  27th,  1904,  exceed- 
ed in  value  the  assets  acquired  by  it  under  said  agreement  from  the 
said  St  Louis  Transit  Company,  including  the  said  sum  of  $614,015.26, 
by  an  amount  approximating  $500,000." 

The  court  below  gave  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $38,373.78,  and  defendants  ap- 
pealed. 

The  evidence  in  this  cause  has  taken  such  a  wide 
range  and  the  record  is  so  voluminous  and  confused  that 
the  sifting  out  of  that  which  is  material  has  imposed  a 
great  labor,  aside  from  the  examination  of  the  vast  ar- 
ray of  authorities  presented. 

By  stipulation  the  case  was  submitted  in  the  court 
below  on  the  record  in  the  case  of  Barrie  v.  United 
Railways  Company,  the  judgment  here  in  suit  being  sub- 
stituted for  those  in  that  case. 

In  the  Barrie  case,  determined  by  the  St.  Louis 
.Court  of  Appeals,  138  Mo.  App.  557,  the  various  legal 
propositions,  now  again  advanced,  were  exhaustively 
discussed  and  the  rulings  of  that  court  were  approved 
by  this  court  in  the  case  of  Johnson  v.  United  Railways 
Company  et  al.,  247  Mo.  326. 

From  the  view  now  taken  of  the  case  tihere  can  be 
no  occasion  to  go  over  the  ground  again. 

At  the  time  of  the  execution  of  the  lease  between  the 
United  Railways  Company  and  the  Transit  Company 
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on  September  30,  1809,  and  up  to  October  31, 1904,  the 
board  of  directors  of  both  companies,  consisting  of 
eleven  members,  was  composed,  with  one  or  two  exoep- 
tions,  of  the  same  persons  and  Murray  Carleton  was 
president  of  both  companiea 

The  Transit  Company  had  no  property,  but  was 
authorized  to  issue  stock  to  the  iamount  of  $20,000,000. 
It  issued  and  exchanged  172,613  shares  of  its  stx)ck  for  a 
like  number  of  shares  of  the  common  stock  of  the  United 
Railways  Company  plus  $10  per  share,  thus  obtaining 
a  ^vorking  capital  of  about  $1,900,000  and  becoming  the 
owner  of  a  majority  of  the  $25,000,000  of  the  common 
stock  of  the  United  Railways   Company. 

After  taking  charge  under  the  lease  the  Transit 
Company  operated  the  street  car  lines  of  the  City  of 
St.  Louis  until  midnight  of  the  31st  day  of  October, 
1904,  when  the  United  Railways  Company  again  took 
possession  and  began  their  operation. 

During  the  five  years  of  its  management  the  Transit 
Company  became  largely  indebted  and  had  outstanding 
"1  September,  1904,  $5,776,000  par  value  5  per  cent  ool- 
latexal  trust   notes,  maturing  November    1,  1904,    and 
$8,000,000  five  per  cent  twenty-year  gold  bonds,  called 
Refxmding  and  Improvement  Bonds.     It  had  received 
froTn  the  United  Railways  Company  under  Clause  One 
of  the  lease  for  betterments  and  improvements  the  fol- 
lowing securities:     $2,877,000  par  value  United  Rail- 
^a-ys  4  per  cent  general  bonds  and  $8,227^300  par  value 
United  Railways  5  per  oent  preferred  stock. 

All  of  these  securities,  as  well  as  the  172,613  shares 
of  United  Railways  Common  stock  and  the  leasehold, 
were  pledged  to  secure  the  Collateral  Trust  Notes  and 
^^^^  $8,000,00  of  Refunding  and  Improvement  Bonds 
which  were  also  guaranteed  by  the  United  Railways 
^^^pany.. 

The  Transit  Company  being  without  means  to  meet 
*^^  X>ayment  of  the  Collateral  Trust  Notes  maturing 
November  1,  1904,  its  president,  Murray  Carleton,  on  the 
^^  day  of  September,  1904,  submitted  a  proposition  in 
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writing  to  the  mercantile  Trust  Company,  which  held  the 
securities  pledged  as  collateral,  suggesting  the  issue  by 
the  Transit  Company  of  $10,000,000  of  a  new  series  of 
twenty-year  bonds  to  be  known  as  Improvement  Bonds, 
$8,000,000  of  which  should  be  exchanged  for  a  like  sum 
of  the  outstanding  Refunding  and  Improvement  Bonds 
and  $2,000,000  should  be  sold  at  not  less  than  85  cents 
on  the  dollar,  together  with  so  many  of  the  securities  of 
the  Transit  Company  held  by  the  Trust  Company  as  col- 
lateral as  will  be  necessary  to  provide  for  the  principal 
of  the  notes  due  November  1,  1904,  and  certain  require- 
ments aggregating  $935,000,  said  requirements  being  for 
paving  $205,000,  for  writing  down  certain  assets 
$379,000,  and  for  $361,000  current  liabilities  unprovided 
for  in  the  sale  of  the  $8,000,000  Refunding  and  improve- 
ment Bonds. 

In  addition  to  the  ** requirements*'  here  mentioned 
the  rausit  Company  had  other  large  liabilities,  and 
many  suits  for  personal  injuries  were  pending,  among 
them  those  in  which  the  judgments  here  in  suit  were  ren- 
dered. Claims  of  this  character  were  so  large  an  item 
of  expense  that  it  required  4%  to  5  per  cent  of  the  gross 
earnings  to  meet  them  and  a  special  fund  was  set  apart 
annually  for  that  purpose. 

The  proposition  submitted  by  the  president  of  the 
Transit  Company  to  the  Mercantile  Trust  Company 
was  approved  by  the  board  of  directors  of  the  Transit 
Company  and  formed  the  basis  of  the  tripartite  agree- 
ment entered  into  on  September  27,  1904,  by  the  Transit 
Company,  the  United  Railways  Comjmny  and  Brown 
Bros.  &  Company,  as  Syndicate  Managers. 

There  seems  to  have  been  some  dissatisfaction  with 
the  schemie  on  the  part  of  the  stockholders  of  the  Transit 
Company,  and,  to  appease  them.  Brown  Brothers  & 
Company  addressed  to  them  the  following  letter: 

"New  York  City,  September  27,  1904. 
"To  the  Shareholders  of  the  St  Louis  Transit  Company: 

"Conditioned  upon  the  execution  and  accomplishment  of  a  tripartite 
contract  between  the  St.  Louis  Transit  Company,  The  United  Railways 
Company  of  St  Louis  and  a  Syndicate,  of  which  the  undersigned  are 
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managers,  and  in  accordance  with  the  terms  of  a  covenant  therein 
contained  between  the  United  Railways  Company  of  St.  Louis  and 
the  undersigned,  as  said  Syndicate  Managers. 

"First.  The  undersigned  do  hereby  appoint  the  National  Bank  of 
Commerce  in  St.  Louis  as  their  agent,  for  and  in  their  behalf,  to  accept 
and  receive  the  deposit  of  the  shares  of  stock  of  the  St.  Louis  Transit 
Company,  subject  to  the  terms  of  this  proposal,  and  to  issue  interim 
receipts  therefor,  and  to  receive  applications,  as  hereinafter  stated, 
for  participation  in  said  Syndicate. 

"(The  Transit  Company's  stock  and  applications  for  participation 
will  be  received  by  Messrs.  Brown  Brothers  &  Company,  at  their  offices 
in  New  York,  Philadelphia  and  Boston,  for  transmission,  without  ex- 
pense to  the  depositor,  to  the  National  Bank  of  Commerce  in  St.  Louis. 

"Second.  The  shares  of  stock  of  the  St.  Louis  Transit  Company 
so  deposited  must  be  endorsed  in  blank  under  a  power  of  attorney 
authorizing  the  transfer  of  same  upon  the  books  of  the  company,  and 
80  deposited  with  said  bank  on  or  before  the  18th  day  of  October,  1904; 
and  the  deposit  must  also  be  accompanied  with  the  enclosed  proxy, ' 
duly  executed. 

"Third.  Upon  and  subject  to  the  conditions  herein  before  stated, 
the  undersigned,  as  Syndicate  Managers,  will  exchange  with  the  owner, 
or  his  assigns,  of  the  stock  so  deposited,  two  shares  for  the  common 
stock  of  the  United  Railways  Company  of  St.  Louis  for  each  five  shares 
of  the  stock  of  the  St.  Louis  Transit  Company,  the  said  United  Rail- 
ways Company's  stock,  however,  to  be  represented  by  voting  trust 
certificates  issued  under  a  voting  trust  agreement  to  be  formed 
and  made  by  the  undersigned,  with  such  terms  and  conditions  as  may 
seem  wise  to  them,  as  managers,  and  shall  endure  for  a  period  of  five 
years  from  and  after  November  1st,  1904,  unless  sooner  dissolved 
pursuant  of  the  terms  of  such  trust  agreement 

"Fourth.  The  Syndicate,  of  which  the  undersigned  are  managers, 
has  been  organized  to  purchase  certain  bonds  and  stocks  mentioned  in 
said  tripartite  agreement,  belonging  to  the  St.  Louis  Transit  Compan;^, 
and  upon  a  plan  and  terms  heretofore  agreed  upon  between  Syndicate 
and  Managers,  after  the  consummation  of  which  there  will  remain  in 
the  possession  of  the  managers,  as  the  property  of  the  underwriters — 

$2,000,000.00  5  per  cent  Improvement  Bonds  85   |1,700,000.00 

$2,877,000.00  First  General  Mortgage  4  per  cent  Bonds  of  the 

United  Railways  Company   5,300,000.00 

12,273  shares  of  the  Preferred  Stock  of  the  United  Railways 

Company 

165,092.80  shares  of  the  Common  Stock  of  the  United  Rail- 
ways Company  

At  a  total  of  $7,000,000.00 

10—281  Mo. 
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"It  is  the  desire  of  Syndicate  Managers  to  afford  such  of  the  share- 
holders of  the  St.  Louis  Transit  Company  as  shall  deposit  their  stock, 
as  hereinbefore  provided,  an  opportunity  to  participate  in  such  pur- 
chase of  said  bonds  and  stocks  under  the  said  Syndicate  plan.  This 
offer,  is,  however,  entirely  without  any  consideration,  and  purely 
voluntary  on  the  part  of  Managers  and  Syndicate. 

"The  application  of  all  such  stockholders  of  Transit  Company  as, 
on  or  before  Friday,  October  7th,  1904,  shall  be  made  in  accordance 
with  the  subjoineci  communication  to  the  National  Bank  of  Commerce 
in  St.  Louis,  as  agent  for  Syndicate  Managers,  for  participation  in 
said  Syndicate  purchase,  will  have  the  attentive  consideration  of 
Managers,  and  allotment  upon  such  applications  will  be  made  as  soon 
thereafter  as  practicable;  but  Managers  may  require  any  such  appli- 
cant to  give  a  guarantee  of  his  financial  responsibility,  or  security 
for  the  full  amount  of  his  application,  and  reserves  the  right  to  allot 
a  lesser  amount  than  that  applied  for. 

"Bbown  BaoTHEats  ft  Company, 

"Syndicate  Managers/* 

Participation  certificates  were  subsequently  issued 
to  th^  stockholders  of  the  Transit  Company  and  they  sub- 
scribed $4,070,681.68  of  the  $7,000,000  required  to  pay 
for  the  securities. 

The  tripartite  agreement  was  approved  by  the  board 
of  directors  of  both  companies  and  was  submitted  to 
the  stockholders  of  the  Transit  Company  at  a  meeting 
held  on  October  19,  1S04,  at  which  it  was  unanimously 
ratified  by  a  vote  of  162,175  shares  of  stock,  of  which 
Brown  Brothers  &  Company,  as  proxies,  cast  156,127, 
Murray  Carleton,  president  of  both  companies,  as  proxy, 
6794,  and  254  were  cast  by^  various  individuals. 

On  the  following  day  the  agreement  was  submitted 
to  the  stockholders  of  the  United  Railways  Company  and 
approved  by  a  vote  of  163,352  preferred  shares  and  172, 
613  shares  of  common  stock. 

On  the  26tli  day  of  October,  1904,  Murray  Carleton, 
as  president  of  the  United  Railways  Company,  made  a 
formal  demand  on  the  Transit  Company  for  a  surrender 
of  the  lease  and  the  delivery  of  all  cash,  bills  receivable 
and  other  credits,  as  specified  in  the  tripartite  agree- 
ment. Compliance  with  the  demand  was  ordered  by  the 
board  of  directors  and  a  deed  of  release  was  executed  on 
the  29th  day  of  October,  1904.    The  United  Railways 
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Company  thereupon  took  possession  of  all  of  the  proper- 
ty of  the  Transit  Company  of  every  kind  and  character, 
excepting  the  securities  sold  to  the  Syndicate,  including, 
among  other  things,    material  and  supplies  valued  at 
$286,614.47.     By  virtue  of  what  right  or  authority  this 
was  done  is  not  made  to  appear.    There  was  no  official 
action  taken  by  the  board  of  directors  of  the  Transit 
Company  in  regard  to  the  matter,  and  the  stockholders, 
in  ratifying  the  tripartite  agreement,   had  agreed  only 
to  cancel  the  lease,  surrender  possession  of  the  premises 
and  to  deliver  up  to  the  United  Railways  Company  all 
cash,  bills  receivable  and  other  credits  then  owned  or 
held  by  it. 

No  breach  of  the  lease  had  occurred  and  the  leased 
property  was  in  excellent  condition.  The  United  Rail- 
ways Company  then  owed  the  Transit  Company,  $1, 
118,876.57  for  betterments  and  improvements. 

Mr.  Adkins,  the  treasurer  of  the  Transit  Company, 
testified  that  all  of  the  assets  of  the  Transit  Company 
were  disposed  of  in  carrying  out  the  tripartita  agree- 
ment.    ' 

At  midnight  of  October  '311,  1904,  the  Transit  Com- 
pany delivered  up  the  leased  property  and  the  United 
Railways  Company  took  charge  of  the  operation  of  the 
street  car  lines.  The  Transit  Company  had  no  property 
left  and  did  no  further  business. 

How  completely  the  Transit  Company  had  been  di- 
vestefd  of  its  property  ds  shown  !by  the  evidence  of 
Murray  Carleton,  its  president,  who  was  asked : 

"Q.  And  it  also  turned  it  back  with  all  these  ad- 
ditions and  improvements?  A.  Yes,  as  far  as  they 
existed. 

**Q.  Turned  over  everything,  didn't  it,  that  it  had? 
A.   Yes. 

*'Q.    And   after  October  31,    1904,    Transit   Com- 
pany had  no  property  whatever,    did  it,    and  has  had 
110  property  since  that  date  subject  to  a  levy?     A.     I 
don't  think  it  has  any  tangible  property.    Somebody  has 
been  looking  for  it,  but  has  been  unable  to  find  it. 
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*'Q.  At  least,  the  sheriff  had  not  been  able  to  locate 
anything^?  A.  No,  sir. 

**Q.  The  United  Railways  Company  took  charge 
of  all  that  property,  and  beginning  with  twelve  o'clock 
October  31,  1904,  it  became  a  going  concern,  or  an 
operating  company,   did  it  not?    A.    Yes,  sir." 

It  is  plain  from  the  face  of  the  instnmient  that  the 
purpose  of  the  tripartite  agreement,  suggested  by  Mur- 
ray Carleton,  as  he  states,  was  to  eliminate  the  Transit 
Company  and  put  all  of  its  property  into  the  hands  of 
the  United  Railways  Company.  Brown  Brothers  &  Com- 
pany were  simply  the  manipulators.  The  agreement  was 
predicated  on  their  ability  to  organize  a  Syndicate  to 
purchase  the  securities  of  the  Transit  Company.  If 
they  had  not  succeeded,  the  tripartite  agreement  would 
have  failed.  Nothing  was  sold  to  them  by  the  Transit 
Company. 

To  carry  out  the  provisions  of  Article  11  of  the  tri- 
partite agreement  a  contract  was  entered  into  on  the 
10th  day  of  October,  1904,  between  Brown  Brothers  & 
Company  and  the  subscribers  to  a  fund  to  purchase  the 
securities  of  the  Transit  Company,  '* collectively  called' 
the  Syndicate,"  which  recites  among  other  things: 

**And,  whereas  it  is  estimated  under  the  tripartite 
agreement  and  plan  aforesaid  that  the  Syndicate  will 
receive  and  retain  for  its  own  account  the  following  bonds 
and  stocks,  to-wit: 

'*  $2,000,000  St.  Louis  Transit  Company -five  per  cent 
proposed  Improvement  Bonds. 

**  $2,877,000  United  Railways  Company  of  St.  Louis 
four  per  cent  Greneral  Mortgage  Bonds. 

*' $1,227,300  (par  value)  United  Railways  Company 
five  per  cent  cumulative  Preferred  Stock. 

''$18,009,280  (par  value)  United  Railways  Company 
of  St.  Louis  Common  Stock. 

**And,  whereas,  the  estimated  aggregate  amount  of 
money  required  under  the  terms  of  the  tripartite  agree- 
ment on  the  part  of  the  Syndicate  to  make  payment  of 
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the  aforesaid  bonds  and  stocks,  and  to  do  the  things 
therein  required  is  seven  million  dollars.  ^^ 

The  enumeration  here  given  of  the  stocks  and  bonds 
to  be  acquired  by  the  Syndicate  does  not  embrace  the 
whole  amount  of  the  $8,227,300  of  preferred  stock  agreed 
in  the  tripartite  agreement  to  be  sold  by  the  Transit  Com- 
pany, with  other  secureties,  to  Brown  Brothers  &  Ck>m- 
pany  for  the  sum  of  $7,000,000.  The  Syndicate  received 
$1,227,300,00.  and  the  remaining  $7,000,000,  passed  into 
the  treasury  of  the  United  Railways  Company.  How  and 
upon  what  consideration  does  not  clearly  appear. 

This  $7,000,000  of  preferred  stock  is  listed  amonsr 
the  assets  received  from  the  Transit  Company  in  one  of 
the  statements  introduced  by  defendants,  but  omitted 
from  the  other  for  some  reason. 

Under  the  terms  of  the  tripartite  agreement  the  $289,- 
000  remaining  after  satisfying  the  Collateral  Trust  Notes 
and  the  $935,000  of  '* specific  requirements''  was  to  be 
paid  to  the  Transit  Company,  or  its  president.  What 
became  of  this  sum  is  not  shown. 

It  is  called  ** working  capital"  in  the  agreem^ent  of 
October  10,  liK>4,  just  referred  to,  where  the  application 
of  the  $7,000,000  to  be  paid  for  the  securities  is  stated 
thus : 

** Disposition  of  Proceeds: 

*'For  payment  of  5  per  cent  notes $5,776,000.00 

To  write  down  assets  369,000.00 

For  paving  required  by  city 205,000.00 

For  current  liabilities 361,000.00 

For  working  capital 289,000.00 


**  $7,000,000.00. '^ 
Since,  under  the  plans  that  were  being  perfected,  the 
United  Railways  Company  was  to  supersede  the  Transit 
Company  as  the  operating  Company  and  the  Transit 
Company  was  to  be  retired  altogether,  it  is  reasonable  to 
assume  that  this  $289,000  found  its  way  into  the  treasury 
of  the  United  Railways  Company,  although  it  is  not  listed 
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among  the  assets  received  in  the  statement  presented  by 
the  defendants. 

To  show  what  the  United  Eailways  Company  had 
received  from  the  Transit  Company  and  what  it  assumed 
and  paid  the  following  was  offered  in  evidence: 

"Liabilities  Assumed  and  Assets  Required  from  St.  Louis  Transit 
Company  upon  the  Surrender  of  its  Lease  to  the  United  Railways  Ck)m- 
pany  of  St.  Louis,  October  31,  1904. 

LIABILITIES. 

St.  Louis  Transit  Company  Improvement,  20- 
year  5  per  cent  Gold  Bonds  guaranteed  by 

United  Railways  Co 10,000,000.00 

Bills  payable  .' 735.221.00 

Accounts    payable— audited   vouchers    324,858.11 

Unclaimed   wages    4,210.40 

Trust   fund   certificates  —  employes'   savings 

deposit    6,445.00 

Employes'  badge  deposit 288.65 

Outstanding  bank  checks  402.55 

Matured   bonds   and   coupons    105,380.00 

Dividends  accrued  on  United  Railways  Com- 
pany  preferred   stock    54,096.66 

Interest  accrued  on  funded  debt 627,860.00 

Outstanding  ticketb  14,987.50 

Sundry    creditors    14,309.73 

Sundry  accrued  and  reserve  accounts  33,422.94 

Total  liabilities  assumed  ....  $11,921,482.54 

ASSETS. 
Preferred   capital   stock   of   United   Railways 
Company  of  St.  Louis  (70,000  shares)  held  by 
The  National  Bank  of  Commerce  in  St.  Louis, 

Trustee 17,000,000.00 

Capital   stock   of  the  Louisiana   Purchase   Ex- 
position Compan>,  par  value  |210,000.00  . .  2,100.00 
Securities  due  from  the  United  Railways  Com- 
pany of  St.  Loui'j  for  construction  and  equip- 
ment: 

Expenditures    1,118,876.57 

Material  and  supplies  on  hand   286,614.47 

Cash   614,015.25 

Brown  Brothers  &  Co.,  Syndicate  Managers    1,224,000.00 

Bills  receivable    86,556.73 

Accounts  receivable    48,247.07 

Conductors'  collections  559.50 
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City  of  St.  Louis 2,007.33 

United  States  Government—?.  O.  Dept 11,044.40 

The  Fidelity  &  Casualty  Co.,  of  N.  Y 75,000.00 

Cash  on  deposit  for  payment  of  mat*^red  bonds 

and  coupons    : .     105,380.00 

Sundry  debtors    17,206.92 

Sundry  accounts  paid  in  advan^*? 82,010.53 

$10,673,618.77 
Excess  of  liabilities  over  a^ets  acquired  by 
the  United  Railways  CoiT»pany  of  St.  Louis, 
October  31.  1904.  upon  s'^rrender  of  Transit 
Company's  lease   $  1,247,863.77 

In  this  statemeDt  appears  the  item  ''Brown  Brothers 
&  Company,  Syndicate  Managers,  $1,224,000." 

To  what  this  relates  is  left  to  conjecture,  but  the  in- 
ference must  be  that  it  was  on  account  of  the  purchase 
price  of  the  $2,000,000  of  Improvement  Bonds  specified 
in  the  tripartite  agreement  to  be  sold  to  Brown  Brothers 
&  Company.  These  bonds  were  the  only  items  among  the 
securities  for  which  a  definite  price  was  fixed,  and  this 
was  $1,700,000.     So  far  as  shown,  there  was  to  be  no 
other  pecuniary  transaction  between  the  Transit  Com- 
pany and  Brown  Brothers  &  Company  and  the  item  above 
mentioned  should  be  $1,700,000  instead  of  $1,224,000  or 
$476,000  more  than  given. 

These  two  amounts,  $289,000.00  and  $476,000.00,  ad- 
ded to  the  total  of  assets  received,  increase  the  amount 
to  $11,438,618.77. 

The  United  Railways  Company  pleads  that  the  debts 

of  the  Transit  Company  assumed  and  paid  by  it  exceeded 

the. assets  received.   However,  it  made  no  agreement  with 

the  Transit  Company  to  assume  or  pay  anything.     T^ 

agreed  with  Brown  Brothers  &  Company  to  demand  of 

Transit  Company  the  surrender  of  the  leasehold  and  th? 

leased  property  and  'immediately  upon  such  surrendc 

to  enter  into  and  upon  the  premises  and  the  operation  of 

said  property  and  coincident  therewith,  as  between  itself 

ai^d  Transit  Company,  to  assume  the  payment  of  the  to:: 

million  dollars  of  the  proposed  Improvement  Bonds  guar- 

aiiteed,  as  herein  provided,  by  Railways  Company,  and 
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all  debts  contracted  "for  labor,  material  and  supplies  ren- 
dered or  furnished  to  Transit  Company/'  Whatever  the 
legal  eifect  of  this  stipulation  may  be  under  the  Statute 
of  Frauds,  it  must  be  limited  to  the  debts  mentioned. 
There  was  no  oflScial  action  of  the  board  of  directors  or 
the  stockholders  of  the  United  Eailways  Company  ex- 
tending the  undertaking.  . 

The  consideration  for  the  agreement  to  assume  the 
payment  of  the  Improvement  Bonds  and  the  debts  for 
material,  labor  and  supplies  must  be  found  within  the 
terms  of  the  tripartite  agreement. 

Only  two  of  the  items  mentioned  in  the  statement 
can  be  held  to  relate  to  claims  for  labor,  material  or  sup- 
plies ;  the  others  must  be  those  which  the  United  Rail- 
\vays  Company  claims  to  have  paid  without  regard  to 
the  tripartite  agreement,  and  these,  if  paid,  were  paid 
»^th  assets  taken  from  the  Transit  Companyi 

In  the  execution  of  the  tripartite  agreement  every 
vestige  of  property  belonging  to  the  Transit  Company, 
excepting  the  securities  sold,  went  into  the  hands  of  the 
United  Railways  Company.  No  inventory  was  taken, 
ao  price  fixed  or  agreed  upon  and  no  sale  made  or  con- 
templated. As  expressed  by  Murray  Carleton,  the  presi- 
dent of  the  United  Railways  Company,  'Hhe  tenant 
moved  out  and  the  landlord  moved  in,''  and  took  posses- 
sion of  everything,  including  material  and  supplies  es- 
timated at  $286,614.47. 

According  to  Murray  Carleton  the  Transit  Company 
had  no  ''tangible''  property  left  after  October  31,  1904. 

Many  damages  suits  for  personal  injuries  were 
pending,  and  with  reference  to  claims  of  this  character 
Murray  Carleton  testified: 

''Q.  Well,  you  voted  for  and  assisted  in  the  distri- 
bution of  these  assets,  didn't  you?  A.  Why  of  course. 
I  was  very  glad  to  vote  for  something  that  would  release 
me  from  those  obligations  and  pay  the  debts  of  the 
Transit  Company. 

*'Q.  Well  T  am  talking  now  about  the  matter  of 
distributing  this  stock  among  the  shareholders  of  the 
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United  Railways  Company.  You  knew  as  president  of 
the  United  Railways  Company  when  you  participated 
in  that  deal  that  you  were  aiding  the  Transit  Company, 
that  is  to  say,  that  the  United  Railways  Company  was 
aiding  the  Transit  Company,  in  placing  itself  beyiond  the 
reach  of  its  creditors,  isn't  that  true?  A.  Never  had 
any  such  motive  in  mind. 

*^Q.  Well^Jsn't  that  a  fact  that  that  was  the  result? 
A.  Well,  I  don't  see  it  that  way. 
''Q.  You  knew  by  that  action,  however,  that  that 
would  be  the  result,  didn't  you?  A.  As  I  have  stated 
repeatedly,  I  had  no  concern  whatever  except  as  to  the 
notes  and  fixed  liabilities  of  the  Transit  Company.  With 
these  I  was  concerned,  and  with  these-  used  my  best  ef- 
forts and  endeavor  to  see  that  they  were  discharged,  and 
they  were  discharged  and  paid  in  full. 

''Q.  And  you  had  no  concern  about  people  who  had 
claims  against  the  Transit  Company,  as  to  whether  they 
were  paid  or  not  paid?    A.    None  whatever. 

*'Q.  And  you  didn't  care  anything  about  it?  A. 
Not  a  particle." 

This  indifference  of  Mr.  Carleton,  who  was  president 
of  both  companies  and  the  moving  master  spirit  in  the 
whole  transaction,  was  shared  by  the  members  of  the 
board  of  directors,  since  it  appears  that  the  general  in- 
debtedness of  the  Transit  Company  was  not  discussed 
in  the  meetings  while  these  proceedings  were  pending. 
That  it  was  large  is  apparent  from  the  answer  of 
Mr.  Carleton  when  asked  to  explain  why  it  was  that  the 
securities  of  the  Tfansit  Company  sold  to  the  Syndicate 
had  advanced   in  price  so  rapidlv  after  the  tripartite 
agreement  had  been  carried  out.    He  said  it  was  because 
the  property  had  gone  into  '* strong  hands,"  that  the 
^^ted  Railways  Company  had  property  and  no  debts, 
^hile  the  Transit  Company  had  debts  and  no  property. 
Notwithstanding  the  complete  undoing  of  the  Trans- 
it Company  the  United  Railways  Company,  after  Octo- 
^^  31,  1904,  continued  to  defend  suits  brought  against 
the  Transit  Company. 
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As  to  this  Murray  Carleton  testified: 

'^Q..  Well,  after  October  31,  1904,  and  after  the 
Transit  Company  had  ceased  to  be  a  going  concern  and 
the  United  Railways  Company  continued  the  business, 
the  United  Railways  Company  through  its  officers  and 
attorneys  continued,  did  it  not,  to  defend  oases  brought 
against  the  Transit  Company,  settle  suits  and  claims, 
pay  attorneys'  fees  and  other  expenses  Jisually  incident 
to  litigation,  did  it  not?  A.  Immediately  after  the 
United  Railways  Company  took  possession  of  this  prop- 
erty, of  course,  this  situation  arose :  As  to  certain  suits 
or  certain  claims  against  the  Transit  Company  we  never 
had  any  policy,  no  fixed  policy,  as  to  how  these  things 
should  be  treated;  but  authorized  the  counsel  of  the  com- 
paniy  to  treat  those  matters  as  in  his  judgment  they 
should  be  treated  and  as  they  arose,  not  knowing  any- 
thing kbout  the  merits  of  the  case,  or  onything  about  it, 
and  dont  know  of  any  particular  case,  and  don't  kno^ 
now  what  has  been  done,  but  I  know  that  on  the  request 
of  the  Transit  Company  certain  moneys  were  paid  out 
oy  the  United  Railways  Company  and  charged  to  the 
account  of  the  Transit  Company,'' 

It  is  shown  that  in  pursuance  of  this  plan  the  sum 
of  $273,058.03  was  paid  out  by  the  United  Railways 
Company  between  November  1,  1904,  and  September  30, 
1909,  and  charged  against  the  Transit  Company,  on  ac- 
count of  damage  suits  against  the  Transit  Company  in 
which  appeal  bonds  had  been  furnished  byi  the  United 
Railways  Company. 

What  occasion  there  could  be  f<5r  such  a  charge  in 
view  of  the  fact  that  since  October  31,  1904,  the  Transit 
Company  had  been  out  of  business  and  apparently  had 
no  property,  the  United  Railways  Company  alone  can  ex- 
plain. 

The  evidence  in  this  case  shows  that  the  United 
Railways  Company  took  from  the  Transit  Company  a 
large  amount  of  property  far  in  excess  of  the  claim  of 
plaintiff  in  this  case,  for  which  it  paid  no  consideration 
and  to  which  it  acquired  no  title,  and  placed  it  beyond 
the  reach  of  tlie  creditors  of  the  Transit  Company. 
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The  Transit  Company  had  the  undonbted  right  to 
prefer  one  creditor  to  another,  bnt  it  could  not  transfer 
the  exercise  of  this  right  to  the  United  Railways  Com- 
pany, so  as  to  authorize  that  company  to-  administer  its 
assets. 

The  judgment  of  the  court  below  should  be  affirmed 
and  it  is  so  ordered. 

Williamson,  J.,  concurs  in  separate  opinion,  in  which 
Walker,  C.  J.,  and  Williams,  J.,  concur;  Blair,  J.,  dis- 
sents ;  Graves,  J.,  dissents  in  separate  opinion,  in  which 
Wipodson,  J.,  concurs ;  Goode,  J,,  not  sitting. 

WILLIAMSON,  J.  (concurring). — The  record  in 
this  case  is  exceedingly  voluminous.  It  is  made  up,  in 
large  part,  of  the  records  in  eleven  other  cases,  which 
are  thrown  together  in  the  abstract  with  little  regard 
to  system  or  relevancy.  The  index  is  a  frank  failure. 
After  much  labor,  it  is  hoped  that  a  fairly  succinct 
statement  of  such  facts  as  are  essential  to  an  under- 
standing and  a  decision  of  this  case  has  been  obtained. 
It  has  not  been  thought  necessary  to  deal  with  masses 
of  figures,  nor  to  do  more  than  state  the  effect  of 
documentary  evidence,  since  all  of  those  matters  are 
very  fully  set  out  in  the  very  exhaustive  opinion  of  the 
learned  Special  Judge  who  writes  the  principal  opinion. 

On  March  10,  1898,  the  Central  Traction  Company 
of  St.  Louis  was  duly  incorporated,  with  a  paid-up 
capital  of  one  hundred  thdusand  dollars.  On  July  10, 
1899,  by  proper  proceedings,  its  name  was  changed  to 
IMted  Railways  Company  of  St.  Louis.  Thus  one  of 
the  parties  to  this  record  was  born.  Upon  changing  its 
name,  it  increased  its  capital  to  fortyv-five  million  dol- 
lars—twenty-five million  common  stock  and  twenty  mil- 
lions preferred.  Then  it  bought  all  but  one  of  the  street 
railways  of  St.  Louis  and  was  established  in  business. 

On  March  2,  1899,  the  St.  Louis  Transit  Company 
was  duly  incorporated — capital  three  thousands  dollars — 
and  so  a  second  party  to  this  record  was  born.  Shortly 
thereafter  this  capital  stock  was  also  increased,  and 
then  stood  at  twenty  million  dollars.    By  September  13, 
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1899,  the  Unit^  Railways  Company  apparently  desired 
to  quit  active  business,  and  so  it  * 'leased '*  everytliiiig: 
it  had — including  its  bank  account — to  the  Transit  Com- 
pany, which  then  apparently  desired  to  get  iiito  active 
business.  This  lease  was  to  run  for  forty  years.  When 
all  formalities  were  over,  the  Transit  Company  owned 
a  clear  working  majority  of  all  the  voting  stock  of  the 
United  Railways  Company,  and  the  United  Railways 
Company  owned  a  clear  working  majority  of  all  the 
voting  stock  of  the  Transit  Compauy.  Thus  each  com- 
pany had  absolute  control  of  the  other,  but  neither  had 
control  of  itself — paradoxical,  but  true. 

The  Transit  Company  ran  the  street  railways  of  St. 
Louis  and  the  United  Railways  Company  marked  time 
until  September  27,  1904,  at  which  time  the  ''Tripartite 
Agreement-'  was  Jnade.  "Sj'tidicate"  was  the  third 
party  to  this  agreement.  United  Railways  and  Transit 
Company  being  the  other  two.  (If  Syndicate's  genets 
is  a  matter  of  interest,"  it  may  be  found  in  the  principal 
opinion^  and  in  other  opinions  herein  cited.)  By  this 
agreement  Syndicate  acquired  all  of  Transit  Company's 
holdings  of  United  Railways'  voting  stock,  and  numer- 
ous other  things,  and  Transit  Company  agreed,  among 
other  things,  that  it  would,  on  demand,  at  any  time, 
surrender  its  lease  to  United  Railways,  and  deliver,  also 
to  United  Railways,  all  property  of  every  kind  and 
character  received  by  Transit  Company  under  the  lease, 
and,  in  addition,  "all  cash,  bills  receivable  or  other 
credits  then  owned  or  held  by  it."  Thus  Syndicate  owned 
a  clear  working  majority  of  all  of  United  Railways' 
voting  stock,  and  therefore  had  control  of  United  Rail- 
ways, and  United  Railways  owned,  as  has  been  said,  a 
clear  working  majority  of  all  of  Transit  Company's  vot- 
ing stock  and  therefore  had  control  olP  Transit  Company, 
and,  in  addition,  was  armed  with  the  specific  power  to 
strip  Transit  Company  at  any  time,  on  demand,  of  its 
lease  and  all  property  received  under  the  lease,  and  in 
addition  all  cash  and  credits  then  belonging  to  Transit 
Company,  regardless  of  the  amount  of  cash  and  credits. 
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and  regardless  also  of  whether  there  had  been  a  breach 
of  the  terms  of  the  lease  or  not.  This  power  United 
Eailways  was  bound  by  contract  to  exercise  whenever 
Syndicate  called  upon  it  to  do  so. 

In  the  meantime,  Transit  Company  had  become 
liable  to  answer  in  damages  to  divers  and  sundry,  and 
specifically  to  Murphy  and  Madigan  and  Schmitt^  and 
numerous  others,  for  personal  injuries,  in  large  sums. 
These  claims  already  were  in  the  form  of  judgments,  or 
ultimately  assumed  that  form.  The  situation  was  charged 
with  evil  omen,  for  Transit  Company  and  for  its 
creditors.  The  president  of  United  Railways  was  also 
president  of  Transit  Company,  the  secretary  of  United 
Railways  was  also  secretary  of  Transit  Company,  and 
the  auditor  of  the  United  Railways  was  also  auditor  of 
Transit  Company.  In  addition,  the  eleven  directors  of 
United  Railways  were  (with  a  single  exception)  also  di- 
rectors, and  all  of  the  directors  (with  a  single  exception) 
of  Transit  Company,  counsel  for  United  Railways  was 
eounsel  for  Transit  Company,  the  stockholders  of  both 
companies  were,  in  the  main,  identical — and  United  Rail- 
ways was  controlled  by  Syndicate.  Less  than  thirty  days 
after  the  execution  of  the  ** Tripartite  Agreement,"  on 
October  26,  1904,  to  be  exact.  United  Railways  demanded 
that  Transit  Company  should  instantly  surrender  up 
its  lease  and  all  assets  received  under  the  lease,  and  all 
cash,  bills  receivable  and  other  credits  as  provided  in 
•the  ** Tripartite  Agreement,"  and  on  October  29,  1904, 
thirty-two  days  after  the  execution  of  the  **  Tripartite 
Agreement,"  Transit  Company  complied,  in  minutest  de- 
tail, with  that  demand.  It  not  only  complied  with  the 
terras  of  the  Tripartite  Agreement,  and  of  the  demand 
Diade  tinder  it,  but  it  went  much  farther.  It  vol- 
untarily delivered  to  United  Railways  all  other  property 
which  it  had  accumulated  during  the  Ifive  years  it  had 
Wn  operating  the  railway  system,  and  of  these  ac- 
cumulations there  seems  to  have  been  a  huge  volume. 
A  detailed  statement  of  this  sum  and  its  items  is  found 
in  Barrie  v.  United  Railways  Co.,   138  Mo.   App.    557, 
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and  need  not  be  repeated  here.  This  surplus  whs  de- 
livered, gratuitously,  when  no  obligation,  contractual 
or  otherwise,  existed  requiring  its  delivery,  and  when 
its  delivery  had  not  ev^u  been  demanded.  Section  Four- 
teen of  the  lease  did  indeed  call  for  the  forfeiture  of  all 
this  surplus  in  the  event  of  a  breach  by  Transit  Com- 
pany of  the  terms  of  the  lease,  but  there  was  no  pre- 
tense, even,  that  any  breach  had  occurred.  There  was 
no  provision,  even  in  the  Tripartite  Agreement,  calling 
for  this  sacrifice- 

Murphy,  Madigan,  Schmitt,  et  al.  had  not  been 
paid,  however,  and  the  **  Tripartite  Agreement"  carried 
no  guarantee  that  they  ever  should  be  paid.  Thereupon, 
Murphy,  Madigan,  Schmitt  et  al.  assigned  their  judg- 
ments to  respondent  Johnson,  who  brought  this  suit. 
Johnson  claims  that  United  Railways  took  back  from 
Transit  Company  some  millions  more  than  it  '* leased'* 
to  that  now  financial  derelict,  and  that  a  court  of  equity 
should  compel  United  Railways  to  pay  the  judgments  of 
Murphy,  Madigan,  Schmitt  et  al.  United  Railways 
denies  this  claim,  and  asserts  that  neither  at  law  nor 
in  equity  is  it  bound  to  pay  any  of  those  judgments,  and 
in  its  briefs  filed  herein,  (though  not  in  its  pleadings) 
it  intimates  that  Johnson  has  no  standing  in  a  court  of 
equity,  his  hands  being  lacking  in  that  degree  of  clean- 
liness which  entitles  him  to  be  heard,  for  he  purchased 
the  judgments  in  question  at  too  low  a  price,  to- wit, 
at  about  one  third  of  their  face  value,  but  inasmuch  as 
even  that  sum  was  exactly  that  much  more  than  United 
Railways  would  pay,  or  than  Transit  Company  could 
pay,  after  Syndicate  and  United  Railways  had  taken 
possession  of  all  of  its  assets,  that  suggestion  cannot  be 
taken  seriously.  Respondent  has  a  justiciable  claim  and 
as  between  the  parties  to  this  action  that  fact  suffices. 

What  is  the  salient  question  in  this  case!  It  is 
stated  negatively  by  the  eminent  counsel  for  appellant  in 
point  three  in  his  brief  in  this  case,  as  follows:  *' Plain- 
tiff is  not  entitled  to  recover  because  he  has  neither 
shown  that  appellant  Railways  Company  agreed  to  as- 
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sume  the  liabilities  of  the  Transit  Company,  or  that  it 
took  the  assets  of  Transit  Company  without  any  or  ad- 
equate consideration/'  It  is  conceded  that  United  Rail- 
ways did  not  expressly  agree  to  assume  the  liabilities  of 
Transit  Company  which  are  here  in  suit.  All  that  then  re- 
mains to  be  answered  is,  did  United  Railways  take  the 
assets  of  Transit  Company  without  any  or  adequate  con- 
sideration! This  is  the  crux  of  the  whole  controversy. 

This  is  a  question  of  fact.  But  if  authority  be  sought 
for  any  questions  of  law  hereinafter  touched  upon,  it 
may  be  found  in  abundance  in  Barrie  v.*  United  Railways 
Co.,  138  Mo.  App.  557 ;  Johnson  v.  United  Railways  Co., 
247  Mo.  326,  and  the  cases  hereinafter  cited.  The  opin- 
ion in  the  Barrie  case,  supra,  was  in  e!xpress  terms 
adopted  and  approved  in  the  Johnson  case  just  cited. 

It  may  be  noted,  in  passing,  that  the  parties  to 
the  Tripartite  Agreement  view  the  claims  of  Murphy, 
Madigan,  Schmitt,  et  al.,  with  large  indifference.  Mr. 
Murray  Carleton,  president  of  the  United  Railways  and 
president  also  at  the  same  time  of  Transit  Company, 
testified  as  follows:  • 

**Q.  You  had  no  concern  about  people  who  had 
clahns  against  the  Transit  Company,  as  to  whether  they 
were  paid  or  not  paid?    A.  None  whatever. 

**Q.  And  you  dida't  care  anything  about  it?  A. 
Not  a  particle. *'■ 

Mr.  Carleton  by  virtue  of  his  office  as  president  of 
Transit  Company  (it  then  being  insolvent)  was,  in  a 
sense,  a  trustee  of  an  express  trust  for  the  benefit  of 
**people  who  had  claims  against  Transit  Company." 
**To  the  extent  to  which  the  assets  of  a  corporation  may 
be  regarded  as  a  trust  fund  for  its;  creditors,  the  direc- 
t<)rs  are  imdoubtedly  the  trustees  of  those  assets  for  the 
creditors  of  the  corporation."  [10,  Cyc.  788;  Fogg  v. 
Blair,  139  U.  S.  118,  1.  c.  126;  Sawyer  v.  Hoag,  17 
Wall.  610;  Upton  v.  Tribilcock,  91  U.  S.  45;  Upton  v. 
Tribilcock,  91  U.  S.  56;  Hatch  v.  Dana,  101  U.  S.  205; 
County  V.  Allen,  103  U.  S.  498.]  There  is  no  question 
l^ttt  United  Railwiays  knew  of  the  claims  against  Transit 


Digitized  by 


Google 


160  SUPREME  COURT  OF  MISSOURI.. 

Johnson  v.  United  Rys. 

Company.  Having  the  same  executive  officers,  the  same 
claim  department,  the  same  counsel,  and  with  a  single 
exception  of  one  member  of  each  board,  the  same  in- 
dividuals upon  the  board  of  directors  of  each,  notice  to 
one  company  was  necessarily  notice  to  the  other.  It  is 
also  beyond  dispute  that  United  Railways  Company  took 
over  every  vestige  of  the  assets  of  Transit  Company.  In 
the  terse  language  of  Mr.  Carleton,  Transit  Company 
simply  ''moved  out,"  and  United  Railways  ''moved  in/' 
The  consideration  for  this  transfer  it  appears  also  by  the 
testimony  of  Mr. 'Carleton,  president  of  both  companies 
and  presumably  in  position  to  know,  was  the  release 
by  United  Railways  of  the  obligations  imposed  upon 
Transit  Company  by  the  lease,  and  som^e  "circum- 
stances.''  Witness  the  following: 

"Q.  Now,  Mr.  Carleton,  isn't  it  true  that  the 
only  consideration  that  the  Transit  Company  ever  re- 
ceived in  this  agreement,  as  far  as  you  understood,  was 
a  mere  discharge  of  liability  under  the  terms  of  its  lease- 
hold!   A.    No,  sir. 

"Q.  Well,  what  else  did  the  Transit  Company  get? 
.  .  .  A.  Well,  by  consideration  I  suppose  you  mean 
that  there  was  some  substantial  consideration.  I  will 
state  that  there  were  circumstances. 

"Q.    There  were  circumstances?    A.    Yes,  sir. 

"Q.  But  no  actual  consideration!  A.  No,  no  con- 
sideration but  circumstances." 

However,  it  may  be  assumed,  and  the  record,  in- 
deed, seems  to  show,  that  the  "circumstahces"  referred 
to  were  the  assumption  by  the  United  Railways  Company 
of  certain  large  obligations  of  Transit  Company,  already, 
for  the  most  part,  liens  upon  the  property,  but  not  in- 
cluding the  claims  here  in  question. 

The  question  then  arises  whether  or  not  the  discharge 
of  Transit  Company  from  the  obligation  of  its  lease,  to- 
gether'with  the  assumption!  of  certain  obligations  of 
Transit  Company  by  United  Railways,  constituted  a  fair 
consideration  for  this  transfer.  On  this  point  there  is 
a  sharp  conflict  in  the  evidence.  The  value  of  the  lease 
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thus  surrendered  by  Transit  Company  is  estimated  by 
some  witnesses  at  sums  varying  from  three  millions  to 
thirty-two  millions  of  dollars,  and  other  witnesses  with 
equal  confidence  testify  that  it  was  a  liability  and  not 
an  asset.  Inasmuch  as  this  lease  still  had  about  thirty- 
five  years  to  run,  and  covered  one  of  the  large  street 
railway  systems  of  the  country,  it  seems  improbable  that 
it  was  valueless,  and  much  more  likely  that  its  value 
was  great: 

The  questions  involved  in  this  case  are  not  new  in 
a  court  of  equity.  Practically  the  indentical  facts  here 
involved  and  all  matters  of  law  growing  out  of  them, 
have  been  adjudicated  in  various  trial  courts,  in  the  St, 
Louis  Court  of  Appeals,  and  in  this  court  in  *other  cases 
and  are  now  presented  anew  in  this  case.  In  Johnson 
V.  United  Railways  Co.,  247  Mo.  326,  this  court,  referring 
to  the  question  of  the  adequacy  of  the  consideration  paid 
by  United  Railways,  said,  in  substance,  that  United 
Railways  ''was  benefited  in  vast  amounts  by  relief  from 
its  bond  guaranties,  from  the  release  of  its  lease,  there- 
by taking  over  the  leasehold  estate  enormously  bettered 
and  swollen  by  the  outlays  of  Transit  Company  and  of 
great  value ;  it  got  over  $600,  000  in  cash  from  the  Trans- 
it Company,  a  great  amount  of  other  assets  in  supplies, 
and  at  the  end  came  out  the  owner  of  a  great  block  of 
stock  once  the  property  of  Transit  Company.  So,  it 
stepped  into  a  business  .  .  .  that  netted  over  a  million 
dollars  the  last  year  it  ran  (a  phenomenal  year,  it  is 
true)  and  took  over  a  plant  of  which  its  president  boasted 
it  was  equipped  so  well  it  needed  no  extra  expense 
for  betterments  for  a  considerable  time."  [Johnson  v. 
United  Railways,  snipra,  1.  c.  363.]  Later  in  the  same 
opinion,  1.  c.  366,  reference  is  made  to  the  *' dispropor- 
tionate gains  accruing  from  the  transaction  as  compared 
fe  what  was  paid  out." 

The  same  matters  were  in  issue  in  the  the  Barrie 
^3l?^^,  supra,  and  in  that  case  the  St.  Louis  Court  of  Ap- 
peals concluded  **that  the  liabilities  claimed  to  have  been 
assumed  as  a  consideration  by  the  United  Railways  for 
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taking  over  the  assets  of  the  Transit  Company  did  not 
equal,  by  a  large  auin,  the  assets  turned  over/'  [Barrie 
V.  United  Railways,  supra,  1.  c.  667.] 

Both  in  the  Johnson  case  and  the  Barrie  case,  the 
findings  of  the  trial  courts  were  evidently  in  harmony 
with  the  conclusion  of  the  Courts  of  Appeals  and  of  this 
court  upon  this  question.  In  this  state  of  affairs,  it  is 
not  only  proper  to  give  some  weight  to  the  findings  of 
the  trial  court,  but  it  is  entirely  proper,  also,  to  give 
strongly  persuasive  effect  to  the  fact  that  the  appellate 
court  in  each,  instance  agreed  with  the  chancellor  below 
upon  the  question  of  fact.  That  question  has  already 
been  decided  adversely  to  appellant  IfiVe  times;  once  by 
the  trial  cburt  and  once  by  the  St.  Louis  Court  of  Ap- 
peals in  the  Barrie  case,  supra ;  once  by  the  trial  court 
and  once  by  this  court  in  the  Johnson  case,  supra,  and 
again  by  the  trial  court  in  this  case.  There  is  nothing 
in  the  volumnious  and  jumbled  record  before  us  in  this 
case  to  justify  a  different  holding  now.  It  is  reasonable 
to  conclude  that  United  Railways  did  not  pay  a  fair  con- 
sideration for  the  property  it  took  over  from  Transit 
Company,  and  that  the  difference  between  the  amount 
actually  paid  and  the  value  of  the  assets  actually  received 
was  largely  in  excess  of  respondent's  claims.  This 
difference,  whether  it  arose  from  the  value  of  the  unex- 
pired term  of  the  lease  or  from  any  other  source,  was 
the  property  of  Transit  Company,  and  was  a  trust  fund 
for  the  payment  of  its  debts.  "Why,  then  did  Transit 
Company  deliver  this  surplus  to  United  Railways,  when 
its  delivery  had  not  even  been  demanded?  There  is  and 
there  can  be  but  one  explanation  for  this  extraordinary 
action.  Transit  Company  was,  at  that  time,  a  mere  name, 
**a  shadow  cast  by  turning'' — and  a  devious  turning  at 
that.  It  was  **such  stuff  as  dreams  are  made  of,"  de- 
void of  any  will  or  power  of  its  own,  and  incapable  of 
contracting  to  the  detriment  of  its  creditors.  Much  is 
said  in  the  briefs  on  the  question  of  whether  the  course 
of  conduct  between  these  two  companies  which  resulted 
in  the  delivery  of  all  of  the  assets  of  the  one  to  the  other 
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was  a  sale,  an  entry  under  the  terms  of  the  so-called 
lease,  a  voluntary  surrender  by  Transit  Company^  or 
what  not  The  question  does  not  seem  to  be  of  more 
than  academic  interest,  so  far  ajs  this  case  is  concerned. 
By  whatever  name  it  may  be  called — and,  indeed,  it 
might  well  be  described  as  '*a  deed  without  a  name'^ — 
it  was  utterly  void  as  to  creditors,  and  no  time  need  bo 
consumed  in  naming  it. 

*' Corporations,  insolvent  or  financially  embarrassed, 
often  find  it  necessary  to  scale  their  debts  and  re- 
adjust stock  issues  with  an  agreement  to  conduct  the 
same  business  with  the  same  property  under  a  reorgani- 
zation. This  may  be  done  in  pursuance  of  a  private  con- 
tract between  bondholders  and  stockholders.  And  thougji 
the  corporate  property  is  thereby  transferred  to  a 
new  company,  having  the  game  shareholders,  the  trans- 
action would  be  binding  between  the  parties.  But,  of 
course,  such  a  transfer  by  stockholders  from  themselves 
to  themselves  cannot  defeat  the  claim  of  a  non-assenting 
creditor.  As  against  him  the  sale  is  void  in  equity,  re- 
gardless of  the  motive  with  which  it  was  made.  For  if 
such  contract  reorganization  was  consummated  in  good 
faith  and  in  ignoraiiice  of  the  existence  of  the  creditor, 
yet  when  he  appeared  and  established  his  debt  the  sub- 
ordinate interest  of  the  old  stockholders  would  still  be 
subject  to  his  claim  in  the  hands  of  the  reorganized  com- 
pany. Cf .  San  Francisco  &  N.  P.  R.  B.  v.  Bee,  48-  Cal. 
398;  Grcnell  v.  Detroit  Gas.  Co.,  112  Mich.  70."  [North- 
em  Pacific  Ry.  Co.  v.  Boyd,  228  U.  S.  1.  c.  502.] 

In  the  Boyd  case,  the  property  which  was  held  to  be 
subject  to  his  claim  had  been  sold  under  order  of  court 
and  had  again  been  sold  by  the  purchaser  at  that  sale, 
yet  the  second  vendee  was  nevertheless  held  liable.  There 
is  nothing  new  in  the  ease  at  bar,  except,  perhaps,  some 
minor  details  in  the  method.  The  general  scheme  and 
plan  does  not  differ  in  principle  from  similar  transac- 
tions called  in  question  and  held  void  in  hundreds  of 
cases.  Neither  is  there  any  doubt  or  novelty  about  the 
equitable  principle  upon  which  such  transactions  are  and 
should  be  held  void. 
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'*It  is  a  well-settled  principle  of  equity  jurispru- 
dence that  a  party  holding  a  fiduciary  relation  to  trust 
property  cannot,  either  directly  or  indirectly,  become  the 
purchaser  of  such  property,  or  transfer  it  to  his  own  use 
or  for  his  benefit;  and  if  he  does,  the  sale  or  transfer  is 
voidable,  and  will  be  set  aside  at  the  mere  pleasure  of  the 
bene'ficiaries,  although  such  fiduciary  may  have  paid  a 
full  price  and  gained  no  advantage.  [Newcomb  v.  Brooks, 
16  W>  Va.  32,  59,  and  cases  cit«d.]  In^  Reilly  v.  Ogle- 
bay,  25  W.  Va.  36,  43,  this  court,  following  Newcomb  v. 
Brooks,  supra,  says:  *This  rule  is  not  confined  to  trus- 
tees and  fiduciaries  in  the  technical  sense  of  those  terms, 
but  it  extends  ip  every  person  coming  within  the  rea- 
son of  the  rule.  In  embraces  trustees,  guardians,  execu- 
tors, administrators,  agents,  cashiers  of  banks,  factors, 
auctioneers,  sheriffs,  commissioners  in  bankruptcy,  and 
their  solicitors,  assignees  of  bankrupts,  attorneys  at  law, 
directors  of  corporations,  and  parties  bearing  many  oth- 
er relations  to  each  other  which  may  not  be  classified.' 
N^ewcomb  v.  Brooks,  16  W.  Va.  63;  Abbott  v.  American 
Co.,  33  Barb.  578.''  [Sweeney  v.  Sugar  Co.,  30  W.  Va. 
443,  I.e.  450.] 

If  further  authority  is  desired,  it  may  be  found  in 
any  rudimentary  work  on  equity  jurisprudence,  and 
practi(*al  application  of  the  doctrine,  fully  supporting  the 
conclusions  herein  announced,  may  be  found  in  the  fol- 
lowing cases:  Grenell  v.  Detroit  Gas  Co.,  112  Mich.  70; 
Fort  Pajme  Bank  v.  Sanitarium,  103  Ala.  358;  Missouri 
Lead  Co.  v.  Reinhard,  114  Mo.  218;  Bertholdt  v.  Holla- 
day-Klotz  Co.,  91  Mo.  App.  233;  Montgomery  Web  Co. 
V.  Dienelt,  133  Pa.  St.  585;  Singer  v.  Hutchinson,  183 
HI.  606;  Barksdale  v.  Finney,  14  Gratt.  338;  Chicago  Ry. 
Co.  V.  Ashling,  160111.  373;  tamden  Interstate  Rv.  Co. 
V.Lee,  84S.W.332. 

After  all,  when  stripped  to  its  essential  elements 
(and,  an  effort  has  been  made  in  this  opinion  so  to  strip 
this  case),  the  question  to  be  decided  is  a  very  simple 
one.  Appellant  wrongfully  appropriated  property  to 
which  respondent  was  entitled  to  look  for  the  payment 
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of  his  claims.  This  cannot  be  done.  The  hand  of  a  court 
of  equity  is  not  stayed  by  metaphysical  distinctions  nor 
by  specious  reasoning  as  to  questions  of  separate  corpor 
rate  indentity,  nor  are  the  issues  clouded  by  the  ceremon- 
ial of  separate,  though  in  individual  composition  practi- 
cally identical,  boards  of  directors,  nor  technically  exist- 
ent, but  in  fact  wholly  imaginary,  powers  of  corporations, 
bound  together  as  these  two  corporations  are  shown  to 
have  been,  to  contract  freely  together  and  thereby  to  bind 
the  rightly  of  third  parties.  Equity  looks  to  substance 
rather  than  to  foroa,  and  will  not  sanction  an  unconscion- 
able result  merely  because  it  may  have  been  brought  about 
by  mea.is  which  simulate  legality.  '*The  property  was 
a  trust  fmid  charged  prim^arily  with  the  payment  of  cor- 
porate liabilities.  Any  device,  whether  by  private  con- 
tract or  judicial  sale  under  consent  decree,  whereby  stock- 
holders were  preferred  before  the  creditor,  was  invalid'' 
[Northern  Pacific  Ry.  v.  Boyd,  228  U.  S.  1.  c.  504.]  The 
sum  of  the  whole  matter  is  that  when  the  minutes  all  were 
written  and  the  contracts  all  were  drawn,  when  the  stocks 
and  bonds  had  all  been  shuflSed  and  shifted  and  results 
were  all  disclosed,  it  was  found  that  Syndicate  had  reaped 
a  profit  of  a  quarter  of  a  million  doUars ;  United  Rail- 
ways had  gathered  profits  estimated  by  some  witnesses 
in  indefinite  milUons  and  described  in  opinions  of  this 
court,  and  of  the  St.  Louis  Court  of  Appeals,  as  *' large 
sums*'  and  ''disproportionate  gains;"  Transit  Com- 
pany had  been  stripped  to  its  naked  hide ;  and  Murphy, 
Madigan,  Schmitt,  et  al.  had  been  left  unpaid  and  con- 
fronted by  another  law  suit. 

What  is  there  in  all  this  legal  labyrinth  to  bar  the 
course  or  stay  the  hand  of  justice?  There  is  nothing. 
''Justice  moves  with  a  leaden  heel,  but  strikes  with  an 
iron  hand. ' '  And  so,  with  little  effort,  the  hand  of  justice 
cleaves  its  way  through  all  entanglements  to  seize  upon 
the  vital  fact — five  times  heretofore  found  to  be  a  fact — 
that  United  Railways  took  more  than  it  paid  for.  It  must 
answer  for  it.  Thus  shall  vindication  come  to  the  rights 
of  Murphy,  Madigan,  Schmitt  et  al.,  the  humble  victims 
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of  Transit  Company's  negligence  and  of  United  Railways 
Company's  greed. 

The  judgment  of  the  trial  court  should  be  affirmed. 

Walker,  C.  J,,  and  Willia^ns,  J.,  concur. 

GRAVES,  J.  (dissenting). — In  this  case,  I  dissent 
from  the  opinion  by  the  learned  Special  Judge,  for  the 
reason  expressed  by  Vau^iant,  C.  J.,  in  the  case  of  John- 
son V.  United  Railways  Co.,  247  Mo.  1.  c.  366.  Woodson, 
J.,  concurs  in  these  views. 


GERALDINE  H.  CARSON  et  al.,  Appellants,  v.  CHAR- 
LES L.  LEE. 

DlTlsion  One,  Bffarch  2,  1920. 

1.  Deed  as  Mortgage:  Bight  of  Redemption:  Limitations.  A  conveyance 

in  the  form  of  a  warranty  deed,  made  and  accepted  as  security 
for  a  debt,  is  a  mortgage,  and  leaves  in  the  mortgagor  an  equity 
of  redemption  which  cannot  be  clogged  or  abridged  by  a  stip- 
ulation in  it  that  redemption  must  occur  within  ten  years. 

2.  :  The  Word  Redeem:  Intention.  Whether  or  not  a  deed,  other- 
wise absolute,  is  to  be  construed  to  be  a  mortgage,  is  not  to  be 
determined  by  the  use  of  the  word  "redeem"  used  in  a  stipulation 
clause  therein  by  which  the  grantee  agrees  that  the  grantor? 
"may  at  any  time  within  ten  years  redeem  said  land"  and  upon 
the  payment  of  a  named  sum  of  money,  he  "will  reconvey"  to 
them,  for  though  the  word  is  appropriate  to  express  an  equitable 
right  of  redemption,  it  is  not  of  fixed  meaning,  and  the  nature 
of  the  instrument,  whether  mortgage  or  conditional  sale,  is  not 
determined  by  its  use,  but  by  the  intention  of  both  parties  at 
the  time  it  was  made.  If  made  to  be  a  mortgage  it  retains  the 
character  then  intended;  otherwise,  a  deed  absolute  on  its  face, 
with  an  agreement  to  reconvey  upon  conditions,  cannot  be  con- 
strued to  be  a  nortgage,  but  is  a  conditional  sale  or  deed  of 
purchase. 

3.   :  Intention:  Eztraneons  Evidence.    The  terms  of  a  deed  may 

show  so  clearly  on  its  face  the  real  understanding  of  the  parties, 
that  no  aid  from  extraneous  circumstances  is  required  or  per- 
mitted to  interpret  it.  On  the  other  hand,  it  may  leave  the  question 
whether  it  is  a  mortgage  or  deed  of  pi]r'*.hase  in  such  doubt,  that 
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extraneous  evidence  is  necessary  to  determine  its  character,  and 
then  such  evidence  is  competent. 


:  I>e1>t.  A  condition  indispensable  to  a  holding  that  a  war- 
ranty deed  was  intended  to  be  a  mortgage  is  that  there  must  have 
been  a  debt  to  secure,  or  some  liability  against  which  the  grantee 
is  to  be  guarded;  for  the  purpose  of  a  mortgage  is  security. 

:   :   To  'Pay  Debts.     Where  the  grantee  was  surety 

for  one  of  the  grantors  on  notes  to  the  amount  of  a  few 
hundred  dollars,  but  neither  was  otherwise  indebted  to  him, 
the  notes  were  paid  out  of  the  $4000  named  as  the  consideration 
for  the  deed,  as  was  an  existing  mortgage  for  $800,  and  no  as- 
signment of  any  of  the  notes  was  made  to  the  grantee,  and 
there  is  no  evidence  that  the  balance  of  the  consideration  was  ad- 
vanced as  a  loan  to  either  grantor,  and  no  loan  evidencing  a  debt 
was  taken  and  no  debt  was  mentioned  in  the  deed,  there  was  no 
debt  secured  by  the  instrument,  and  to  hold  there  was  would  be  to 
run  counter  to  all  ordinary  experience  in  business  transactions. 

:  ' :  Bepayment.    The  fact  that  the  stipulation  in  the 

deed  permitting  the  grantors  to  redeem  and  obligating  the  grantee 
to  reconvey  on  the  payment  of  a  named  sum,  contained  no  agree, 
ment  binding  the  grantors  to  pay  the  sum  named  or  any  part  of 
it,  is  a  circumstance  of  weight,  though  not  conclusive,  in  determin- 
ing whether  or  not  the  instrument  was  a  mortgage. 


:  Possession:  Taxes:  Stun;»lu8  After  Paying  Debts.    The  facts 

that  the  grantee  was  put  into  possession  when  the  instrument  was 
executed,  that  he  was  by  it  required  to  pay  the  taxes  thereafter, 
and  where  the  grantors  were  financially  embarrassed,  that  the  con- 
sideration was  more  than  grantors'  debts  paid  by  him  and  the 
balance  was  turned  over  to  them,  without  note  or  other  evidence 
of  a  loan,  all  likewise  point  significantly  to  a  conclusion  that  the 
instrument  was  not  a  mortgage. 

:  Subsequent  Indemnifying  Bond.  The  fact  that  the  purchaser 

from  the  grantee  in  a  deed  which  contained  a  stipulation  that  the 
grantors  might  redeem  upon  the  payment  of  a  named  sum  of 
money,  exacted  of  the  surviving  grantor  and  the  grantee  a  bond 
to  indemnify  himself  against  loss  because  of  an  apprehended 
possible  right  in  the  heirs  of  the  deceased  grantor  to  redeeni,  and 
that  of  the  purchase  price  paid  by  said  purchaser  a  part  was  paid 
to  said  surviving  grantor,  whose  ten-year  right  to  repurchase  had 
not  expired,  sheds  no  light  on  said  original  transaction  and  has 
no  tendency  to  prove  that  said  original  deed  was  a  mortgage,  for 
the  character  of  the  transaction  was  fixed  when  said  deed  was 
made. 

Conditional  Sale:  Bight  of  Heirs  to  Bepurchase.  Some  authorities 
holding  an  option  to  purchase  property  creates  no  interest  that  is 
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either  assignable  or  transmissible  to  heirs  of  the  option-holder, 
are  cited  in  the  opinion,  but  the  point  is  not  ruled,  because  it  Is  un- 
necessary to  a  proper  adjudication  of  the  issues. 

Appeal  from   Mississippi  Circuit   Court. — Hon.   Frank 

Kelly,  Judge. 
Affrmed. 

Haw  &  Brown  for  appellants. 

(1)  The  court,  upon  the  objection  of  defendant,  re- 
fused to  permit  plaintiffs  to  show  that  at  the  time  the 
conveyance  from  Addie  Howlett  and  her  husband  was 
nKade  to  Luke  Howlett,  Price  Howlett,  husband  of  Addie, 
was  being  hard  pressed  and  even  sued  on.  claims  against 
him.  Such  testimony  was  proper.  27  Cyc.  1006  (c); 
Brightwell  v.  McAfee,  249  Mo.  579;  Powell  v.  Grow,  204 
Mo.  487 ;  Book  v.  Beasley,  138  Mo.  455;  Cobb  v.  Day,  106 
Mo.  278.  It  does  not  matter  that  the  evidence  was  con- 
cerning the  husband's  debts,  as  the  wife  may  mortgage 
her  lands  to  secure  her  husband's  debts.  Hack  v.  Hill, 
106  Mo.  26.  (2)  The  court  erred  in  failing  and  refusing 
to  hold  that  the  conveyance  from  Addie  Howlett  and 
Price  Howlett  to  Luke  Howlett,  was  a  mortgage  and  that 
plaintiffs,  the  heirs  of  Addie  Howlett,  had  a  right  to  re- 
deem the  land  therein  described.  The  suit  was  brought 
in  time.  Lipscomb  v.  Talbott,  243  Mo.  28;  Sheppard  v. 
Wagner,  240  Mo.  437;  Wilson  v.  Drumrite,  21  Mo.  325; 
Ballinger  v.  Chouteau,  20  Mo.  89;  27  Cyc.  102i)  (c) ;  R. 
S.  1909,  sec.  1881 ;  Rutte  v.  Carothers,  223  Mo.  647 ;  Gray 
V.  Yates,  67  Mo.  601.  (3)  The  instrument  sued  on  is 
a.  mortgage  and  should  have  been  so  construed.  Where 
a  deed  absolute  in  form  contains  a  clause  reserving  to 
the  grantors  a  right  to  redeem  the  premdses  by  the  pay- 
ment of  a  specific  sum  within  a  limited  time,  this  will 
generally  convert  the  transaction  into  a  mortgage,  being 
taken  as  manifesting  the  intention  of  the  parties  to  create 
a  security  only.  27  Cyc.  997  (IV) ;  Sheppard  v.  Wagner, 
240  Mo.  437;  DesLoge  v.  Ranger,  7  Mo.  330.  (a)  The 
intent  as  expressed  in  the  instrument  itself  should  con- 
trol.   13  Cyc.  604,  604-D,  606  (b) ;  34  Cyc.  766;  3  Bou- 
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vier's  Law  Dictionary  (S  Rev.),  p.  2858;  27  Cyc.  997 
(IV) ;  7  Words  and  Phrases,  p.  602a  (b)  Even  where  the 
intention  is  doubtful,  and  the  court  is  to  determine  wheth- 
er the  transaction  is  a  mortgage  or  a  conditional  sale,  it 
will  be  held  a  mortgage,  as  that  construction  is  the  more 
just  and  equitable.  Phillips  v.  Jackson,  240  Mb.  o.  382 , 
Powell  V.  Crow,  204  Mo.  490;  Turner  v.  Kerr,  44  Mo. 
434;  Bender  V.  Markle,  37  Mo.  246;  Brant  v.  Robertson, 
16  Mo.  145 ;  White  v.  University  Land  Co.,  49  Mo.  App. 
464.  (4)  A  deed  absolute  on  its  face  may  be  a  mortgage. 
27  Cyc.  991,  994  (b)  996  (b) ;  Chance  v.  Jennings,  159  Mb. 
554;  Book  v.  Beasley,  138  Mo.  455 ;  Hack  v.  Hill,  106  Mo. 
18;  Sharkey  v.  Sharkey,  47  Mo.  543;  Tibeau  v.  Tibeau, 
22  Mo.  77;  Wilson  v.  Drumrite,  21  Mo.  325;  McDowell 
V.  Morath,  64  Mo.  App.  297.  (5)  The  fact  that  there  is 
no  agreement  to  pay  interest  in  this  case  is  more  than 
offset  by  the  grantee  taking  possession  and  retaining  the 
rents  and  profits.  Lipscomb  v.  Talbott,  243  Mo.  1 ;  Ben- 
der v.  Zimmierman,  122  Mo.  194 ;  Towner  v.  Johnson,  95 
Mo.  431 ;  Ely  v.  Turpin,  75  Mo.  83. 

Russell  <&  Joslyn  for  respondent. 

(1)  The  petition  states  no  cause  of  action.  Jones 
V.  Hubbard,  193  Mo.  163;  Branham  v.  Peltzer,  177  S.  W. 
374;  Donovan  v.  Boeck,  217  Mo.  87.  (2)  The  death  of 
Addie  Howlett  before  the  expitation  of  the  ten-year 
period  could  not  extend  the  time  limit  for  more  than 
three  years  after  her  death.  R.  S.  1909  sec.  1883;  Smith 
V.  Settle,  128  Mo.  App.  382;  Reed  v.  Painter,  145  Mo. 
341;  Schradski  v.  Albright,  93  Mo.  42.  (3)  There  was 
no  existing  debt  alleged  or  proven,  therefore  the  maxim 
**no  debt,  no  mortgage''  should  be  applied.  Donovan  v. 
Boeck,  217  Mo.  87.  (4)  A.t  the  time  she  executed  the  deed, 
Addie  Howlett  was  a  married  woman,  and  in  law  deemed 
a  femme  sole  so  far  as  to  enable  her  *'to  contract  and  be 
contracted  with.''  R.  S.  1899,  sec.  4335;  R.  S.  1909,  sec. 
8304.  (5)  The  deed  itself  and  all  of  the  evidence  shows 
the  transaction  to  be  a  complete  sale,  with  the  right  re- 
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served  in  the  grantors,  or  ^* either  of  them,"  to  repurchase 
within  a  specified  time.  Turner  v.  Kerr,  44  Mo.  433; 
Slowey  V.  McMurray,  27  Mo.  113 ;  Bobb  v.  Wolff,  148  Mo. 
335^  Dunaway  v.  Kerr,  163  Mo.  415;  Bailey  v.  Trust 
Co.,  188  Mo.  486;  Powell  v.  Crow,  204  Mo.  481.  (6)  The 
sale  was  a  conditional  one,  and  oven  if  there  had  been 
no  redemption  by  Price  Howlett,  Addie  Hewlett,  had 
she  lived,  could  not  have  redeemed  after  the  expiration 
of  the  ten-year  period.  Bobb  v.  Wolff,  148  Mo.  349.  (7) 
The  burden  was  on  the  appellants  to  show  by  dear  and 
convincing  proof  that  the  deed  was  a  mortgage.  Cobb 
V.  Day,  106  Mo.  278;  Book  v.  Beasley,  138  Mo.  455;  Bobb 
V.  Wolff,  148  Mo.  335.  (8)  ** Redeem,"  as  defined  by  the 
law  writers,  means  to  purchase  back;  to  buy  back;  to 
repurchase  in  a  literal  sense.  3  Bouvier's  Law  Diction- 
ary (3  Rev.)  p.  2852;  34  Cyc.  766.  (9)  In  order  to  show 
that  a  deed  ateolute  in  form  was  intended  as  a  mortgage, 
the  evidence  must  be  satisfactory  as  to  its  credibility,  un- 
equivocal as  to  its  terms  and  meaning,  and  clear  and 
convincing  beyond  a  reasonable  doubt.  Gterhart  v.  Tuck- 
er, 187  Mo.  46;  Brightwell  v.  McAfee,  249  Mo.  562. 

600DE,  J. — Plaintiffs,  who  are  the  children  and 
only  heirs  of  Addie  Howlett  and  Sterling  Price  Howlett, 
both  deceased,  filed  this  action  to  obtain  a  decree  that 
they  be  allowedi  to  reedeem  a  parcel  of  land,  consisting  of 
seventy  acres,  from  the  operation  of  an  alleged  mortgage 
made  by  their  parents.  The  instrument  said  to  be  a  mort- 
gage, executed  and  recorded  July  6,  1903,  was  to  Luke 
Howlett,  a  brother  of  said  Price,  and  was  in  form  a  war- 
ranty deed,  except  that  it  contained  this  paragraph : 

*^x\nd  said  Luke  Howlett  agrees  that  said  Price  and 
Addie  Howlett  may  at  any  time  within  ten  years  redeem 
said  land  and  he  will  upon  payment  to  him  of  said  sum 
of  $4,000  reconvey  to  them  or  either  of  them  the  said 
land  without  payment  of  any  interest.  Subject  to  the 
easement  of  public  and  railroads,  if  any,  over  said  land. 
Purchaser  assumes  payment  of  all  taxes  falling  due  af- 
ter the  year  1903." 


Digitized  by 


Google 


Vol.281]  OCTOBER  TERM,  1919.  171 


Carson  v.  Lee. 


When  that  conveyance 'was  made  the  title  to  the  land 
was  in  Mrs.  Addie  Hewlett,  subject  to  a  deed  of  trust 
given  by  Addie  and  S.  P.  Howlett,  her  husband,  October 
17, 1901,  to  E.  J.  Deal,  trustee,  to  secure  the  payment  of 
a  note  for  eight  hundred  dollars,  due  in  three  years,  to 
J.  J.  Bussell,  which  incumbrance  the  deed  to  Luke  How- 
lett bound  the  latter  to  pay,  as  later  he  did.  Price  How- 
lett had  conveyed  the  land  to  Addie  in  oonsideration  of 
love  and  effection,  September  18,  1895,  or  eight  years 
before  the  conveyance  to  Luke.  He  was  in  embarrassed 
circumstances  when  the  latter  conveyance  was  made  by 
himself  and  wife ;  creditors  were  pressing  him  and  judg- 
ments had  been  rendered  against  him.  Neither  of  the 
grantors  owed  Luke  anything  at  the  date  of  the  deed,  but 
he  was  suret}-  for  Price  on  four  notes  to  three  banks,  the 
notes  ranging  in  amount  from  two  hundred  to  sixty  dol- 
lars, Luke  testified.  These  notes  and  other  debts  of  Price, 
to  the  amount  of  $3500,  were  paid  by  Luke,  and  as  a 
balance  of  $440  of  the  purchase  price  of  $4000  remained, 
this  was  paid  to  Addie  and  Price  Howlett,  the  grantors. 
Mrs.  Addie  Howlett  died  March  30,  1906,  and  after- 
wards, on  December  30,  1907,  Luke  Howlett  and  his  wife 
Mable  and  S.  Price  Howlett  sold  and  conveyed  the  land 
in  question  to  defendant,  Charles  L.  Lee,  for  five  thou- 
sand dollars,  of  which  sum  Luke  Howlett  received  four 
thousand  dollars  and  Price  one  thousand.  By  the  advice 
of  his  attorney,  Lee  exacted  from  the  grantors  a  bond 
dated  January  10,  1908,  with  sureties,  in  the  sum  of  two 
thousand  dollars,  wherein  the  aforesaid  deed  by  Addie 
and  Price  Howlett  to  Luke  Howlett  was  referred  to,  with 
the  statement  that  in  the  deed  '*  there  was  given  said 
Addie  Howlett  and  S.  P.  Howlett  the  right  to  redeem 
said  land  within  ten  years  from  the  date  of  said  deed.'" 
The  condition  of  the  bond  was  this : 

"Now  if  the  heirs  of  said  Addie  Howlett,  deceased, 
or  any  one  of  them,  shall  have  the  right  to  redeem  said 
land,  as  it  is  claimed  they  have,  and  do  redeem  said 
land,  then  if  in  that  event  said  Luke  Howlett  and  S.  P. 
Howlett  shall  pay  the  said  Charles  Lee  all  the  sums  paid 
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by  him  for  said  land  and  the  Reasonable  value  of  all  per- 
manent improvements  put  on  said  lands  by  him  and  hold 
him  safe  and  harmless  from  any  and  aJl  loss  on  purchase 
price  and  permanent  improvements  by  reason  of  said 
property  being  redeemed  and  taken  from  him,  than  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

**It  being  fully  understood  and  agreed  that  if  the 
said  land  be  redeemed  the  sum  paid  by  the  parties  re- 
deeming it  shall  be  applied  to  paying  said  Lee  and  pro- 
tecting him  from  loss  on  account  of  said  purchase  and 
redemption." 

Price  Howlett  died  December  24,  1911.  The  petition 
states  facts  to  show  the  deed  in  question  was  executed 
as  a  mortgage  to  secure  Luke  Howlett  in  the  payment  of 
debts  Price  owed  him,  as  surety  for  Price,  and  in  the 
reimbursement  of  judgments  and  other  debts  of  Price 
he  (Luke)  agreed  to  pay  out  of  the  consideration  of  four 
thousand  dollars  mentioned  in  the  deed ;  avers  defendant 
purchased  with  actual  notice  of  the  right  and  intention 
of  plaintiffs  to  redeem  the  land ;  that  they  had  offered  to 
pay  defendant  four  thousand  dollars,  with  interest  at 
six  per  cent  from  July  6,  1913,  when,  it  is  averred,  in- 
terest began  to  run  on  the  instrument,  concluding  with 
a  prayer  to  be  allowed  to  redeem  and  for  an  accounting 
to  ascertain  the  amount  due  to  defendant,  taking  into 
consideration  the  rents  and  profits  he  had  received  while 
the  land  had  been  in  his  possession.  The  answer  of  de- 
fendant admitted  the  truth  of  some  of  the  statements  of 
the  petition  and  denied  others,  to-wit:  that  Addie  and 
Price  Howlett  owed  any  debts  to  Luke  when  they  con- 
veyed to  him ;  that  he  was  surety  for  Price ;  that  there 
were  judgment  liens  on  the  land  at  the  date  of  said  con- 
veyance; that  defendant  had  knowledge  or  information 
sufficient  to  form  a  belief  concerning  an:yi  agreement 
which  might  have  been  made  between  Addie  and  Price 
and  Luke  concerning  the  land,  other  than  the  agreement 
contained  in  the  deed ;  averred  Addie  died  without  exer- 
cising the  right  given  her  by  the  deed  to  redeem,  referred 
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to  the  conveyance  to  defendant,  after  Addie's  death, 
by  Luke  Howlett  and  wife  and  Price  for  fiv^e  thousand 
dollars,  and  said  one  thousand  dollars  of  the  sum  '*was 
paid  to  the  said  S.  Price  Howlett  as  and  for  the  equity 
of  redemption  which  Addie  Howlett  and  S.  Price  How- 
lett, or  either  of  them,  had  reserved  in  the  conveyance 
to  said  Luke  Howlett/' 

The  answer  sets  up  that  Luke  Howlett  took  poss- 
ession of  the  land  as  soon  as  it  was  conveyed  to  him, 
paid  all  the  taxes  on  it  and  exercised  rights  of  owner- 
ship over  it  until  he  conveyed  it  to  defendant,  and  that 
since  then  the  defendant  ^*has  been  in  the  open,  notor- 
ious, continuous,  hostile  and  adverse  possession,'' claim- 
ing to  he  owner,  and  since  July  6, 1913,  has  continued  in 
the  like  possession.  Other  matters  are  stated,  but  they 
are  'propositions  of  law  rather  than  facts,  as  are  some 
of  the  things  averred  in  the  reply  of  plaintiffs,  among 
them  a  denial  that  defendant's  possession  was  adverse 
to  plaintiflfs  and  an  averment  that  it  was  simply  the 
possession  of  a  mortgagee  before  foreclosure. 

The  allegations  are  made  in  the  replication  that  this 
action  was  begun  within  less  than  twenty-four  years  after 
the  cause  of  action  (i.  e.  the  right  to  redeem)  descended 
to  plaintiffs ;  that  when  it  descended  both  plaintiffs  were 
under  twenty  years  of  age  and  the  action  was  'Med  before 
Norman  Howlett  was  twenty-one,  and  within  three  yeart 
after  the  disability  of  Geraldine  Howlett  Carson  was  re- 
moved. She  was  twenty-three  years  old  February  10, 
1916,  and  Norman  was  twenty  December  12,  1916,  or 
three  months  after  the  petition  was  filed  on  September 
8,  1916.  The  attorney  who  drew  the  deed  asserted  to  be 
a  mortgage,  was  Hon.  J.  J.  Russell,  and  several  items  of 
his  testimony  touch  upon  the  intention  of  the  parties : 

**I  remember  in  an  indefinite- way  that  they  said 
Price  might  want  to  get  the  place  back  and  Luke  had 
agreed  that  if  he  wanted  to  redeem  the  place  he  could 
do  so  at  any  time  within  ten  years,  and  the  deed  was 
written  to  express  their  intentions  the  best  I  knew  how 
to  express  them  at  the  time.  To  my  best  recollection  the 
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whole  agreement  was  to  the  effect  as  expressed  in  the 
deed.     .    .    . 

**Luke  and  Price  Howlett  told  me  how  to  write  the 
deed,  if  there  was  any  outside  agreement  other  than 
stated  in  the  deed,  I  do  not  now  recall  it,  but  there  may 
have  been  agreements  between  them  of  which  I  knew 
nothing,  but,  as  stated  in  the  deed,  I  am  sure  both  gave 
that  to  me  as  their  agreement.  ... 

* '  There  was  nothing  said  to  me  at  that  time  by  eit)ier 
Luke  or  Price  that  the  deed  was  anything  other  thaii 
what  it  purported  to  be.  My  recollection  of  it  is  that  it 
was  a  bona-fide  conveyance.  It  seems  that  from  all  that 
was  said  that  it  was  a  bona-fide  sale,  but  that  Price 
hoped  to  be  able  to  redeem  it,  and  Luke  agreed  to  give 
him  ten  years  in  which  to  do  it.     .     .    . 

*^I  got  the  impression  that  Price  owed  debts  and  was 
going  to  sell  the  land  to  Luke,  but  that  he  hoped  to 
redeem  the  land,  and  Luke  consented  that  he  should  have 
ten  years  in  which  to  do  so,  and  Luke  was  assuming 
some  of  his  debts.  I  don't  think  that  Mrs.  Addie  How- 
lett took  any  part  in  the  conversation,  but  she  was 
there." 

Defendant  said  regarding  the  bond: 

**I  took  the  bond  upon  the  suggestion  and  advice 
of  Mr.  Deal,  my  attorney,  and  that  is  the  reason  I  had 
him  do  it.  That  was  before  the  expiration  of  the  ten- 
year  period  mentioned  in  the  deed  from  Price  Howlett 
and  wife  to  Luke  Howlett. 

'*You  knew,  then, .what  the  bond  was  about  and 
what  it  was  for?    A.    Yes ;  they  read  it  to  me. 

*^And  you  had  been  told  what  was  in  the  deed — ^the 
right  to  redeem  that  land  was  reserved  by  Mrs.  Addie 
Howlett  and  Price  Howlett?    A.    Inside  of  ten  years.'' 

Luke  Howlett  testified,  among  other  matters : 

**When  I  started  to  sell  the  place  to  Mir.  Lee,  I 
told  himi  I  couldn't  sell  the  place  as  I  had  a  redeeming 
clause  there." 

The  land  was  worth  from  fifty  to  fifty-five  dollars 
an  acre  in  1903. 
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Judgment  waa  given  for  defendant  and  this  appeal 
was  taken  by  plaintiffs. 

Plaintiffs '  petition  is  framed  for  relief  on  the  pre- 
mise that  the  deed  of  their  parents,  Addie  and  Price 
Hewlett,  to  Luke  Howlett,  was  made  and  accepted  as  se- 
curity for  a  debt ;  therefore  was  a  mortgage,  which  left 
in  Addie  Howlett,  as  the  real  mortgagor,  an  equity  of 
redemption  which  descended  to  plaintiffs  as  her  heirs 
and  could  not  be  clogged  or  abridged  by  stipulation  as 
to  the  time  in  which  redemption  might  occur.  [Reilly 
V.  Cullen,  50  Mo.  322;  Wilson  v.  Drumrite,  21  Mo. 
325,  328.]  The  fact  principally  relied  on  to  prove  the 
transaction  between  the  parties  was  a  loan  by  the  grantee 
and  the  instrument  intended  as  security  for  the  loan, 
instead  of  what  it  purports  to  be,  a  sale  with  the  right 
of  repurchase,  is  the  word  ** redeem,"  in  the  clause  of 
the  deed  we  have  quoted.  The  premises  usually  found 
in  warranty  deeds,  and  found  in  this  one,  are ;  that  the 
grantors,  in  consideration  of  a  stated  price  ($4,000  paid 
and  received)  granted,  bargained,  sold  and  conveyed 
and  confirmed  unto  the  grantee,  the  land,  describing  it. 
So,  too,  there  are  the  usual  habevdum  clause  and  a 
covenant  of  warranty.  The  word  '* redeem"  was  ap- 
propriate to  express  the  equitable  right  left  in  Addie 
Howlett,  if  the  instrument  was  a  miortgage  made  to  se- 
cure a  debt  to  the  grantee,  as  the  word  **  purchaser"  was 
the  proper  designation  of  the  grantee  if  the  conveyance 
was  pursuant  to  a  sale.  Neither  word  fixes,  necessarily, 
the  nature  of  the  instrument,  and  both  have  more  than 
one  meaning  in  law.  A  '  *  purchaser, ' '  for  example,  might 
be  one  who  took  by  gift  or  a  will,  whereas  *^ redeem"  is 
used  in  a  wider  sense  than  retrieving  the  title  to  mort- 
gaged land  and  as  signifying  **to  purcliase  back."  In 
two  cases  decided  by  this  court  wherein  the  question  was, 
as  it  is  now,  whether  a  conveyance  was  a  miortgage  or 
a  sale  with  a  right  to  repurchase  retained  by  the  vendor, 
the  documents  depended  on,  among  other  matters,  to 
show  the  transaction  was  a  mortgage,  contained  the  word 
''redeem,"  but  that  fact  was  not  alluded  to  as  evidence 
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the  transaction  was  a  mortgage.  [Bobb  v.  Wolff,  148  Mo. 
335,  341,  343;  Bailey  v.  St.  Louis  Union  Tr.  Co.,  188 
Mo.  483,  488,  489.]  In  the  first  of  those  cases  the  grantee 
in  the  warranty  deed  wrote  two  letters  to  the  grantor, 
in  one  of  which  he  said:  **Do  you  desire  to  redeem  or 
purchase  the  property  on  Olive  Street!  Although  the 
time  is  out,  I  have  no  objection  to  do  as  you  wish  now 
upon  the  terms  originally  agreed  upon."  In  the  other 
letter,  in  answer  to  the  inquiry  of  the  grantor  as  to  what 
he  would  give  **for  my  equity  of  redemption,"  the  gran- 
tee said:  ** Don't  want  to  buyj  I  have  calculated  on 
your  redeeming  in  September."  In  the  second  case,  in 
an  agreement  extending  the  original  arrangement  be- 
tween the  parties,  the  Trust  Company  said  the  grantor 
or  his  assignee  **  should  have  the  right  to  redeem  the 
property  described  in  the  within  contract,  subject  to  its 
terms,  at  any  time  prior  to  November  24,  1898,"  etc. 
In  both  cases  the  contract  between  the  parties  was  held 
to  have  been  a  sale  with  the  right  of  repurchase,  but, 
as  stated,  the  effect  of  the  word  ** redeem"  was  not 
discussed. 

We  are  cited  at  this  point  to  two  other  decisions  of 
this  court :  Desloge  v.  Eanger,  7  Mo.  327,  and  Sheppard 
V.  Wagner,  240  Mo.  409.  In  both  opinions  the  effect  of 
a  clause  for  redemption  in  a  case  like  the  present  w^s 
considered,  and  in  each  the  ruling  was  against  the  view 
that  the  provision  was  conclusive.  In  the  first  case  this 
was  expressly  stated  and  also  that  the  circumstances 
attending  the  transaction  must  be  considered  to  ascertain 
the  real  intention  of  the  partiesy  The  circumstances 
noticed  were  the  price  in  comparison  with  the  value  of 
the  property  (a  negro  slave),  the  retention  of  possession 
of  the  negro  by  the  assignor,  and  that  the  slave  was 
assigned  to  a  mercantile  firm  which  did  not  deal  in 
slaves,  and  to  which  the  assignor  was  indebted.  In  the 
second  case  the  opinion,  in  order  to  determine  whether 
the  transaction  was  a  sale  or  mortgage,  considered 
whether  the  relation  of  debtor  and  creditor  existed  prev- 
ious to  or  was  created  at  the  time  of  the  conveyance, 
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and  found  a  debt  was  created ;  next,  the  grantees  became 
tenants  of  the  grantors  after  the  conveyance,  a  relation 
inconsistent  with  a  sale;  and,  third,  the  grantors  were 
to  pay  the  liens  and  special  taxes  on  the  property,  as 
the  grantees  naturally  would  do  if  they  were  purchasers. 
Those  facts,  along  with  the  provision  for  redemption  of 
the  property  by  the  grantors  within  three  years,  were 
held  to  establish  a  mortgage. 

That  technical  terms  which,  according  to  their 
established  meaning  indicate  either  a  sale  or  a  mortgage, 
are  not  always  decisive  of  the  question,  appears  forcibly 
from  a  decision  where  the  deed  asserted  to  be  a  mort- 
gage, spoke  of  the  *  indebtedness  as  aforesaid,"  of  the 
maker  to  the  grantee,  and  yet,  because  of  other  facts 
which  showed  there  was  no  debt,  the  conveyance  was 
held  a  sale.    [Donovan  v.  Boeck,  217  Mo.  70,  90.] 

In  another  jurisdiction,  a  conveyance  in  the  form  of 
a  warranty  deed  of  certain  property,  contained  a  clause 
which  recited  that  it  was  given  in  satisfaction  of  a  note 
and  mortgage  and  that  the  grantors  should  have  the 
right  *Ho  redeerai  or  repurchase''  the  premises  within 
one  year,  by  paying  the  amount  of  the  note  with  interest 
until  said  redemption,  at  the  rate  of  fifteen  per  cent  per 
annum,  and  all  costs  and  taxes  paid  by  the  grantee; 
the  grantors  to  have  possession  for  said^year.  [Swarm 
V.  Boggs,  12  Wash.  246,  248.]  In  an  action  to  have-  the 
conveyance  treated  as  a  mortgage,  after  saying  the  in- 
strument must  be  construed  as  an  absolute  deed  unless 
the  intention  of  the  parties  to  treat  it  as  a  security  ap- 
peared from  the  cited  clause,  the  court  said  there  was 
nothing  in  the  language  of  the  instrument  to  constitute 
it  a  mortgage,  except  that,  in  connection  with  the  right 
to  repurchase,  the  word  ** redeem"  was  used,  and  in  an- 
other place,  the  words  ** redemption  of  the  property." 
The  decision  was  that  in  as  much  as  the  evident  intention 
of  the  parties  was  that  the  conveyance  should  operate 
to  pay  the  debt  existing  when  it  was  made,  those  words 
were  Hot  sufficient  to  continue  the  debt  in  force  and  ren- 
der the  instrument  a  security. 

12-281  Mo.  rn^n^n]o 
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The  effect  to  be  given  to  deeds  like  the  one  in  hand, 
is  determined  by  the  intention  of  the  parties,  and  of  both 
parties,  be  it  noted  (Hohnes  v.  Fresh,  9  Mo.  201,  208), 
at  the  time  of  the  transaction,  and  if  the  deed  was  made 
to  be  a  mortgage  or  a  conditional  sale,  in  either  event, 
it  retains  the  character  then  intended  and  the  rights  of 
the  parties  are  determined  accordingly.  [Phillips  v. 
Jackson,  240  Mo.  310,  382;  BrantTv.  Robertson,  16  Mo. 
1.  c.  145;  Powell  v.  Crow,  204  Mo.  481,  487;  1  Jones, 
Mortgages,  (7  Kd.),  sec.  263;  Knowles  v.  Williams,  58 
Kan.  221;  Elliott  v.  Conner,  63  Fla.  408;  Conway's 
Exrs.  V.  Alexander,  7  Cranch  (U.  S.)  218;  Tucker  v. 
Witherbee,  130  Ky.  269;    Cornell  v.  Hall,  22  Mich.  377.] 

Probably  because  of  the  tendency  of  courts  of  equity 
to  favor  the  theory  of  a  mortgage  (Slowey  v.  McMurray, 
27  Mo.  113,  115),  their  jurisdiction  is  invoked  frequently 
for  relief  against  conveyances  absolute  in  form,  and  a 
body  of  rules  by  which  to  determine  the  nature  of  the 
instrument  has  grown  up.  What  the  agreement  was  hav- 
ing been  established,  it  is  to  be  enforced  like  any  other 
contract,  whether  it  was  a  conditional  sale  or  a  miort- 
gage ;  for  a  grantee  is  as  such  entitled  to  have  his  rights 
protected  in  the  former  case,  as  a  grantor  would  have  if 
it  were  a  mortgage.  [1  Jones,  Mortgages  (7  Ed.),  p. 
537,  sec.  262.]  The  terms  of  the  deed  may  show  so 
clearly  on  its  face  the  real  understanding  of  the  parties, 
that  no  aid  from  extraneous  circumstances  is  required  to 
interpret  it ;  or  it  may  leave  the  question  in  doubt,  when 
resort  will  be  had  to  other  evidence.  [Desloge  v.  Ran- 
ger, 7  Mo.  1.  c.  329,  330;  1  Jones,  Mortgages,  sec.  261 
and  cases  cited  in  notes.] 

In  the  present  instance  the  intention  of  the  parties 
cannot  be  ascertained  certainly  from  the  deed,  hence  we 
must  look  to  facts  beyond  it.  A.  condition  indispensable 
to  hold  a  deed  to  be  a  mortgage  is  that  there  must  have 
been  a  debt  to  secure,  or  some  liability  against  which  the 
grantee  is  to  be  guarded.  On  this  proposition  all  the 
cases  agree,  and  in  all  of  them  will  be  found  statements 
which  show  the  decision  in  favor  of  the  mortgage  theory 
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was  based  on  evidence  to  show  the  instrument  was  given 
as  security  of  some  kind ;  for  the  purpose  of  a  mortgage 
is  security.  [Brant  v.  Robertson,  16  Mo.  1.  c.  143 ;  Dono- 
van V.  Boeck,  217  Mo.  70,  87 ;  Flagg  v.  Mann,  2  Sunmer, 
533.]  Neither  Addie  nor  Price  Hewlett  was  indebted 
to  Luke  at  the  date  of  the  conveyance  in  question,  but 
Luke  was  surety  for  Price  on  notes  to  the  amount  of 
four  or  five  hundred  dollars.  These  notes  were  paid  out 
of  the  price  named  in  the  deed,  as  were  the  prior  deed  of 
trust  on  the  land,  in  favor  of  J.  J.  Russell,  and  several 
other  debts  of  Price  Hewlett.  Thus  it  appears  the  lia- 
bility of  Luke  Hewlett  as  Price's  surety,  was  extinguished 
and  the  liabilities  for  which  Luke  was  not  surety  were 
dicharged;  therefore  there  was  no  indebtedness  of  Addie 
or  Price  Hewlett  to  Luke,  or  liability  of  Luke  for  them 
left  in  force,  unless  the  four  thousand  doUars  was  ad- 
vanced as  a  loan  to  one  or  the  other  of  the  grantors,  and 
that  this  was  so  there  is  no  evidence.  To  hold  there  was  a 
debt  still  subsisting  or  created  between  the  parties,  would 
be  to  ''run  counter  to  all  ordinary  experience  in  business 
transactions,''  as  was  said  in  a  similar  case  (Bobb  v. 
Wolff,  148  Mlo.  1.  c.  345),  for  if  there  was  a  debt,  then  if 
business  usage  was  foUov/cd,  the  obligation  taken  up  by 
Luke  Hewlett  would  have  been  transferred  to  him  or  a 
new  note  given  by  Price  Hewlett  for  $4,000. 

We  refer  to  these  other  circumstances  as  pointing 
to  the  conclusion  that  the  transaction  was  a  sale  with  the 
right  accorded  to  the  vendors  to  repurchase,  all  of  which 
circumstances  the  courts  have  held  tend  to  establish  that 
fact.  None  of  the  obligations  of  Price  Hewlett,  which 
were  paid  out  of  the  consideration,  were  assigned  to 
Luke.  [Brant  v.  Robertson,  16  Mo.  1.  c.  139,  an  early  but 
thoroughly  considered  opinion ;  Slowey  v.  McMurray,  27 
Mo.  I.  c.  116;  Turner  v.  Kerr,  44  Mo.  429,  431.] 

No  note  or  other  evidence  of  a  loan  by  him  to  Price 
or  Mrs.  Hewlett  was  taken,  and  no  debt  was  mentioned 
in  the  deed,  nor  did  it  contain  a  stipulation  binding  either 
of  the  grantors  to  pay  the  grantee  $4,000,  or  any  other 
sum;  a  circumstance  of  weight,  though  not    conclusive. 
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[Conway's  Exrs.  v.  Alexander,  7  Cranch,  (U.  S.)  218; 
Justice  Story  in  Flagg  v.  Miann,  supra,  as  quoted  in  Brant 
V.  Robertson,  16  Mo.  1.  c.  144.] 

Luke  Howlett  was  put  in  possession  of  the  premises 
at  once.  [Desloge  v.  Ranger,  7  Mo.  1.  c.  331 ;  Cobb  v. 
Day,  106  Mo.  1.  c.  297.] 

Luke,  the  grantee,  agreed  to  pay  the  taxes  on  it  which 
would  fall  due  after  the  year  1903.  [Bobb  v.  Wolff,  148 
Mo.  1.  c.  344,  345.] 

The  consideration  was  more  than  enough  to  pay  the 
debts  of  the  grantors,  and  the  surplus  left  after  paying 
those  debts  was  turned  over  to  the  grantors.  [Fort 
V.  Colby,  144  N.  W.  393;  Powell  v.  Crow)  204  Mo.  1.  c. 
488.] 

We  think  those  facts  considered  along  with  the  terms 
of  the  instrument  itself,  plainly  show  that  the  transac- 
tion between  the  parties  was  intended  by  both  sides  as  a 
sale  with  the  right  in  the  vendors  to  purchase  back,  if  they 
were  able,  w^ithin  ten  years ;  an  arrangement  entered  in- 
to by  Luke  Howlett  to  help  his  brother  out  of  his  finan- 
cial embarrassments ;  and  that  they  were  kin  is  to  be  rem- 
embered.   [Powell  V.  Crow,  204  Mo.  1.  c.  487.] 

We  may  add  that  the  oral  testimony  points  to  the 
same  conclusion  as  the  other  facts  we  have  noticed. 

Let  us  look  at  the  caso  from  another  point  af  view: 
if  the  conveyance  was  in  fact  a  mortgage,  Luke  Howlett 
had  the  right,  after  ten  years,  to  insist  on  the  payment 
of  his  loan,  and  in  default  of  payment  to  foreclose  the 
mortgage,  have  the  property  sold  and  if  he  ilid  not  rea- 
lize thereby  enough  to  discharge  the  debt,  to  maintain 
an  action  against  Addie  and  Price  Howlett  for  the  bal- 
ance. [Slowey  V.  McMurray,  27  Mo.  113,  116;  1  Jones, 
Mortgages  (7  Ed.),  sec.  264;  Henley  v.  Hotaling,  41 
Cal.  22;  McNamara  v.  Culver,  22  Kan.  661.1  Can  it  be 
thought  such  was  the  intention  of  the  parties !  Or,  is  not 
the  conclusion  irresistible  that  an  option  was  given  to  the 
grantors  to  buy  back!  We  accept  the  latter  as  the  proved 
nature  of  the  transaction,  without  invoking  the  rule  that 
the  evidence,  to  show  a  deed  absolute  in  form  is  a  mort- 
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gage,  must  be  cogent  and  convincing.  [Gerhardt  v.  Tuck- 
er, 187  Mo.  46.] 

Plaintiffs  emphasize  the  fact  that  defendant,  when  he 
purchased  the  land  from  Luke  Hewlett,  required  a  bond 
to  indemnify  him  against  a  possible  claim  by  the  plain- 
tiffs, and  that  Price  Hewlett  was  paid  one  thousand 
dollars  or  the  difference  between  the  price  defendant  was 
to  give  and  the  sum  for  which  Addie  and  Price  Hewlett 
might  repurchase  from  Luke.  As  stated  before,  the  char- 
acter of  the  deed  was  fixed  by  the  intention  of  the  parties 
when  it  was  made ;  and  that  Lee,  by  way  of  precaution, 
exacted  security  against  a  possible  right  in  plaintiffs  to 
redeem,  sheds  no  Kght  on  the  original  transaction  and 
has  no  tendency  to  prove  it  was  a  loan  secured  by  a  mort- 
gage; but  simply  shows  defendant  was  apprehensive  and 
wished  to  guard  against  contingencies.  The  one  thousand 
dollars  paid  to  Price  Hewlett  was  for  his  right  to  repur- 
chase, the  ten-year  period  for  which  the  right  was  re- 
served not  having  expired  when  defendant  purchased  in 
1907.  By  the  terms  of  the  deed  to  Luke  Hewlett,  the  right 
was  accorded  to  Addie  and  Price  Hewlett,  and  the  former 
being  at  the  time  of  full  legal  capacity,  was  competent 
to  make  that  arrangement.  [R.  S.  1909,  sees.  4335,  8304; 
Eice,  Stix  &  Company  v.  Sally,  176  Mo.  107.] 

We  have  held  the  transaction  in  question  was  a  con- 
ditional sale  to  Luke,  and  as  the  only  issue  raised  by  the 
pleadings  and  briefed  and  argued  was  as  to  whether  it 
was  a  sale  or  a  mortgage,  it  is  unnecessary  to  ascertain 
the  respective  rights,  under  the  clause  which  provides  for 
a  repurchase,  of  Price  Hewlett  and  plaintiffs,  as  the 
heirs  of  Mrs.  Hewlett,  or  whether  plaintiffs  acquired  any 
rights  thereunder  at  the  death  of  theit  mother ;  but  we 
refer  to  some  authorities  which  hold  an  option  to  pur- 
chase property  creates  no  interest  that  is  either  assign- 
able or  transmissible  to  the  heirs  of  the  holder  of  the 
option.  [Sutherland  v.  Parkins,  75  111.  338;  Newton  v- 
Newton,  11  E.  I.  390;  Rease  v.  Kittle,  56  W.  Va.  269.] 
The  judgment  is  affirmed.    All  concur. 
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AMELIA  NICHOLAS,  Appellant,  v.  EVANGELICAL 
DEACONESS  HOME  &  HOSPITAL 

Division  One,  March  2,  1900. 

1.  cnaABITY:  Shown  by  Articlesi  Parol  Evidence.  An  association 
whose  purposes  are  to  nurse  the  sick  and  establish  and  support  a 
home  where  deaconesses  are  to  be  educated  and  trained  to  serve 
as  nurses  for  sick  and  aged  persons  admitted  to  the  home,  whose 
members  are  required  to  believe  in  the  creed  of  the  Apostles  and 
are  to  pay  annual  dues  and  receive  no  dividends  or  compensation, 
and  whose  directors  have  no  power  to  distribute  funds  to  its  mem- 
bers as  profits  or  otherwise,  but  only  to  use  them  to  carry  out  its 
charitable  and  benevolent  objects,  is  a  charitable  association.  And 
all  these  facts  appearing  from  its  articles  of  association,  parol  evi- 
dence to  show  its  charitable  character  is  not  necessary,  but 
evidence  to  the  effect  that  its  funds,  whether  received  from  dues 
or  donations  or  derived  from  pay  patients,  were  held  in  trust  for 
the  charitable  and  benevolent  purposes  of  the  organization,  does 
not  destroy  or  alter  its  character  as  a  charity. 

2.  : Personal  Injury  to  PatiiBnt:  Becovery  of  Damages.  A  chari- 
table association  is  not  liable  in  damages  for  personal  injuries  to 
its  patients  caused  by  the  negligence  of  its  trustees,  servants  or 
employees.  The  funds  of  a  charitable  hospital  or  association  are 
trust  funds  devoted  to  the  alleviation  of  human  suffering,  and  can- 
not be  diverted  or  absorbed  by  claims  arising  from  the  negligence 
of  the  trustees  or  employees. 

2.   :  :  :  Pay  Patient.    The  fact  that  the  patient  at 

the  hospital  for  the  charitable  association  was  not  a  charity  patient, 
but  paid  for  all  the  services  rendered  by  the  nurses  and  for  the 
medicines  and  supplies  furnished  by  the  association,  does  not 
entitle  her  to  recover  damages  for  injuries  caused  by  the  negligent 
application  by  a  nurse  of  carbolic  acid,  instead  of  alcohoU  to  her 
skin,  during  the  course  of  a  massage  prescribed  by  her  physician. 


Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Thomas 
C.  Hennings,  Judge. 

Affirmed. 
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Jotirdan,  Rassieur  <&  Pierce  for  appellant. 

(1)  Where  one  is  permitted,  temporarily  in  the  ab- 
sence of  the  regular  servant  or  agent,  to  take  the  place 
and  charge  of  matters  committed  to  such  absent  agent  or 
servant,  he  has  for  the  time  being  the  same  authority  as 
if  he  were  the  regular  agent  or  servant.  21  R.  C.  L.  sec. 
34,  pp.  855-856;  Storage  Co.  v.  Cox,  74  Ohio  St.  284,  78 
N.  E.  371.  (2)  The  owner  of  a  grocery  store  or  retail 
business  (or  a  drug  store,  as  at  bar)  placing  another  in 
charge  thereof  is  held  to  have  authorized  such  person  so 
placed  in  charge  to  make  sales  and  dispense  the  goods  (or 
drugs)  in  the  usual  course  of  business.  Henson  v.  Keet 
&  Rountree  Mer.  Co.,  48  Mo.  App.  214.  (3)  In  determining 
whether  plaintiflf  should  be  non-suited  the  testimony  must 
be  viewed  in  the  most  favorable  aspect  for  plaintiff.  This 
deprives  the  defendant  of  the  right  to  urge  on  the  court 
that  it  assume  a  fact  or  facts  to  exist  upon  which  there 
is  a  complete  absence  of  evidence. 

Watts,  Gentry  &  Lee  for  respondent. 

(1)  The  judgment  should  be  affirmed,  because  the  re- 
lation of  master  and  servant  was  not  shown  to  exist  be- 
tween the  respondent  and  any  persoh  who  committed  any 
negUgent  act  which  resulted  in  injury  to  the  plaintiff. 
The  burden  was  upon  the  appellant  to  make  that  proof, 
and,  the  appellant  having  wholly  failed  to  do  so,  the  judg- 
ment should  be  affirmed,  regardless  of  the  question  as  to 
whether  or  not  respondent  is  exempt  from  damages  for 
its  servants*  acts  because  it  is  a  charitable  institution. 
At  best,  plaintiff's  evidence  leaves  it  in  doubt  and  un- 
certainty whether  the  injury  resulted  from  negligence  of 
an  employee  or  that  of  a  person  who  was  not  an  employee. 
The  cause  being,  left  to  speculation,  a  demurrer  to  the 
evidence  was  properly  sustained.  Goran sson  v.  Ritter 
Co.,  186  Mo.  300;  Kane  v.  Railroad,  251  Mo.  30;  Caene- 
fielt  V.  Bush,  198  Mo.  App.  401.  (2)  The  respondent  was 
shown  by  undisputed   documentary   evidence,   to  be   a 
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charitable  institution,  and,  under  the  law  of  this  State, 
and  under  the  great  weight  of  authority  in  other  states, 
and  in  England,  a  charitable  hospitable  is  not  liable  for 
the  torts  of  its  servants  committed  in  the  treatment  of 
patients.  Therefore,  even  if  the  plaintiff  had  been  in- 
jured by  a  negligent  act  of  some  servant  of  the  respon- 
dent, while  engaged  in  the  line  of  his  or  her  duty,  there 
would  still  be  no  right  of  recovery.  The  fact  that  many 
patients  paid  for  the  privileges  of  the  hospital,  or  the 
fact  that  in  one  year  some  surplus  was  left  after  the  ex- 
penses were  paid,  does  not  change  the  institution  from  a 
charitable  one  to  a  business  corporation.  Adams  v. 
University  Hospital,  122  Mo.  App.  675 ;  Whittaker  v. 
St.  liuke's  Hospital,  137  Mo.  App.  116;  Powers  v.  Mass. 
Homeopathic  Hospital,  100  Fed.  294 ;  McDonald  v.  Mass. 
General  Hospital,  21  Am.  Rep.  530;  Benton  v.  Bos- 
ton City  Hospital,  140  Mass.  13,  54  Am.  Rep.  431; 
Downs  V.  Harper  Hospital,  101  Mich.  555,  45  Am.  St.  427; 
Hospital  V.  Ross,  12  Clark  &  F.  507 ;  Gooch  v.  Associa- 
tion, 109  Mass.  508;  Cunningham  v.  The  Sheltering 
Anns,  119  N.  Y.  Supp.  1033;  Collins  v.  New  York  Post 
Grad.  Med.  Hospital,  89  N.  Y.  Supp.  106;  Wilson  v. 
Brooklyn  Homeopathic  Hospital,  80  N.  Y.  Supp.  619; 
Pephe  V.  Grace,  130  Mich.  493;  Parks  v.  N.  W.  Univer- 
sity, 121  111.  App.  512,  218  ni.  381,  2  L.  R.  A.  (N.  S.)  556; 
Hearns  v.  Waterbury  Hospital,  66  Conn.  98 ;  Sohloendorff 
V.  Society  of  Now  York  Hospital,  211  N.  Y.  125,  52  L.  R. 
A.  (N.  S.)  505;  People  ex  rel.  v.  Society  of  New  York 
Hospital  V.  Purdy,  58  Hun  386,  12  N.  Y.  Supp.  307,  126 
N.  Y.  679;  Hodem  v.  Salvation  Army,  139  Am.  St.  809; 
Tavlor  v.  Protestant  Hospital  Assn.,  85  Ohio  St.  90,  30 
L.  R.  A.  (N.  S.)  427;  Hill  v.  Tualatin  Academy,  61  Ore. 
100:  Duncan  v.  Nebraska  Sanitarium  Benv.  Assn.,  41  L. 
R.  A.  (N.  S.)  073. 

SMALL,  C. — Appeal  from  the  Circuit  Court  of  the 
City  of  St.  Louis.  This  is  a  suit  for  personal  injuries 
sustained  by  the  plaintiff  from  having  received  a  massage 
with  carbolic  acid  instead  of  alcohol  at  the  hospital  of 
the  defendant.    The  petition  is  as  follows : 
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» '■ 

**  Plaintiff  states  that  defendant  is,  and  at  all  of  the 
time  herein  stated  was,  a  corporation  existing  under  the 
laws  of  the  State  of  Missouri,  located  and  doing  business 
in  the  City  of  St.  Louis  and  maintaining  and  operating  a 
hospital  for  the  care  and  treatment  of  the  sick. 

**  Plaintiff  states  that  heretofore,  to-wit,  during  Jan- 
uary and  February,  1914,  she  was  sick  and  a  patient  at 
said  hospital  of  defendant,  and  that  part  of  the  treatment 
administered  to  her  consisted  of  daily  alcohol  rubbings 
or  massages  by  one  of  the  attending  nurses. 

"And  plaintiff  states  that  on,  to-wit,  the  2nd  day  of 
February,  1914,  one  of  said  nurses,  desiring  an  additional 
supply  of  alcohol,  applied  to  the  proper  representative 
and  attendant  of  defendant  therefor,  said  representative 
being  one  of  the  internes  at  defendant's  said  hospital, 
and  that  such  representative  carelessly  and  negligently 
filled  up  the  bottle  of  the  nurse  with  carbolic  acid  instead 
of  alcohol. 

**That  owing  to  the  similarity  in  appearance,  such 
substitution  was  not  discovered  by  such  nurse,  and  that 
thereafter  the  nurse  undertook  to  give  plaintiff  the  usual 
alcohol  rub  or  massage,  and  in  consequence  of  the  action 
aforesaid  of  defendant,  through  its  said  representative, 
in  filling  the  bottle  used  by  the  nurse  with  carbolic  acid 
instead  of  with  alcohol,  a  large  quantity  of  carbolic  acid 
was  poured  on  and  against  the  back  of  this  plaintiff, 
severely  burning  and  injuring  and  wounding  her  and 
causing  intense  physical  pain  and  mental  anguish  and 
suffering. 

*Tlaintiff  states  that  she  still  suffers  the  effects  of 
said  carbolic-acid  burns  and  wounds,  and  that  in  all  prob- 
ability she  will  continue  to  suffer  therefrom  permanently 
hereafter. 

**That  by  reason  of  the  premises  she  has  been  dam- 
aged in  the  sum  of  ten  thousand  dollars,  for  which, 
with  costs,  she  prays  judgment  against  defendant." 

The  answer  was  as  follows : 

**  Comes  now  the  defendant,  the  Deaconess  Hospital, 
and  for  answer  to  the  plaintiff's  petition  herein,  says: 
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**That  it,  said  defendant,  is  an  eleemosynary  cor- 
poration, organized  and  doing  business  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Missouri,  and  created  and 
existing  particularly  under  and  by  virtue  of  the  provi- 
sions of  the  statute  as  shown  in  Article  10,  Chapter  33, 
Revised  Statutes  of  Missouri  1909,  entitled,  *  Benevolent, 
Religious,  Scientific,  Educational  and  Miscellaneous  As- 
sociations ; '  that  said  defendant  corporation  is  a  benevo-. 
lent  and  charitable  association  or  corporation  and  is  not 
incorporated  for  profit ;  and  that  by  reason  of  the  premis- 
es defendant  is  not  liable  for  the  alleged  or  pretended  in- 
juries described  in  the  plaintiff's  petition. 

*'And  said  defendant  for  further  answer  denies  each 
and  every  allegation  in  said  petition  contained. 

**Wlierefore,  said  defendant  having  fully  answered, 
asks  to  be  dimissed  with  its  costs  in  this  behalf  most 
wrongfully  sustained." 

The  reply  was  a  general  denial.  The  plaintiff's  tes- 
timony tended  to  show  the  following  state  of  facts: 

The  plaintiff,  a  married  lady,  living  in  St.  Louis,  be- 
ing ill  in  January,  1914,  was  attended  by  Dr.  Frauds  Red- 
er,  as  her  physician.  At  his  suggestion  on  January  21, 
1914,  she  went  to  the  hospital  of  the  defendant  and  re- 
mained there  until  February  28,  1914,  and  was  there 
attended  by  her  said  physician.  She  employed  and  paid 
two  special  nurses,  Beatrice  Francis  by  day  and  Anna 
Schmidt  by  night.  For  her  rftom  and  board  at  the  hospital 
she  paid  defendant  $15  a  week.  The  hospital  had  a  phar- 
macy at  which  she  purchased  bandages,  medidnes  and 
alcohol,  for  which  she  paid.  She  paid  each  of  her  nurses 
$25  per  week,  and  paid  the  hospital  $7  a  week  for  the 
board  of  each  nurse.  She  also  paid  Dr.  Reder  who  at- 
tended her.  She  received  no  free  treatment,  medicines,  or 
attention  whatever,  but,  as  far  as  the  evidence  shows,  she 
paid  the  full  regular  price  for  all  she  received  at  the  hos- 
pital. About  midnight,  February  2, 1914,  her  night  nurse, 
Miss  Schmidt,  undertook  to  massage  the  plaintiff  *s  back 
with  alcohol,  as  she  had  done  before,  in  pursuance  of  in- 
structions from  Dr.  Reder.  The  nurse  poured  something 
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into  her  hand  out  of  a  bottle  and  applied  it  to  plaintiff's 
bare  back,  and  as  the  nurse  did  so,  the  plaintiff  gave  out 
a  scream  and  the  nurse  said:  *'My  God!  It  is  carbolic 
acid  I  have  used/^  The  plaintiff  was  severely  burned 
by  the  acid.    The  nurse's  hands  were  also  burned. 

In  addition  to  the  expenses  already  mentioned,  the 
plaintiff  paid  the  hospital  for  the  use  of  the  operating 
room  for  two  operations  performed  upon  her,  $5  for  the 
first  operation,  and  $10  for  the  second. 

The  night  nurse.  Miss  Schmidt,  did  not  testify,  nor 
was  her  deposition  taken.    At  the  time  of  the  trial  she  re-  * 
sided  at  Cairo,  Illinois. 

The  day  nurse,  Miss  Francis,  testified  that  on  the  day 
plaintiff  was  injured,  she  was  on  duty,  her  hours  being 
from  seven  in  the  morning  until  seven  in  the  evening, 
and  Miss  Schmidt  ^s  from  seven  in  the- evening  until  seven 
in  the  morning.  That  she  used  alcohol  for  ''rubs"  which 
she  gave  the  plaintiff;    that  she  got  the  alcohol  at  the 
drug  department  at  the  hospital  in  an  eight-ounce  bottle 
marked,  **  Alcohol.''    On  February  2, 1914,  the  day  plain- 
tiff was  burned,  she  took  this  bottle  to  the  hospital  phar- 
macy to  get  it  filled  with  alcohol.    The  druggist  was  off 
duty  and  she  testi^fies :  * '  Dr.  Young,  the  interne  or  house 
physician,  had  charge  of  the  drugs.    I  asked  him  for  al- 
cohol, and  handed  him  the  bottle.    He  filled  it  with  some- 
thing which  had  the  same  color  as  alcohol.    It  was  light 
in  appearance.    I  took'it  to  the  plaintiff's  room  and  put 
5t  on  the  dresser  in  its  usual  place.    I  did  all  in  the  usual 
way.   Alcohol  and  carbolic  acid  resemble  each  other  veiy 
much  in  looks.     When  I  left  duty  that   evening  Mrs. 
Nicholas  had  no  burns  on  her  person.    I  saw  her  again 
the  next  morning  between  seven  and  eight  o'clock,  and 
her  whole  back  was  burned  by  carbolic  acid.    I  could  tell 
that  by  the  color  of  the  bums  and  the  odor  of  what  was 
in  the  bottle.    I  did  not  know  at  the  time  that  Dr.  Young 
had  put  carbolic  acid  in  the  bottle." 

For  defendant,  Dr.  Francis  Eeder,  testified  that 
plaintiff's  bums  were  superficial,  except  near  tiie  lower 
part  of  the  spine,  where  they  were  deeper  than  super- 
fidai    He  spoke  to  Sister  Magdelane  about  the  nm^es 
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for  the  plaintiff,  and  she  assigned  Miss  Francis  and 
Miss  Schmidt.  He  prescribed  alcohol  rubs  and  not 
carbolic  aoid.    Plaintiff  was  burned  with  carbolic  acid. 

Defendant  was  incorporated  by  a  decree  of  the 
Circuit  Court  of  the  City  of  St.  Louis  March  18,  1891, 
in  which  the  court  adjudged  that  its  articles  of  agree- 
ment **come  properly  within  the  purview  of  Article  X, 
of  Chapter  42,  B.  S.  Mo.  1889,"  ^elating  to  Benevolent, 
Beligious,  Fraternal,  Beneficial,  etc..  Associations.  The 
articles  of  association  of  defendant,  which  were  executed 
by  seventy  citizens  of  St.  Louis,  together  with  the 
decree  of  incorporation,  were  introduced  in  evidence 
by  the  defendant.  The  object  and  membership  of  the 
association  are  therein  stated,  as  follows : 

**  Article  II.  Object.  It  is  the  object  of  this  asso- 
ciation: 1st.  To,  nurse  the  sick  and  to  exercise  care 
for  poor  and  aged  by  deaconesses,  i.  e.  theoretically  and 
practically  trained  Christian  nurses.  2nd.  To  found 
and  support  a  deaconess  home  where  deaconesses  shall 
be  educated  and  trained,  and  from  which  they  shall  be 
sent  as  nuraes,  and  where  sick  and  aged,  under  circum- 
stances provided  by  By-laws,  may  be  admitted  and 
receive  attendance. 

**  Article  III.  Membership.  1st.  Every  Protestant 
Christian  whose  belief  is  in  conformity  with  the  creed 
of  the  apostles,  and  who  agrees  to  fulfill  the  regulations 
of  this  association,  is  welcome  as  a  member.  2nd.  The 
duties  of  members  are:  a.  To  attend  the  meetings  of 
the  association  as  regularly  as  possible,  b.  To  be 
active  for  ihe  growth  and  promulgation  of  the  associa- 
tion, c.  To  pay  in  advance  an  annual  fee  of  at  least 
two  dollars.  3rd.  Any  person,  being  proposed  in  writ- 
ing by  a  member,  may  become  a  member  of  the  assofcia- 
tion  if  admitted  by  a  vote  of  a  majority  of  the  board 
of   directors.^' 

Among  other  things,  Article  VI  provided  for  an- 
nual meetings,  and  staifced:  **This  meeting  shall  be  of 
a  religious  character  in  which  deaconess  work  shall 
be  set  forth  by  one  or  more  speeches    .    .    .    4tli.  Every 
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meeting  shall  be  opened  and  dismissed  with  prayer  and 
conducted  in  a  manner  corresponding  to  the  Christian 
charity  work  of  this  association.'^' 

Article  IV  provided:  '*The  management  of  this 
association  shall  be  by  a  board  of  directors  consisting 
of  twelve  persons,"  four  ministers,  four  laymen  and 
four  ladies,  who  shall  have  been  members  of  the  associa- 
tion at  least  one  year. 

Article  V  provided  for  a  president,  vice-president, 
recording  secretary,  secretary  of  tfhiance,  and  a  treasur- 
er. The  secretary  of  finance  was  required  to  collect 
the  dues  of  the  members  and  turn  over  the  money  to 
the  treasurer.  The  treasurer  was  made  custodian  of 
the  association's  funds  and  was  required  to  execute 
hond  at  the  option  of  the  directors  that  he  **will  faiths 
fully  fulfill  the  duties  of  his  ofiBce  and  account  for  and 
pay  over  as  directed  by  the  board  of  directors,  all 
funds  which  may  come  .into  his  hands.  He  shall  keep 
an  account  of  receipts  and  expenditures  and  make  pay- 
ments onlj^  when  orders  for  the  same  carry  the  joint 
signatures  of  the  ])resident  and  recording  secretary,  and 
at  the  termination  of  the  year  he  shall  submit  a  state- 
ment of  finance  to  the  board  of  directors."  A  home 
committee  chosen  from  the  board  of  directors  was  pro- 
vided for,  who,  with  others,  should  examine  all  applica- 
tions for  admittance  to  the  Deaconess  Home  and  then 
submit  the  same  to  the  board  of  directors  for  decision. 

The  manager  of  the  hospital  testified  for  defendant 
that  the  funds  of  the  hospital  were  derived  from  dues 
of  members,  donations  from  churches  and  private  per- 
sons, and  from  the  Hospital  Saturday  and  Sunday 
Association,  also  from  pay  patients.  Patients  who  do 
not  pay  were  also  received.  In  1914  there  were  395 
free  patients,  and  1521  pay  patients.  The  money  of 
the  association  yras  expended  under  his  supervision.  It 
was  paid  out  for  salaries,  medicines  and  for  operating 
the  hospital.  They  always  had  some  charity  patients. 
There  were  no  dividends  paid  and  no  salaries,  except  to 
those  in  the  hospital.    They  took  patients  whether  such 
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patients  could  pay  or  not,  and  they  had  the  benefit  of  the 
medicines  and  nursing,  and  if  admitted  as  charity  pa- 
tients were  not  expected  to  pay.  The  superintendent  or 
manager  received  a  salary  of  $1400  per  annum.  The 
house  physician  received  $50  per  month  and  room  and 
board.  The  deaconesses  received  no  salaries,  but  they 
got  a  monthly  allowance  of  pocket  money.  The  income 
for  the  lyear  ending  September  30,  1914,  was  from  pay 
patients  $60,387.45,  including  sums  paid  for  drugs,  dress- 
ing and  oi)erating  room;  income  from  other  sources, 
including  membership  dues  and  donations,  was  $5,844.42. 
Total  expenditures  during  the  same  time  in  operating 
and  maintaining  the  hospital,  was  $62,021.29.  The  ex- 
cess of  income  over  expenditures  was  $4,210.58.  A 
statement  waa  also  put  in  evidence  showing  that  de- 
fendant owned  a  building,  furniture  and  equipment 
worth  $158,012.77,  and  accounts  receivable  and  sup- 
plies on  hand  $8,090.07,  and  was  owing  $14,362.74. 

Dr.  Young,  who  Miss  Francis  testilfited,  wag  in 
charge  of  the  pharmacy  department  in  the  absence  of 
the  druggist  and  was  an  interne  or  house  physician  at 
the  hospital,  and  who  'fi'lled  the  bottle  for  her,  as  she 
thought,  with  alcohol,  was  not  called  as  a  witness,  nor 
did  he  testify  by  deposition. 

At  the  close  of  all  the  evidence,  the  court,  at  the 
instance  of  defendant,  sustained  a  demurrer  to  the  evi- 
dence. The  jurv  rendered  a  verdict  for  the  defendant, 
and  the  plaintiff  brought  the  case  here  by  appeal. 

I.  We  hold  that  defendant  under  its  articles  of 
association  is  a  charitable  organization.  The  purposes 
of  its  organization  are:  **lst.  To  nurse  the  sick  and 
to  exercise  care  for  poor  and  aged  by  deaconesses,  i.  e. 

theoretically  and  practically  trained  Chris- 
ASt^ution.     ti^^  nurses.    2nd.    To  found  and  support  a 

deaconess  home,  where  deaconesses  shall  be 
educated  and  trained,  and  from  which  they  shall  be 
sent  as  nurses,  and  where  sick  and  aged  persons,  under 
circumstances  pro\dded  by  By-laws,  may  be  admitted  and 
receive  attendance.'^    The  members  were  required  to  be 
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Protestant  Christians,  whose  belief  is  in  conformity  with 
the  creed  of  the  apostles,  and  they  were  to  attend  the 
meetings  of  the  assoisiation  as  regularly  as  possible  and 
be  active  for  its  growth.  Every  meeting  was  required  to 
be  opened  and  dismissed  with  prayer  and  conducted  in 
a  manner  corresponding  to  the  Christian  charity  work 
of  the  association.  There  were  no  shares  of  stock,  no 
provision  for  making  any  profits  for  its  members ;  but, 
on  the  .other  hand,  each  member  was  required  to  pay 
two  dollars  annual  dues  to  support  the  association.  It 
is  true,  there  was  a  board  of  directors,  composed  of 
ministers,  laymen  and  ladies,  who  had  the  management 
of  the  association  and  the  disposition  of  its  funds;  but 
this  was  not  intended  to  give  the  power  to  the  board  to 
distribute  any  funds  to  its  members  as  profits,  or  other- 
wise, but  to  manage  and  dispose  of  its  funds  to  carry  out 
the  benevolent  and  charitable  objects  of  its  incorpora- 
tion. The  owners  of  the  corporation,  i.  e.,  its  members, 
could  receive  no  personal  benefit  or  advantage  whatever 
from  their  connection  with  the  association,  save  the 
satisfaction  that  comes  to  human  beings  from  doing  or 
attempting  to  do  something  to  relieve  the  sick  and  the 
suffering.  The  services  rendered  by  the  members  in  pro- 
moting the  growth  of  the  association,  managing  the 
hospital  and  deaconess  home,  were  furnished  gratis, 
and  so  were  the  funds  they  paid  in  as  dues.  The  chari- 
table character  of  the  defendant  clearly  appears  from 
its  articles  of  association,  wherein  its  work  is  expressly 
referred  to  as  Christian  charity  work,  and  was,  there- 
fore, for  the  court  to  pass  upon,  and  not  for  the  jury. 

The  parol  evidence  introduced  by  the  defendant 
was  not  necessary  to  show  defendant's  charitable  char- 
acter, but  it  did  not  disprove  it.  The  fact  that  a  large 
part  of  its  revenue  was  derived  from  pay  patients,  in  no 
wise. destroyed  defendant's  character  as  a  charity,  be- 
cause, such  funds,  as  well  as  those  received  from  dues 
and  donations,  were  held  in  trust  by  it  for  the  charitable 
and  benevolent  purposes  of  its  organization.  [Adams 
V.  University  Hospital,  122  Mo.  App.  675,  1.  c.  687-8; 
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Whittaker  v.  St  Luke's  Hospitel,  137  Mo.  App.  116; 
Powers  V.  Mass.  Homeopathic  Hospital,  109  Fed.  294; 
McDonald  v.  Masa  General  Hospital,  120  Mass.  432; 
Gable  v.  Sisters  of  St.  Francis,  227  Pa.  St.  254;  Jensen 
V.  Maine  Eye  &  Ear  Inf.,  107  Me.  408;  Downes  v. 
Harper  Hospital,  101  Mich.  555;  Hospital  v.  Ross,  12 
Clark  &  F.  507 ;  Cunningham  v.  The  Sheltering  Arms, 
119  N.  Y.  Supp.  1033;  Pepke  v.  Grace  Hospital,  130 
Mich.  498;  Parks  v.  N.  W.  University,  218  111.  381,  2  L. 
R.  A.  (N.  S.)  556;  Heams  v.  AVkterbury  Hospital,  66 
Conn.  98;  Schloendorff  v.  Society  of  New  York  Hospi- 
tal, 211  N.  Y.  125,  52  L.  R.  A.  (N.  S.)  505;  Hordem  v. 
Salvation  Army,  139  Am.  St.  889 ;  Taylor  v.  Protestant 
Hospital  Assn.,  85  Ohio  St.  90;  Duncan  v.  Nebraska 
Sanitarium  Benev.  Assn.,  41  L.  R.  A.  (N.  S.)  973;  and 
6  Cyc.  p.  974;  Wharton  v.  AVamer,  136  Pac.  (Wash.) 
235;  Abston  v.  Waldon  Academy,  118  Tenn.  24;  St. 
PauPs  Sanitarium  v.  Williamson,  164  S.  W.  (Tex.)  39; 
Fordyce  v.  Woman's  Natl.  Lib.  Assn.,  79  Ark.  550.] 

II.  The  defendant  being  a  charitable  organization, 
is  not  liable  for  injuries  caused  to  its  patients  by  the 
Liabuity  for  negligence  of  its  trustees,  servants  or  em- 
Negiigence.         ployees.     Authorities,  supra. 

In  none  «jf  the  decisions  above  noted  is  the  exemp- 
tion of  charitable  institutions  from  the  rule  of  res- 
pondeat s^iperior  more  clearly  and  satisfactorily  set 
forth  than  in  tihe  two  opinions  from  our  own  Courts  of 
Appeal  to  which  we  have  referred.  In  Adams  v.  Uni- 
versity Hospital,  122  Mo.  App.  675,  Ellison,  J.,  deliver- 
ing  the  unanimouf?  opinion  of  the  court,  cites  and  re- 
views, in  extensOy  the  decisions  in  this  country  and  in 
England,  and  shows  that  ever  since  the  decision  of 
the  House  of  Lords,  in  the  case  of  Heriot's  Hospital  v. 
Ross,  12  Clark  &  F.  507,  the  law  has  been  firmly  es- 
tablished by  the  great  weight  of  authority,  that  the 
funds  of  a  charitable  hospital  or  association  are  trust 
Tunds  devoted  to  the  alleviation  of  human  suffering, 
and  cannot  be  diverted  nor  absorbed  by  claims  arising 
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from  the  n^ligence  of  the  trustees  or  their  employees 
in  administering  the  trust  or  charity.  In  Whittaker  v. 
Hospital,  137  Mo.  App.  116,  Goodb,  J.,  delivering  the 
opinion  of  tJie  court,  again  thoroughly  e:xaaiines  and 
considers  the  question  and  thus  announces  the  law  (1.  c. 
1?0):  **Two  rules  of  law,  both  founded  on  motives  of 
public  policy,  come  into  conflict  here;  the  rule  of 
respondeat  superior  (or  if  not  technically  that,  one  akin 
to  it)  and  the  rule  exempting  charitable  funds  from 
executions  for  damages  on  account  of  the  misconduct 
of  trustees  and  servants.  As  both  rules  rest  on  the  same 
foraidation  of  public  policy,  the  question  is  whether,  on 
the  facts  in  hand,  the  public  interest  will  best  be  sub- 
served by  applying  the  doctrine  of  respondeat  superior 
to  the  charity,  or  the  doctrine  of  immunity ;  and  we  de- 
cided this  <5au8e  for  respondent  because,  in  our  opinion, . 
it  will  be  more  useful  on  the  whole  not  to  allow  chari- 
table funds  to  be  diverted  to  pay  damages  in  such  a 
case;  and,  moreover,  the  weight  of  authority  is  in  favor 
of  this  view,  as  expressed  not  only  in  cases  where  the 
party  seeking  damages  were  patients  in  the  institution, 
but  where  they  were  nof 

We  are  satislfied  with  these  pronouncements  of  our 
Courts  of  Appeals,  and  hold  that  they  announce  the 
true  rule  of  law  to  be  applied  in  such  cases. 

rn.  But,  it  is  urged,  that  the  plaintiff  in  this  case^ 
was  not  a  charity  patient,  and  that  she  paid  for  all  the 
services  rendered  and  supplies  and  medicines  furnished 
her  by  the  defendant.  This  was  also  true  in  all  of  the 
many  cases  cited  (except  three  or  four), 
supra,  but  this  fact  was  held  immaterial  and 
to  g:ive  the  plaintiff  no  greater  right  to  divert  a  trust 
fund,  than  if  she  had  been  a  charity  patient.  On  this 
phase  of  the  case,  in  Adams  v.  University  Hospital,  123 
Mo.  App.  1.  c.  679-80  (in  which  case  the  plaintiff  was  a 
pay  patient),  the  court  says: 

**So  it  may  be  said  that  any  citizen  who  accepts  the 
service  of    such   institution    (it   making  no    difference 
13—281  Mo.  ^  . 
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whether  in  a  special  instance  he  pays  his  way)  does  so 
upon  the  ground,  or  the  implied  assurance,  that  he  will 
assert  no  complaint  which  has  for  its  object,  or  perhaps 
we  should  say,  for  its  result,  a  total  or  partial  destruc- 
tion of  the  institution  itself.'' 

Many  of  the  cases  cited  from  other  states,  supra, 
place  their  ruling  on  the  same  ground.  Others  give  the 
reason,  as  stated  by  the  New  York  Court  of  Appeals,  in 
Schloendorff  v.  Society  of  N.  Y.  Hospital,  211  N.  Y.  L 
c.  129:  "Such  payment  is  regarded  as  a  contribution 
to  the  income  of  the  hospital,  to  be  devoted  like  its  other 
funds,  to  the  maintenance  of  the  charity." 

But  they  all  agree  that  a  pay  patient  stands  on  the 
same  footing  and  no  better,  than  a  patient  that  does  not 

pay. 

IV.  There  is  nothing  contrary  to  the  conclusion  wc 
have  reached,  in  Phillips  v.  Railroad  Co.,  211  Mo.  419, 
or  Brennan  v.  Cabanne  Methodist  Episcopal  Church,  192 
S.  W.  982.  In  the  Phillips  case — not  the  hospital,  but 
'  ti  ^^^  railroad  company  itself  was  sued — ^and 
this  court  held  the  railroad  company  liable  for 
the  negligent  treatment  of  a  patient  by  a  physician  at 
the  hospital,  on  the  ground  that  the  railroad  company 
substantially  operated  and  maintained  the  hospital,  not 
as  a  charity,  but,  in  effect,  for  its  own  purpose  and  pro- 
tection, and  the  hospital  association  was  the  mere  agent 
of  the  railroad  company.  In  the  case  of  Brennan,  the 
plaintiff  alleged  that  he  was  injured  by  a  negligent  de- 
fect in  a  building  owned  by  defendant,  which  it  used 
for  religious  and  '^ other  public  assemblages.'*  The 
lower  court  sustained  a  demurrer.  "Wje  held  it  erred  in 
so  doing,  because  the  petition  showed  the  defendant 
might  own  property  to  be  used  for  divers  purposes  not 
charitable  nor  religious,  although  organized  under  the 
Benevolent  Association  Act,  and  the  petition  alleged 
that  defendant's  house  was,  in  fact,  used  for  more  than 
religious  purposes.    We  said,  192  S.  W.  1.  c.  984: 

**If  the  defendant  desires  the  court  to  pass  upon  the 
question  as  to  whether  or  not  a  religious  corporation  is 
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a  charitable  organization,  which  is  not  liable,  it  will  have 
to  get  the  matter  here  in  such  shape  that  such  will  be 
the  question  for  actual  determination/' 

In  the  case  at  bar,  the  introduction  in  evidence  of 
the  defendant's  articles  of  association  and  decree  of  in- 
oorporation  brings  the  question  as  to  the  charitable 
character  of  defendant  and  the  use  of  its  property  as 
a  hospital,  fairly  before  us  for  actual  determination,  and 
we  have  determined  that  under  its  articles  it  is  a  chari- 
table institution,  and  there  is  nothing  shown  by  the  oral 
testimony  that  in  its  actual  operation  and  management 
it  in  any  way  departs  from  the  charitable  character  and 
purpose  of  its  organization,  as  shown  by  its  articles  of 
association. 

There  are  other  questions  suggested  in  the  very 
able  briefs  of  counsel  on  each  side,  which,  however,  it 
is  not  necessary  to  determine. 

The  result  is,  we  concur  in  the  ruling  of  the  circuit 
court.  Let  the  judgment  be  affirmed.  Brown  and 
Raglandy  CC,  concur. 

PER  CURIAM:— The  foregoing  opinion  of  Small, 
C,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  concur. 


THE  STATE  ex  rel.  EA Y  McKEE,  Collector  of  the  Rev-     ' 
enue,  v.  ALBINA  C.  CLEMENTS,  Appellant. 

Divl8i(m  One,  March  2,  1920. 

1.  TAXES:  AsMSsed  in  Name  of  Another.  Sections  11374  and  11385. 
Revised  Statutes  1909,  must  be  read  together,  and  when  that  Is 
done  they  make  the  taxes  a  charge  on  the  land  under  all  circum- 
stances, regardless  of  who  the  owner  or  prior  lienors  may  be,  re- 
gardless of  the  name  or  names  in  which  the  land  is  assessed,  and 
regardless  of  any  error  or  omission  in  that  respect.  So  that  where 
the  owner  was  Albina  C.  Clements,  and  she  had  purchased  a  part 
of  the  land  and  acquired  the  balance  by  the  will  of  C.  C.  Clements, 
and  the  deed  and  will  had  been  recorded  long  before  the  assess- 
ments were  made,  an  assessment  made  in  the  name  of  C.  C.  Ctem- 
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ents  as  the  owner  did  not  invalidate  the  taxes,  and  her  duty  to 
pay  them  was  just  the  same  as  it  would  have  been  had  the  assess- 
ments been  made  in  her  own  name. 


2.   :  :  Owner's  Bemedy.    The  statutory  corrective  for  the 

failure  of  the  assessor  to  discharge  his  duty  in  carefully  entering 
the  names  of  the  owner  in  the  ''real  estate  book"  is  an  action  on 
his  bond.  The  validity  of  the  assessment  is  in  no  wise  dependent 
upon  his  failure  to  use  diligence  to  ascertain  the  name  of  the  owner 
a't  the  time  the  assessment  is  made. 

3.   :  :  Notice.    An  assessment  of  land  or  lots  in  numerical 

order,  or  by  plats  and  a  "land  list"  in  alphabetical  order,  in  the 
manner  prescribed  by  the  statutes,  imparts  notice  to  the  owner 
that  the  land  is  assessed  and  liable  to  be  sold  for  the  taxes 
chargeable  thereon;  and,  when  so*  assessed,  the  actual  owner  is 
not  prejudiced  because  it  was  assessed  in  the  name  of  another. 

Appeal  from  Greene  Circuit  Court. — Hon.  G.  A.  Watson, 

Special  Judge. 

Affirmed. 

Charles  J.  Wright  and  McLain  Jones  for  appellant. 

(1)  The  certified  copy  of  the  back-tax  bill  made 
out  in  the  name  of  Albina  C.  Clements  was  not  admissible 
as  evidence,  for  the  reason  that  the  assessment  of  the 
lands  sued  upon  for  the  years  mentioned  in  said  petition 
were  not  assessed  to  the  said  Albina  C.  Clements,  and  the 
back- tax  bill  as  offered  as  prima-fadie  evidence  must  sub- 
stantially conform  to  the  back-tax  book  and  the  back-tax 
book  as  offered  in  evidence  showed  the  land  assessed  for 
the  vears  in  controversy  in  this  proceeding  to  be  assessed 
to  C.  C.  aements.  Sees.  11372, 11498,  E.  S.  1909;  State 
ex  rel.  v.  Scott,  96  Mo.  72.  (2)  The  law  requires  a  valid 
assessment  of  the  land  to  the  true  owner.  Yender  v. 
Wheeler,  9  Tex.  408;  Vestal  v.  Morris,  39  Pac.  96;  John- 
son V.  Mclntire,  4  Ky.  (Bib.)  295;  Redmond  v.  Banks,  6(> 
Miss.  293;  Sutton  v.  Calhoun,  14  La.  Ann.  209.  A  valid 
assessment  of  the  property  to  the  true  owner,  and  notice 
of  the  judgment  rendered  against  him,  are  indispensible 
to  the  validity  of  a  tax  title.  Abbott  v.  lindenbower,  42 
Mo.  162.  The  assessment  must  be  made  against  the  own- 
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er  when  known.  Not  against  the  property,  and  must  be 
as  certain  to  him  as  with  respect  to  anything  else.  Kelsey 
V.  Abbott,  13  Cal.  609.  *'If  the  assessment  is  void  the  tax 
is  void.''  City  of  Hannibal  v.  Bowman,  98  Mo.  App.  103. 
A  failure  to  properly  assess  the  property  renders  the  tax 
void,  and  all  proceedings  to  enforce  it  are  nullities. 
Phelps  V.  Brumback,  107  Mo.  App.  16.  A  tax  deed 
made  in  pursuance  of  an  assessment  against  one  who 
is  not  by  the  records  shown  to  be  the  owner  at  the 
time  is  void.  Brown  v.  Hartford,  173  Mo.  183 ;  Wilson 
V.  Fisher,  172  Mo.  10;  State  ex  rel.  v.  Burroughs,  174  Mo. 
70;  Hubbard  v.  Gilpin,  57  Mo.  441.  (3)  Statutes  requir- 
ing real  estate  to  be  listed  and  assessed  in  the 'name  of 
owner  are  mandator}^  and  not  merely  directly,  and  as- 
sessment, made  in  the  name  of  one,  who  is  not  the  owner 
of  the  property,  when  the  true  owner  is  known  or,  by  the 
exercise  of  ordinarj^  care,  could  be  discovered,  is  gen- 
erally void,  and  will  not  support  any  proceedings  for  the 
enforcement  of  the  tax,  unless  such  errors  are  cured  by 
statute.  St.  Louis  v.  W.enneker,  145  Mo.  230;  Jackson  v. 
Mack,  74  Mo.  61;  Hein  v.  Wainscott,  46  Mo.  145;  Abbott 
V.  Lindenbower,  42  Mo.   162. 

Fred  A.  Moon   for  respondent. 

(1)  Each  tract  of  land  is  chargeable  with  its  own  tax- 
es, no  matter  in  whose  name  it  may  have  been  assessed. 
Sec.  11385,  E.  S.  1909;  State  ex  rel.  v.  Hurt,  113  Mo. 
93;  Cape  Girardeau  v.  Bunough,  112  Mo.  559.  The  law  as 
contended  for  by  appellant  and  as  laid  down  in  Abbott 
V.  Lindenbower,  42  Mo.  162,  was  changed  by  the  adoption 
of  the  foregoing  statute  in  1872.  Laws  1872,  p.  124.  (2)  • 
When  respondent  showed  that  property  was  duly  assessed 
and  taxes  levied  and  extended  on  the  tax  books,  and  that 
they  remained  unpaid,  it  was  entitled  to  judgment,  re- 
gardless of  the  tax  bills.  The  suit  is  not  founded  on  the 
back  tax  bills.  State  ex  rel.  Miller  v.  Hutchinson,  116 
Mo.  402;  State  ex  rel.  v  Bank,  144  Mo.  386.  (3)  At  an 
early  date  in  the  state  under  statutes  then  in  force,  some 
of  the  objections  here  urged  by  the  defendant  might  have 
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been  valid,  but  the  more  liberal  statutes  of  recent  years 
and  the  decisions  of  this  court  construing  them  deprive 
these  various  assignments  of  all  force.  State  ex  rel.  v. 
Wilson,  216  Mo.  286. 

RAGLAND,  C— This  is  a  suit  by  the  State,  at  the 
relation  and  to  the  use  of  the  City  Collector  of  the  City 
of  Springfield,  to  enforce  the  State's  lien  for  certain  de- 
linquent taxes  which  had  been  assessed  against  two  dis- 
tinct parcels  of  land  in  said  dity  and  which  were  due  in 
the  years  1911,  1912  and  1913,  respectively.  The  assess- 
or's books  oflFered  in  evidence  at  the  trial  showed  that 
both  tratjts  had  been  assessed  in  the  name  of  one  C.  C. 
Clements  and  that  all  the  taxes  in  controversy  were  based 
on  such  assessments.  It  was  stipulated  that  the  defend- 
ant at  the  time  of  the  several  assessments  was  the  own- 
er of  both  tracts ;  that  she  acquired  tract  1  by  the  will  of 
Dr.  C.  C.  Clements,  which  was  duly  probated  and  there- 
after recorded  in  the  proper  office  January  5,  1906 ;  and 
that  she  purchased  tract  2  with  her  separate  means  in 
1887,  taking  the  title  in  her  own  name  and  duly  recording 
the  conveyance  thereof.  It  was  also  admitted  by  defend- 
ant that  the  taxes  sought  to  be  collected  by  this  preceed- 
ing  were  unpaid  and  that  they  constituted  valid  liens 
against  the  resi>ective  tracts  of  land  described  in  the 
petition,  unless  the  assessments  in  the  name  of  C.  C.  Cle- 
ments on  which  they  were  based  rendered  them  invalid. 

The  court  found  the  issues  for  the  plaintiff  and  rend- 
ered judgment  accordingly.  From  the  judgment  so  rend- 
ered defendant  appeals. 

I.  The  only  question  for  decision  is  whether  the 
assessments  were  invalid  because  not  made  in  the  name 
of  the  owner  of  the  land.  The  CSty  of  Springfield  dur- 
ing the  years  in  which  the  several  assessments  were 
^^  made  was  organized  as  a  cityi  of  the  third 

class.  The  statute  then  governing  such  cities 
required  the  city  assessor  jointly  with  the  county  asses- 
sor to  assess  all  property  in  such  city  both  real  and  per- 
sonal, and  that  the  assessments  of  dly  property,  as  made 

Digitized  by  VjOOQ IC 


Vol.  281J  OOTOBER  TERM,  1919.  199 


state  ex  rel.  McKee  v.  Clements. 


lay  the  city  and  county  assessors,  respectively,  should 
conform  to  each  other.  The  ordinances  of  the  City  of 
Springfield  relating  to  the  assessment  of  property  are 
not  before  us,  but  it  should  be  presumed  that  they  con- 
form to  the  statutes  in  respect  thereto.  Both  parties 
have  briefed  the  case  on  the  theory  that  the  general 
statutes  of  the  State  governing  the  assessment  of  lands 
for  taxation  are  controlling.  In  disposing  of  the  ques- 
tion under  consideration  we  will  accord  them  such  effect. 

n.  In  prescribing  the  manner  of  making  that  part 
of  the  assessor's  book  denominated  the  **land  list,'*  Sec- 
tion 11372,  Revised  Statfutes  1909,  provides  that  all  lands 
'* shall  be  placed  in  the  4and  list,'  with  the  owner's 
name,  if  known,  and  if  not,  then  the  name  of  the  original 
j^^^  .  patentee,  grantee  or  purchaser  from  the  Fed- 
eral Government,  .  .  .  opposite  thereto." 
Section  11374,  applicable  to  counties  having:  a  population 
of  40,000  or  more,  such  as  the  one  in  which  the  City  of 
Springfield  is  located,  requires  that  the  assessor  be  pro- 
vided with  a  ''real  estate  book"  which  shall  contain  all 
lands  subject  to  assessment,  that  the  book  shall  be  tab- 
ular in  form  with  suitable  captions  and  separate  columns, 
and  that  the  first  column  shall  contain  the  name  of  the 
owner  or  owners,  if  known,  if  not,  the  name  of  the  party 
who  paid  the  last  tax;  if  no  tax  has  ever  been  paid,  then 
the  name  of  the  original  patentee,  etc.  In  pari  materia 
with  the  foregoing  sections,  is  Section  11385,  which  is  as 
follows : 

**Each  tract  of  land  or  lot  shall  be  chargeable  with 
its  own  taxes,  no  matter  who  is  the  owner,  nor  in  whose 
^ame  it  is  or  was  assessed.  The  assessment  of  land  or 
Jofe  in  numerical  order,  or  by  plats  and  a  'land  list'  in 
^Jphahetical  order,  as  provided  by  Sections  11372  and 
11373,  shall  be  deemed  and  taken  in  all  courts  and  places 
to  impart  notice  to  the  owner  or  owners  thereof,  who- 
^ver  or  whatever  they  may  be,  that  it  is  assessed  and  lia- 
We  to  be  sold  for  taxes,  interest  and  costs  chargeable 
thereon;    and  no  error  or  omission  in  record  to,  the 
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name  of  any  person,  with  reference  to  any  tract  of  land 
or  lot,  shall  in  anywise  impair  the  validity  of  the  assess- 
ment thereof  for  taxes/* 

Bead  and  construed  together  the  three  sections 
seem  to  mean,  that  land  shall  be  assessed  in  the  name  of 
the  owner,  if  known ;  if  not,  in  the  name  of  the  party 
who  paid  tiie  last  tax ;  if  no  tax  has  ever  been  paid,  then 
in  the  name  of  the  original  patentee,  etc.,  but  each  tract 
of  land  or  lot  shall  be  chargeable  with  its  own  taxes, 
no  matter  who  is  the  owner,  nor  in  whose  name  it  is 
or  was  assessed,  and  no  error  or  omission  in  regard  tp 
the  name  of  any  person,  with  reference  to  any  tract  or 
lot,  shall  in  anywise  impair  the  validity  of  the  assess- 
ment thereof  for  taxes.  It  is  said  that  a  tax  is  assessed 
against  the  owner,  that  he  and  not  his  property  pays 
the  tax,  and  that  the  property  is  resorted  to  merely  for 
the  purpose  of  ascertaining  the  amount  of  the  tax. 
[Gitchell  V.  Kreidler,  84  Mo.  472;  State  ex  rel.  v.  Sny- 
der, 139  Mo.  549.]  Yet  such  tax  so  far  as  it  is  assessed 
against  him  on  account  of  his  ownership  of  real  estate 
cannot  be  recovered  as  and  for  a  debt  owing  from  him 
in  an  action  at  law.  [Carondelet  v.  Pioot,  38  Mo.  125.] 
Under  our  system  there  are  but  two  methods  of  collect- 
ing a  real-estate  tax.  One  is  a  distraint  of  the  owner's 
personal  property,  and  the  other  is  the  enforcement  of 
a  lien  on  the  real  estate  on  account  of  which  the  tax  is 
assessed.  It  may  be  conceded  that  such  a  tax  could  not 
be  collected  by  distraint  of  the  owner's  personal  prop- 
erty, unless  it  was  assessed  against  him,  that  is,  unless 
the  land  was  assessed  in  the  owner's  name,  but,  so  far 
as  the  creation  of  a  lien  on  the  land  is  concerned,  it  is 
immaterial  in  whose  name  it  is  assessed.  By  said  Sec- 
tion 11385  each  tract  of  land  is  chargeable  with  its  own 
taxes  no  matter  who  the  owner  is  or  in  whose  name  as- 
sessed. The  assessment  of  land  or  lots  in  numerical 
order,  or  by  plats  and  a  * 'land  list"  in  alphabetical  order, 
as  provided  by  preceding  sections,  imparts  notice  to  the 
owner  that  it  is  assessed  and  liable  to  be  sold  for  the 
taxes  chargeable   thereon.     This  and   related   sections 
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make  tbe  taxes  a  charge  on  the  land  under  all  oircmn- 
stances,  regardless  of  who  the  owner  or  prior  lienors 
may  be,  regardless  of  the  name  or  names  in  which  it  is 
assessed,  and  regardless  of  any  error  or  omission  in  that 
respect.  What  is  here  said  has  no  reference  to  the  -en- 
forcement of  the  lien  by  snit.  The  determination  of 
necessary  parties  thereto  rests  npon  other  considera 
tions.  [Meriwether  v.  Overly,  228  Mo.  1.  c.  250;  Paving' 
Co.  V.  Realty  Co.,  199  Mo.  App.  1.  c.  244.] 

Abbott  V.  Lindenbower,  142  Mo.  162,  was  decided  be- 
fore the  enactment!  of  Section  113^.  [Laws  1872,  p. 
124.]  In  St.  Louis  v.  W|enneker,  145  Mo.  280,  the  tax 
bills  were  declared  void  because  the  underlying  assess- 
ment had  not  been  made,  nor  had  it  been  inte^ided  to  be 
made,  in  the  name  of  cmf  one.  We  see  no  reason  foi* 
extending  or  enlarging  upon  the  holding  made  in  that 
case,  when  to  do  so  would  plainly  violate  both  the  letter 
and  the  intent  of  the  statute.  [Cape  Girardeau  v.  Bur- 
rongh,  112  Mo.  559;  State  v.  Hurt,  113  Mo.  90.] 

There  is  no  question  here  of  the  failure  of  the  asses- 
sor to  use  diligence  to  ascertain  the  name  of  the  owner  at 
the  time  he  made  the  assessment;  the  validity  of  the 
assessment  is  not  dependent  upon  that.  Whose,  if  any 
one's,  dereliction  caused  the  error  or  omission  is  wholly 
immaterial.  The  statutory  corrective  for  the  failure  of 
the  assessor  to  discharge  his  duty  in  carefully  entering 
the  names  of  the  owners  in  the  ''real  estate  book^*  is  an 
action  on  his  bond.  [R  S.  1909,  sec.  11375.]  Defend- 
ant knew  that  taxes  had  been  assessed  against  her  lots, 
that  they  had  not  been  paid,  and  that  the  amount  thereof 
was  easily  ascertainable.  She  was  in  no  respect  pre- 
judiced because  they  were  assessed  in  the  name  of  an- 
other. 

The  judgment  should  be  affirmed.  It  is  so  ordered. 
Brown  and  Small,  CC,  concur. 

PER  CURIAM:— The  foregoing  opinion  of  Rag- 
LAND,  C,  is  adopted  as  the  opinion  of  the  court.  All  of 
the  judges  concur.    • 
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WILLIAM  L.  CROSBY,  Appellant,  v.  MARY  F.  EVANS 
and  SUSIE  E.  EVANS. 

Division  One,  March  2,  1920. 

1.  PRACTICE:  Further  Evidence  After  Demurrer.     To  permit  plain- 
.    tiff  to  introduce  further  evidence  after  he  has  re3ted  and  after 

a  demurrer  to  the  case  as  then  made  has  been  argued  is  a  matter 
within  the  trial  court's  discretion. 

2.  COVENANTS:  In  Deed  and  Mortgage.  A  vendee  who  secures  pay- 
ment to  his  vendor  of  the  price  of  his  purchased  property  by  mort- 
gaging back  with  convenants  the  estate  granted,  does  not  thereby 
release  the  vendor  from  liability  on  his  similar  covenants. 

3.  :  :  Bunning  With  the  Land.  The  covenant  of  inde- 
feasible seizure  runs  with  the  land  when  the  deed  containing  it 
passes  any  interest  to  carry  the  covenant  along,  the  purpose  being 
to  enable  a  remote  grantee  substantially  damaged  by  the  breach 
to  recover  his  damage;  but  a  purchase-money  mortgage  or  deed 
of  trust,  given  by  a  grantee  who  suffers  from  his  grantor's  broken 
covenant,  does  not  carry  back  to  the  grantor  the  right  to  sue  on  the 
covenants  in  the  original  deed  or  cancel  those  covenants. 


:  :   Estoppel:  Damages.     The  grantee  in  a  deed  who 

gives  back  a  deed  of  trust  for  the  purchase  money,  containing 
Similar  covenants,  does  not  estop  himself  thereby  to  sue  on  the 
covenants  in  the  deed  when  a  substantial  breach  occurs  which 
damages  him,  nor  create  in  the  grantor  a  right  to  sue. 

:  Foreclosure  of  Deed  of  Trust  by  Agreement:  Grantee's  Bight 


to  Damages  for  Breach.  The  grantee,  who  gave  a  deed  of  trust  back 
to  secure  the  purchase  money,  did  not  lose  his  right  to  recover 
damages  for  breach  of  the  covenants  contained  in  his  deed,  if 
default  in  payment  and  foreclosure  sale  by  the  trustee  occiyred 
pursuant  to  a  scheme  arranged  between  said  mortgagor  and  said 
mortgagee  that  the  mortgagee  was  to  buy  in  order  to  cure  a  fault 
in  said  mortgagor's  title  for  which  the  mortgagee  was  liable  on 
his  covenant. 

(J.  — :  :  :  Subsequent  Sale.  And  where  the  agree- 
ment was  that  the  deed  of  trust  should  be  foreclosed  and  the 
property  bought  by  the  mortgagee  in  order  to  perfect  title  in  the 
mortgagor,  but  the  mortgagee,  having  purchased  at  the  sale,  con- 
veyed to  a  third  party,  thereby  cutting  off  the  mortgagor's  title, 
the  mortgagor  is  entitled  to  maintain  an  action  for  breach  of  the 
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covenant  contained  in  the  deed  to  him  as  grantee  and  recover  the 
amount  of  purchase  money  paid  by  him  after  his  eviction  by  sucli 
subsequent  grantee. 

7.  :  — : T  Intereat.    The  mortgagor,  in  his  action  for 

damages  for  breach  of  covenants,  is  entitled  to  interest  on  money 
paid  on  the  purchase  price,  only  from  date  of  eviction,  and  not 
from  date  of  the  payments,  if  he  was  meantime  in  possession  and 
was  not  answerable  over  to  any  one  for  rents  and  profits. 

8.  :  :  :  Beply:  Departure:  Confeesion  and  Avoid- 

ance.  Where  the  -defense  set  up  in  the  answer  to  an  action  for 
damages  by  the  grantee  for  breach  of  covenants  in  a  deed,  is  that 
the  plaintifT  lost  his  right  to  sue  as  the  result  of  the  sale  under 
the  purchase-money  deed  of  trust,  a  replication  pleading,  by  way 
of  confession  and -avoidance,  an  agreement  that  the  property  should 
be  sold  by  the  trustee  in  order  to  perfect  the  title  in  the  defendant, 
does  not  state  a  new  cause  of  action,  and  is  not  a  departure,  unless 
the  agreement  was  a  contract  substituted  for  the  covenants. 

8.  JXJBY:  Irregular  Suaunons.  An  irregularity  in  summoning  talesmen 
for  the  jury,  no  prejudice  appearing,  is  not  reversible  error. 

Appeal  from  Greene  Circuit  Court. — Bon.  Arch  A.  John- 
son, Judge. 

Bbmaot)bd  {with  directions). 

U.  G.  Johnson  and  Warren  L.  White  for  appellant. 

(1)  The  answer  states  no  defense.  It  is  true  that 
convenants  of  seizing  and  of  warranty  run  witlh  the  land- 
in  this  State,  and  inure  to  the  subsequent  grantee  upon 
whom  loss  falls.  Coleman  v.  Lucksinger,  224  Mo.  15; 
Allen  V.  Kennedy,  91  Mo.  3S1 ;  Dixon  v.  Desire,  23  Mo. 
151.  But  this  rule  is  not  applied  to  a  mortgage  given 
for  the  purchase  money,  (a)  Wlhere  a  conveyance  is 
made  with  such  covenants  and  a  morijgage  with  like 
covenants  is  given  for  the  purchase  money,  the  mort- 
gagor is  not  estopped  'byi  his  covenants  to  sue  on  the 
vendor's  covenants,  nor  does  the  vendor  absorb  all 
right  by  virtue  of  the  mortgage  back  to  him.  And  this 
is  true  in  those  states  where  the  mortgagee  taxes  the 
title  instead  of  mere  lien.  Connor  v.  Eddy,  25  Mo,  72 ; 
Bandall  v.  Lower,  98  Ind.  258;    12  Cent.  Digest,  122, 
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Title  Covenant,  sec.  75 ;  Hubbard  v.  Norton,  10  Conn. 
422;    Hardy  V.  Nelson,  27  Maine,  525;    Rawle  on  Cove- 
nants,   sees.  217,   219;     Eesser  v.  Carney,   54  N.  W, 
(Minn.)  89.;    Haynes  v.  Stevens,  11  N.  H.    34.    (b)  A 
foreclosure  of  the  purchase  money  mortgage,  by  the 
vendor,  where   he   purchases  at   the  foreclosure  sale, 
does  not  extinguish  the  right  of  action  of  the  mortgagor 
for  breach  of  the  covenants  in  the  deed  to  him.  Resser 
V.  Carney,  54  N.  W.  (Minn.)  91;  Haynes  v.  Stevens,  11 
N.  H.  35;    Bennett  v.  Vance,  3  John.  (N.  Y.)  363.    (c) 
Tn  those  states  where  a  mortgage  vests  the  legal  title  in 
the  mortgagee,  a  mortgage  for  the  purchase  money  does 
not    extinguish  the  mortgagor's  right  to    sue   on    the 
covenants  in  the  deed  by  which  he  acquires  title.    Hardy 
V.  Nelson,  27  Me.   528;    Rawle  on  Covenants,  sec.  219, 
and  note  1,  p.  328;    Bennett  v.  Vance,  3  Johns,  363. 
(2)   The  after  acquisition  of  the  paramount  title  which 
defendants  plead  is  no  defense.    Plaintiff  having  failed 
to  record  his  deed,  defendants,  after  purchasing  the 
paramount  title,  conveyed  it  to  a  stranger.    Defendants 
are  estopped  by  that  act  to  deny  liability  on  their  cove- 
nants.    Besides,  defendants  had   foreclosed  their  pur- 
chase monev  mortjrage    March   31,    1910,   before   they 
bought  the  outstanding  title  at  the  sheriff's  sale  May  11 
of  that  year,  so  that  defense  is  refuted  bv  the  facts. 
11  Cyc.   1122,  note    76;    Clark  v.  O'Neal,  13  La.  Ann. 
381;    Williamson  v.  Williamson,  71  Me.  442;     Curtis 
V.  Deering,  12  Me.  499.     (3)   That  the  foreclosure  was 
pursuant  to  an  agreement  to  perfect  the  title,  not  a  hos- 
tile one,  and  left  plaintiff's  right  to  redeem  unimpaired, 
was  sufficiently  shown  to  make  out  a  case  for  the  jury. 

O.  W.  Goad  and  0.  T.  Hamlin  for  respondents. 

(1)  The  second  count  of  defendant's  answer  states 
a  complete  defense  to  plaintiff's  petition,  (a)  Tn  Mis- 
souri covenants  of  warranty  run  with  the  land,  and  the 
right  to  sue  upon  a  broken  covenant  of  warranty  passes 
to  the  grantee  or  assignee,  who  must  sue  in  his  own 
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name.  The  grantor  or  assignee  cannot  sne.  Van  Dom 
V.  Rolfe,  20  Mo.  455;  Dickson  v.  Desire,  23  Mo.  166; 
Chambers  v.  Smith,  23  Mo.  174;  Vanconrt  v.  More,  26 
Mo.  98;  Jones  v.  "Whitsett,  79  Mo.  191 ;  Hunt  v.  Marsh, 
80  Mo.  308 ;  Allen  v.  Kennedy,  91  Mo.  324 ;  Johnson  v. 
Johnson,  170  Mo.  48;  Coleman  v.  Lncksinger,  224  Mo. 
14;  Langenberg  v.  HeerDry  Qoods  Co.,  74  Mo.  App. 
20.  (b)  A  mortgage  or  deed  of  trust  on. real  estate  is 
now  a  mere  surety  for  the  deW? — is  a  chattel  interest 
passing  at  the  death  of  the  mortgagee  to  the  personal 
representatives.  Therefore,  a  mortgagor,  prior  to  fore- 
closure, continues  to  be  the  owner  of  the  estate  so  long 
as  he  is  permitted  to  remain  in  possession.  Woods  v. 
Hildebrand,  46  Mo.  286;  Pierce  v.  Gabbert's  Adm.,  70 
Mo.  At)p.  205;  Kennett  V.  Plummer,  28  Mo.  142;  Pierce 
V.  Iron  Co.,  49  Mo.  124;  Hardwick  v.  Jones,  65  Mo.  60; 
In  re  life  Assn.  of  America,  96  Mo.  636;  Fischer  v. 
Johnson,  51  Mo.  App.  162.  The  last-mentioned  point 
and  authorities  fully  explain  the  reason  for  the  ruling 
in  Conner  v.  Eddy,  25  Mo.  72,  cited  and  relied  on  by 
plaintiff,  (c)  Plaintiff  cannot  claim  as  an  excuse  for 
defaulting  in  the  payment  of  the  notes  secured  by  the 
deed  of  trust  to  defendants  that  there  was  a  defect  in 
the  title  conveyed  by  the  warranty  deed  of  defendants. 
Cartwright  v.  Culver,  74  Mo.  179;  Hunt  v.  Marsh,  80 
Mo.  398;  27  Cyc.  1554, 1555.  (d)  Defendants  conveyed 
to  plaintiff  with  covenants  of  warranty,  and  plaintiff 
conveyed  back  to  defendants  with  like  covenants  of  war- 
ranty. These  covenants  cancel  each  other.  ^  Dervin  v. 
Hendershott,  32  Iowa,  192;  Stephens  v.  Winship,  11 
Am.  Dec.  182;  Hatch  v.  Kimball,  14  Me.  9:  Goodall  v. 
Bennett,  22  Wis.  565;  Green  v.  Edwards,  15  Tex.  App. 
382;  Eveleth  v.  Crouch,  15  Mass.  -307;  Carroll  v. 
Carroll,  113  Iowa,  419;  Willis  v.  McGough  &  Co.,  56 
Ga.  198;  Field  V.  Willingham,  49  Ga.  345;  Brown  v. 
Metz,  33  HI.  330;  Silvermann  v.  Silvermann,  104  HI. 
137;  11  Cyc.  1094,  (2)  If  it  be  determined  that  plain- 
tiff still  had  a  right  to  sue  notwithstanding  the  fore^ 
closure  of  the  deed  of  trust  which  divested  him  of  all 
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title,  or  that  defendants  acquired  the  land  at  said  fore- 
closure sale  in  trust  for  the  use  of  plaintiff,  then  the 
after  acquired  title  of  defendantis  at  the  sheriff  ^s  sale 
June  11, 1910,  by  virtue  of  their  warranty  deed  to  plain- 
tiff June  10,  1907,  inured  to  and  vested  in  plaintiff 
and  no  damages  for  breach  of  covenant  can  rise.  Boyd 
V.  Haseltine,  110  Mo.  206;  Cocrill  v.  Bane,  94  Mo. 
444;  Johnson  v.  Johnson,  170  Mo.  34;  Cartwright  v. 
Culver,  74  Mo.  179 ;  Hunt  v.  Marsh,  80  Mo.  398;  C?rumb 
V.  Wlright,  97  Mo.  19;  R.  S.  1909,  sec.  2871;  Reese  v. 
Smith,  12  Mo.  344;  Collier  v.  Gamble,  10  Mo.  466;  Bank 
of  Utica  V.  Merservan,  49  Am.  Dec.  197;  11  Cyc  1137. 
(3)  Defendants'  motion  to  strike  out  plaintiff's  reply 
should  have  been  sustained,  (a)  Plaintiff's  petition  is 
an  action  at  law  for  breach  of  covenant.  The  reply  is  an 
action  in  equity  to  declare  a  trust  based  on  a  written 
agreement.  These  two  causes  of  action  should  have 
been  alleged  in  the  petition,  not  one  in  the  petition  and 
the  other  in  the  reply.  Mathieson  v.  Railroad,  219  Mo. 
552;  Moss  V.  Fitch,  212  Mo.  502;  HiU  v.  Mining  Co., 
119  Mo.  30;  Jackson  v.  Powell,  110  Mo.  App.  252; 
Stepp  V.  Livingston,  72  Mo.  App.  179;  Crawford  v. 
Spencer,  36  Mo.  App.  82;  Lanity  v.  King,  93  Mo.  519; 
Rhodes  v.  Lumber  Co.,  105  Mo.  31i3t;  McMahill  v.  Jen- 
kins, 69  Mo.  App.  281 ;  Milliken  v.  Commission  Co.,  202 
Mo.  654 ;  Mahoney  v.  R^ed,  40  Mo.  App.  99 ;  Cement 
Co.  V  Ullman,  159  Mo.  App.  254;  Roving  Fork  Co.  v. 
Produce  Co.,  193  Mo.  App.  658 ;  Mahoney  v.  Reed,  40 
Mo.  App.  109.  If  plaintiff  desired  to  shift  his  ground  he 
should  have  done  so  by  amending  his  petition.  Randolph 
V.  Frick,  57  Mo.  App.  405.  Said  cause  of  action  should 
be  separately  stated,  separately  tried,  one  by  the  chan- 
cellor  and  one  by  a  jury.  McHoney  v.  Ins.  Co.,  44  Mo. 
App.  426;  Zeldman  v.  Molasky,  118  Mo.  App.  123; 
Younp:  V.  Coleman,  43  Mo.  179;  Jones  v.  Moore,  42  Mo. 
413.  (b).  A  reply  cannot  bo  used  in  aid  of  the  petition  to 
introduce  for  the  first  time  a  new  cause  of  action  or  an 
additional  cause  of  action,  nor  to  engraft  on  the  petition 
a  material  allegation  omitted  therefrom.  Rhodes  v.  Lum- 
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ber  Co.,  105  Mo.  A^p.  313;  McMahill  v.  Jenkins,  69  Mo. 
App.  281 :  Hill  v.  Mining  Co.,  119  Mo.  30.  (4)  Defendants' 
demurrer  to  the  evidence  at  the  close  of  plaintiff's 
case  should  have  been  given,  as  the  evidence  failed  to  es- 
tablish the  terms  and  conditions  of  the  alleged  last  writ- 
ten agreement  set  up  in  plaintiff's  reply,  (a)  The  con- 
versation of  Geo.  Wi  Evans  with  the  witnesses,  U.  G. 
Johnson  and  A.  W.  Lincoln,  had  long  prior  to  the  date  of 
said  alleged  written  agreement,  is  no  evidence  of  the  sub- 
sequent written  agreement.  Gorham  v.  Auerswold,  53  Mo. 
App  131 ;  Conrad  v.  Fischer,  317  Mo.  App.  3f76 ;  Johnson 
Co.  V.  Wood,  84  Mo.  489;  Bignal  v.  Pierce,  59  Mo.  App. 
673;  Taylor  v.  iggs,  26  U.  S.  591, 7  L.  Ed.  275;  Richard  v. 
Bobbins,  124  Mass.  105.  (b)  If  an  a^eement  can  be  in- 
ferred from  the  facts  related,  hyi  the  witnesses  Johnson 
and  Lincoln,  and  a  gabsequent  written  agreement  in- 
ferred from  that  agreement  then  we  have  an  inference 
based  on  an  inference — a  presumption  on  a  presumption 
which  is  prohibited  by  law.  Wulfing  v.  Cork  Co.,  250 
Mo.  723,  (c)  The  witness  Goad  testified  only  as  to  the 
fact  that  a  written  agreement  was  entered  into  regard- 
ing the  sheriff's  sale.  There  was  no  evidence  that  any 
written  agreement  (or  any  other  agreement)  was  ever 
made  regarding  the  foreclosure  sale  of  the  deed  of 
trust,  althought  such  agreement  must  be  shown  to  have 
not  only  been  made,  but  its  contents  proven  by  full,  clear, 
strong  and  convincing  evidence.  Bennett  v.  Walker,  23 
m.  97;  Peters  v.  Wjorth,  164  Mo.  439;  Cunningham 
V.  Railroad,  61  Mo.  36;  17  Cyc.  778;  25  Cyc.  1627; 
3  Wigmore  on  Evidence,  sec.  2105,  p.  2845.  (5)  The 
trial  court  erred  in  submitting  the  cause  of  action  al- 
leged in  plaintiff's  reply  to  a  jury.  The  same  should 
have  been  tried  by  the  chancellor.  McHoney  v.  Ins.  Co., 
44  Mo.  App.  426;  Jones  v.  Moore,  42  Mo.  413;  Young 
V.  Coleman,  43  Mo.  179.  (6)  The  trial  court  erred  in 
requiring  the  sheriff  to  summons  five  extra  jurors.  The 
court 'g  duty  to  make  out  such  list  of  extra  jurors  cannot 
be  legally^  delegated  to  the  sheriff.  Laws  1911,  p.  307, 
sec.  8.     (7)  Plaintiff  was  entitled  to  interest  only  from 
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date  of  eviction.  The  instractions  and  verdict  gave  in- 
terest from  date  ofi  payments.  Pence  v.  Gabberts,  70  Mo. 
App.  209. 

GOODE,  J.— The  defendants  Mary  F.  and  Susie  E. 
Evans,  conveyed  by  a  warranty  deed,  dated  Jnne  25, 
1895,  recorded  April  23,  1903,  to  George  W.  Evans,  their 
father.  Lot  37  in  Block  3  of  Hobart's  Addition  to  the 
City  of  North  Springifiteld  (now  Springfield),  Missouri. 
On  Jnne  10, 1907,  the  defendants  conveyed  the  same  lot 
to  the  plaintiflF,  William  L.  Crosby,  and  his  then  wife, 
Jennie  Crosby,  from  whom  he  was  divorced  in  1908. 
That  conveyance,  both  parties  agree,  contained  the  cove- 
nants to  be  implied  from  the  words  **  grant,  bargain  and 
sell;^^  namely,  covenants  that  the  grantors  were  seized, 
at  the  date  of  the  conveyance,  of  an  indefeasible  estate 
in  fee  simple  in  the  lot;  that  it  was  then  free  from  in- 
cumbrance done  or  suffered  by  the  defendants  (the  gran- 
tors) or  any  person  under  whom  they  claimed,  and  for 
further  assurances  of  the  title  by  them  and  their  heirs 
to  the  grantees  and  their  heirs  and  assigns.  The  state- 
ment is  made  by  one  of  the  parties  and  not  contradicted 
by  the  others,  that  there  was  in  said  deed  a  separate 
covenant  of  general  warranty,  and  that  the  present 
action  is  on  all  the  covenants;  but  the  petition,  as 
epitjomized  in  the  abstract  of  record,  counts  on  a  breach 
of  the  covenant  of  seizin  only,  alleging  ''that  at  the 
time  of  the  conveyance  the  plaintiffs  [sic]  were  not 
seized  of  a  fee  simple  title  to  the  said  premises,  and 
had  no  tiMe  whatever  to  the  same;  but  that  said  title 
was  outstanding  in  other  persons,  and  by  reason  where- 
of plaintiff  lost  possession  and  was  ousted,*'  etc.  On 
June  10,  1907,  the  date  of  the  deed  to  plaintiff  and  his 
wife,  they  gave  a  deed  of  trust  on  the  lot  to  J.  B.  John- 
son, trustee,  to  secure  payment  to  the  defendants  of 
seventy-eight  promissory  notes,  payable  from  month  to 
month,  for  $12.50  each,  or  $975,  representing  the  price  of 
the  lot  ($1000),  except  a  cash  payment  of  twenty-five 
dollars.    That   deed  of  trust  contained   the    statutory 
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covenants  implied  from  ihe  words  '*  grant,  bargain  and 
selL^'  About  one  year  later,  and  on  June  29,  1908, 
plaintiff's  former  wife  conveyed  the  lot  and  other  lands 
to  him  by  a  deed  containing  the*  statutory  covenants. 
Between  the  year  1805,  when  the  defendants  conveyed 
the  premises  in  question  to  their  father,  George  W. 
Evans,  and  June  10, 1907,  when  they  conveyed  it  to  plain- 
tiff and  his^  wife,  said  George  W.  had  passed  the  title 
to  George  F.  and  Kate  Baldridge,  by  a  warranty  deed, 
dated  April  25, 1903,  recorded  May  22,  1903.  The  Bald- 
ridges  attempted  to  give  a  deed  of  trust  on  the  lot^  dated 
April  21,  1903,  filed  May  27th  the  same  year,  to  J.  B. 
Johnson,  as  trusttee  for  George  Wl  Evans,  to  secure 
their  note  for  $755  to  Evans;  but  this  instrument, 
though  signed  by  the  Baldridges,  named  Evans  as  the 
grantor  and,  besides,  was  acknowledged  by  the  Bald- 
ridges, before  said  trustee  as  a  notary  public.  Three 
months  later,  on  July  27,  1903,  the  Baldridges  gave  a 
deed  of  trust,  filed  July  28,  same  year,  on  the  premises 
to  Webster  Edwards,  trustee,  to  secure  the  payment  of 
a  promissory  note  for  $150  to  M.  L.  Middleton.  The  last 
incumbrance  was  a  lien  prior  to  the  title  of  the  plaintiff 
Crosby,  and  was  learned  by  him  to  be  in  1909  or  1910, 
when  he  had  agreed  to  sell  the  lot,,  and  the  title  was  ex- 
amined by  an  attorney  for  the  would-be  purchaser. 
Meanwhile  Croi^by  had  paid  installments  amounting  to 
three  hundred  dollars  on  the  price  he  was  to  pay  de- 
fendants. At  this  point  there  is  testimony  tending  to 
show  an  agreement  in  writing  was  made  between  Cros- 
by and  George  W.  Elvans,  the  latter  acting  aa  agent  for 
defendants,  by  which  said  Evans  was  to  have  the  first 
Baldridge  deed  of  trust,  also  the  one  given  by  the  Cros- 
bys, foreclosed,  and  have  Crosby,  or  the  defendants  for 
him,  buy  the  lot  at  the  foreclosure  sales  and  thereby 
make  perfect  his  title.  Crosby  was  not  permitted  to 
testify  about  this  agreement,  because  George.  W.  Evans, 
who  made  it  with  him,  had  become  demented;  and 
the  terms  of  the  instrument,  which  had  been  lost,  are  to 
be  gathered  from  oral  evidence.    Judge  Lincoln,  an  at- 
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tomey  of  Spring^fileld,  testified  Crosby  and  George  W. 
Evans  consulted  him  about  what  to  do  to  cure  the 
former's  title  after  he  (Lincoln)  had  discovered  its 
defects,  and  he  advised  them  they  *^had  better  reform 
that  deed  of  trust  (meaning  the  first  Baldridge  one)  m 
the  circuit  court  and  get  a  foreclosure  there,  cmd  also 
foreclose  the  other  deed  of  trust  Mr.  Crosby  had  given; 
that  he  recommended  that  course  for  the  purpose  of 
getting  the  title  where  it  would  pass  to  Mr.  Crosby. 
This  testimony  was  given  by  Lincoln : 

*  *-Did  Mr.  Evans  say  anything  about  the  purpose  of 
those  proceedings!  Were  they  to  clear  the  title?  A. 
That  was  what  he  wanted  to  have  done,  dear  up  the 
title  and  give  Mr.  Crosby  and  those  claiming  under  him 
a  good  title. 

**Q.  Did  they  talk  about  that  arrangement  in  your 
presence?  A.   They  did. 

**Q.  What  was  the  reason  for  foreclosing  the  deed 
of  trust  that  Crosby  had  given  ?  A.  The  reason  for  that 
was  to  cut  out  the  after  title  of  Mr.  Butcher  and  Mr. 
Robertson. 

* '  Q.  They  had  filed  some  conveyance  for  record,  had 
theyfi    A.    Yes,  sir." 

Another  attorney,  U.  G^.  Johnson,  who  then  repre- 
sented Middleton,  said  Evans  officed  across  the  hall  from 
him  and  talked  to  him  about  making  the  agreement  after 
Judge  Lincoln  had  advised  them,  but  he  (Johnson)  did- 
n't know  when  it  was  made;  only  knew  what  Evans  said 
he  was  going  to  do.  Witness,  among  other  statements, 
said: 

'*Q.  You  say  that  Evans  talked  to  you  about  that 
matter  of  Crosby's?^   A.    Yes,  sir. 

**Q.  What  did  he  tell  you,  if  anything,  about  what 
he  was  going  to  do?  A.  His  conversation  to  me  was 
along  this  line ;  in  the  first  place,  he  wanted  to  know  what 
he  could  do  after  he  found  this  defect.  He  said,  *I  want 
to  make  my  title  good  to  Mr.  Crosby, '  and  I  think,  may- 
be, I  looked  into  it  and  told  him  he  would  have  to  fore- 
close, and  that  is  what  he  agreed  to  do  and  he  said  Cros- 
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by  had  paid  him  pretty  regular  and  he  wanted  to  make 
good." 

George  W.  Goad,  also  an  attorney,  testified  he  drew 
an  agreement  between  Evans  and  Crosby  relating  to  the 
first  Baldridge  deed  of  trust,  but  that  he  couldn't  recall 
the  contents  of  the  agreement ;  thought  it  was  about  the 
lot  in  question ;  involved  a  deed  by  Evans  to  Crosby  of 
timber  land  in  Dallas  County;  was  drawn  when  the 
sheriff's  sale  was  expected  under  the  foreclosure  judg- 
ment (to- wit,  of  the  two  Baldridge  deeds  of  trust) ; 
didn't  relate  to  foreclosure  of  Crosby's  deed  of  trust,  but 
was  long  before;  was  some  agreement  about  what  should 
be  done  when  the  property  was  sold  under  foreclosure ; 
the  agreement  was  signed.  These  questions  and  answers 
are  parts  of  Goad's  tfesthnony: 

'*Q.  And  did  it  purport  to  measure  all  the  rights 
growing  out  of  the  foreclosure  sale  and  the  rights  grow- 
mg  out  of  the  sale  of  this  lot  under  the  deed  of  trust?  A. 
At  that  time.  There  had  been  a  judgment  on  this  Bald- 
ridge deed  of  trust,  but  the  sale  didn't  occur  for  two  or 
three  months  afterwards,  or  the  next  term  of  court. 

'*Q.  They  were  friendly?  A.  At  that  time  they 
were.  This  agreement  was  had  long  prior  to  the  foreclos- 
ing.  My  recollection  is  the  sale  under  the  Crosby  mort- 
gage was  prior  to  the  sale  under  the  judgment  and  that 
this  agreement  was  long  prior  to  both  of  them.     .    .     . 

'*Q.  Did  the  contract  contain  a  recital  for  the  con- 
sideration of  the  deed  to  Crosby  and  the  deed  in  which 
title  failed?    A.    I  don't  know. 

**Q.  Did  it  recite  what  payments  had  been  made  by 
him?   A.    I  don't  think  so. 

^*Q.  How  were  they  to  arrive  at  the  consideration 
for  this  contract,  the  amount  of  Crosby's  damage?  A.  I 
can't  tell  you.  I  know  there  wa«  som^  insurance,  som^ 
taxes  and  some  bills,  and  some  other  things.  Crosby  and 
Evans  had  been  negotiating  some,  and  I  think  they  had  a- 
greed  on  some  sort  of  an  arrangement  that  they  reduced 
to  writing.  My  recollection  is,  although  I  could  not  testi- 
fy to  a  single  line  in  it,  but  my  impression  is  that  this  in- 
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eluded  several  things  that  affected  that  property  and  also 
this  judgment. 

*'  Q.  But  the  purpose  and  object  was  to  make  Crosby 
whole!    A..    Make  them  both  whole. 

*  ^  Q.  And  that  was  the  interest  Crosby  had  in  it,  mak- 
ing him  whole  because  the  title  failed!  Au  I  could  not 
say.  They  had  a  transaction  between  them  and  I  presume 
that  written  agreement  was  the  settlement." 

A  foreclosure  suit  was  brought  by  Oeorge  W.  Evans, 
and  a  sheriflf^s  deed,  dated  June  thirteenth  and  recorded 
December  13,  1910,  made  pursuant  to  the  judgment  ren- 
dered in  it,  by  which  all  thp  interest  in  the  lat  of  said 
Evans,  the  Baldridges,  J.  B.  Johnson,  the  trustee  in  the 
defective  Baldridge  deed  of  trust,  M.  L.  Middleton,  the 
beneficiary  of  the  second  deed  of  trust  given  by  the  Bald- 
ridges, and  Webster  Edwards,  the  trustee  named  in  it, 
were  conveyed  to  the  defendants  Mary  F.  and  Susie  E. 
Evans. 

But  prior  to  the  said  sheriff's  sale,  and  on  March  31, 
1910,  J.  B.  Johnson,  as  trustee  in  the  deed  of  trust  made 
by  the  Crosbys  to  secure  their  purchase  money  notes,  had 
conveyed  their  interest  in  the  lot  to  defendants,  pursuant 
to  a  sale  by  him  on  account  of  defaults  in  the  payment  of 
some  of  the  notes.  This  sale  occurred  subsequent  to  the 
aforesaid  judgment  of  foreclosure,  but  before  the  levy  on 
May  11,  1910,  thereunder,  and,  of  course,  before  the  sale 
on  June  11th.  Whether  Crosby  defaulted  in  his  payments 
in  consequence  of  his  imperfect  title  and  as  a  step  toward 
having  it  made  perfect,  or  because  he  had  decided  to  a- 
bandon  the  property  by  reason  of  domestic  troubles,  or 
for  some  other  reason,  is  an  issue  about  which  there  is 
conflicting  evidence. 

After  defendants  had  acquired  title  by  their  purdiases 
at  the  sale  under  the  Crosby  deed  of  trust  and  at  the 
sheriff's  sale,  and  on  the  very  day  of  the  latter  sale,  they 
convoyed  the  lot  by  warranty  deed  to  A  Hie  Gray,  who 
took  possession,  Crosby  being  then  at  work  elsewhere 
and  not  in  occupancy. 
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Crosby,  having  been  dispossessed,  filed  the  present 
action  for  an  alleged  breach  of  the  covenant  of  seizin,  ob- 
tained a  verdict  for  the  three  hundred  dollars  he  had  paid 
on  the  price  of  the  lot  and  one  hundred  and  eighteen  dol- 
lars interest;  but  pursuant  to  a  motion  filed  by  defen- 
dants, the  verdict  was  set  aside  and  a  new  trial  granted 
with  no  reason  given  for  the  ruling.  Plaintiff  appealed 
from  the  order  sustaining  said  motion. 

The  defenses  are  these:  first,  a  denial  of  all  the 
averments  of  the  petition,  except  the  allegation  of  the  ex- 
ecution by  defendants  of  the  deed  to  plaintiff  and  his  wife, 
containing  the  aforesaid  statutory  covenants;  second, 
that  the  deed  of  trust  given  back  by  plaintiff  and  his  wife 
to  J.  B.  Johnson  as  trustee  for  plaintiffs,  contained  the 
same  statutory  covenants  as  did  defendants'  deed  to 
plaintiff  and  his  wife ;  that  plaintiff  took  possession  under 
the  latter  deed  June  10, 1907,  and  continued  in  possession 
to  March  21,  1910;  that  plaintiff's  title  was  purchased 
on  the  last  date  by  defendants  at  the  sale  by  the  trustee 
in  consequence  of  plaintiff's  default,  and  he  thereupon 
ceased  to  have  any  interest  in  the  premises,  and  is  not  a 
prox^er  party  to  sue  in  this  cause ;  third,  that  prior  to  any 
eviction  of  plaintiff,  defendants,  after  the  execution  of 
their  deed  to  him,  containing  the  covenants  sued  on,  ac- 
quired all  the  title  not  passed  to  him  by  defendants' 
said  deed,  which  title  inured  to  and  vested  in  plaintiff  as 
soon  as  it  was  acquired  by  defendants,  by  virtue  of  their 
said  deed  and  covenant  of  warranty  to  him,  and  he  sus- 
tained no  damage  by  any  outstanding  title  or  incum- 
brance. 

A  replication  was  filed  which,  in  two  paragraphs,  set 
up,  in  effect,  that  the  purchases  by  defendants  at  the  two 
foreclosure  sales  aforesaid,  one  by  the  sheriff  under  a 
judgment  and  the  other  by  the  trustee  in  the  deed  of  trust 
given  by  plaintiff  and  wife,  were  made  by  defendants  un- 
der an  agreement  entered  into  by  them  through  their  a- 
gent  George  W.  Evans,  to  buy  for  plaintiff's  benefit  and 
to  make  perfect  his  title,  and  not  to  buy  for  themselves ; 
that  they  paid  no  consideration  nor  gave  the  plaintiff  any 
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credit  on  his  secured  notes,  and  that  in  disregard  of  their 
agreement,  defendants  conveyed  the  premises  to  Allie 
Gray. 

The  appeal  went  to  the  Springfield  Court  of  Appeals 
where  the  judges  disagreed,  and  one  of  them  dissented 
and  caused  the  case  to  be  sent  here,  for  the  reason  that 
the  decision  of  the  majority  was  in  conflict  with  the  deci- 
sion of  this  court  in  Cartwright  v.  Culver,  74  Mo.  179; 
Hunt  V.  Marsh,  80  Mo.  396,  and  Carter  v.  Butler,  264  Mo. 
306. 

The  error  assigned  for  permitting  plaintiff  to  intro- 
duce further  evidence  after  he  had  rested  and  a  demur- 
rer had  been  argued  to  the  case  as  then  made,  is  without 
merit,  that  being  a  matter  within  the  trial  court  ^s  dis- 
cretion. [St.  Louis  Pub.  Schools  v.  Bisley's  Heirs,  40 
Mo.  356,  370.] 

Uncertain  as  is  the  evidence  we  have  set  out  regard- 
ing the  agreement  between  George  W.  Evans  and  Cros- 
by, it  tends  to  prove  that,  as  defendants'  agent,  Evans 
agreed  in  writing  with  Crosby  not  only  to  have  the  first 
Baldridge  deed  of  trust  reformed  and  foreclosed  by  a  de- 
cree of  court,  but  also  to  have  the  lot  sold  by  the  trustee 
in  the  Crosby  deed  of  trust,  in  order  that  defendants 
might  make  good  their  convenants  to  Crosby ;  or  if  the 
scheme  failed,  then  to  make  him  whole  in  some  other 
way ;  perhaps  by  conveying  to  him  land  in  Dallas  County. 
Such  an  agreement  must  have  included,  either  expressly 
or  impliedly,  an  understanding  by  defendants  to  hold  the 
property  for  Crosby  or  convey  to  him,  if  they  bought  at 
the  sales.  It  could  not  have  meant  that  they  should  buy 
for  their  own  benefit  and  afterwards  sell  to  some  one 
else,  because  in  so  doing  they  would  extinguish,  instead 
of  perfect^  his  title.  The  court  took  that  view  of  the  ar- 
rangement in  instructing  the  jury  to  return  a  verdict  for 
plaintiff,  if  they  found  the  agreement  was  made ;  and  one 
instruction  given  for  defendants  explicitly  required  the 
jury  to  find,  as  essential  to  such  a  verdict,  that  it  had 
been  agreed  Evans  would  buy  the  property  under  the 
deed  of  the  trust  given  by  plaintiff,  perfect  the  title  and 
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th§n  convey  to  plaintiff.  The  instructions  touching  the 
foreclosure  are  sound,  unless  a  verdict  for  defendants 
should  have  been  directed.  That  this  ought  to  have  been 
done  is  urged  for  several  reasons,  which  will  be  consid- 
ered. 

Defendants  say  plaintiff  is  estopped  to  assert  a 
right  of  action  on  the  covenants  in.  their  deed  to  him  and 
his  wife,  by  the  like  covenants  in  the  deed  of  trust  the 
latter  parties  gave  back.  Otherwise  stated,  defendants 
say  the  covenants  in  the  first  deed  ran  with  the  land  back 
to  them  or  their  trustee  by  force  of  said  deed  of  trust, 
and  this  instrument  having  been  foreclosed  by  a  sale 
where  defendants  were  the  purchasers,  the  action  for 
covenant  broken  enured  to  them,  or  rather  was  extin- 
guished. But  this  is  not  the  law  when  the  second  deed  re- 
lied on  to  extinguish  the  right  of  action  for  a  breach  of  the 
covenants  in  a  prior  one,  is  a  mortgage  or  deed  of  trust 
given  by  a  vendee  to  secure  to  his  vendor  the  price  of  the 
land  purchased.  [Connor  v.  Eddy,  25  Mo.  72;  Haynes  v. 
Stevens,  11  N.  H.  28;  Smith  v.  Cannell,  32  Maine,  120; 
Smnner  v.  Barnard,  12  Met.  459 ;  Hubbard  v.  Norton,  10 
Conn.  422 ;  Eandall  v.  Lower,  98  Ind.  255 ;  Resser  v.  Car- 
ney, 54  N.  W.  89;  Bawle,  Covenants  of  Title  (3  Bd.),  sec. 
266.]  Some  of  those  cases,  including  the  Missouri  one,  de- 
cide the  ver\T  question,  and  the  others  lay  down  principles 
which  would  compel  the  like  ruling  where  a  purchase- 
money  mortgage  is  relied  on  to  annul  covenants  in  the 
deed  of  the  vendor.  We  quote  from  Connor  v.  Eddy,  25 
M0.I.C.  75,  76: 

**The  plaintiff,  having  given  a  deed  of  trust  on  the 
lot,  with  covenants  for  title  to  secure  the  poirchaBe  money 
...  is  not  estopped  by  his  covenants  from  availing 
himself  of  any  relief  to  which  he  would  otherwise  be  en- 
titled by  virtue  of  the  vendor's  covenants  to  himself. 
This  is  the  law  with  regard  to  mortgages  with  warranty 
of  title  given  to  secure  the  purchase  money  of  the  land 
mortgaged,  and  it  is  as  applicable,  if  not  more  so,  to 
deeds  of  trust  for  the  same  purpose.    The  law  of  es- 
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toppel  has  no  application  in  such  cases.    [Bawle  on  Gov. 
348.]'' 

Whether  supported  by  authority  or  not,  and  we  have 
found  none  which  supports  it,  the  notion  is  unsound  that 
a  vendee  who  secures  payment  to  his  vendor  of  the  price 
of  the  purchased  property  by  mortgaging  back  with 
covenants  the  estate  granted,  thereby  releases  the  vendor 
from  liability  on  his  similar  covenants.  Not  one  of  the 
many  cases  cited  by  defendants  for  the  doctrine  is  in 
point.  That  of  Devin  v.  Hendershott,  32  Iowa,  192, 
decided  the  mortgagee  could  maintain  an  action  against 
one  who  was  the  grantor  of  the  mortgagor  on  the  cove- 
nants in  the  deed  of  said  grantor;  which  is  no  more 
than  to  say  the  covenants  ran  mth  the  land  to  the  mort- 
gagee. In  Silverman  v.  Loomis,  104  HI.  137,  the  cancel- 
lation of  the  defendant's  covenants  was  not  in  conse- 
quence of  a  mortgage  having  been  given  for  the  purchase 
money.  A  man  named  Runyan  had  conveyed  the  premises 
in  question,  which  were  mortgaged  at  the  time,  to  the 
defendant  Loomis,  with  a  warranty  against  incumbranc- 
es. Loomis  conveyed  back  subsequently  with  the  like 
covenant.  Runyan  then  sold  to  Silverman,  who  was  com- 
pelled to  pay  the  mortgage  and  sued  Loomis  on  the 
covenant  in  Loomis 's  deed  back  to  Runyan.  The  court 
held  the  conveyance  and  reconveyance  by  Runyan  to 
Loomis  mutually  cancelled  the  covenants,  and  that  Silver- 
man, as  grantee  of  Runyan,  could  not  sue  on  a  covenant 
on  which  his  grantor  could  not  sue.  The  case  of  Brown 
V.  Metz,  35  111.  339,  is  especially  stressed,  but  affords 
defendants  no  help.  Brown  and  two  other  men  had 
made  a  deed  with  covenants  and  had  taken  back  from 
the  grantee  a  deed  of  trust,  which  was  foreclosed  and 
Brown  bought  the  property,  thereby  acquiring  the  full 
estate  he  and  his  co-grantors  had  conveyed.  He  then 
conveyed  it  by  quit-claim  deed  to  a  grantee  who,  by  a 
similar  deed,  conveyed  to  another  grantee.  Brown  was 
sued  on  the  covenants  in  the  original  deed  of  himself  and 
his  co-owners.  The  court  held  the  estate  originally  grant- 
ed ceased  in  Brown  when  he  awjuired    title  the  second 
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time  and  the  covenants  in  the  first  deed  did  not  run  to 
his  later  grantee  or  assigns,  as  no  interest  created  by  his 
first  grant  passed  by  the  second  one,  for  the  covenants  in 
the  first  deed  to  run  with.  The  facts  at  bar  are  different 
—would  have  the  same  effect  if  Allie  Gray  wa^  suing 
defendants  on  the  covenants  in  their  deed  to  plaintiff. 
A  Georgia  case  is  cited  wherein  the  defendants,  who 
>ere  virtually  mortgagees  of  certain  premises,  were  held 
not  liable  on  the  covenants  in  a  deed  they  gave  back  by 
way  of  release  to  their  grantor  (in  a  deed  intended  to 
be  a  security  and  not  an  absolute  conveyance)  to  a  sub- 
sequent grantee  of  said  mortgagor.  The  mortgagor 
could  not  sue  on  said  covenants,  because  they  were  the 
same  as  he  had  made  to  the  mortgagees ;  and,  therefore, 
his  grantee  could  not.  [Willis  v.  McGough  &  Co.,  56  iQa. 
198.]  A  case  in  Iowa,  also  cited  by  defendants  as  apropos, 
was  an  action  by  a  husband  on  the  covenants  in  a 
deed  made  to  him  by  his  wife  without  consideration,  he 
having  bj^  a  deed  with  similar  covenants  reconveved  to 
her,  which  the  court  held  released  her  from  liability  to 
him  on  her  covenants.  [Carroll  v.  Carroll,  113  Iowa,  419.] 
We  see  no  pertinency  in  that  case  to  the  doctrine  in  ques- 
tion. In  Brown  v.  Staples,  28  Maine,  497,  a  remark  is 
made  to  the  effect  that  a  second  covenant  acts  as  an 
estoppel  against  an  action  on  a  prior  one,  or  as  a  release 
of  damages;  but  the  opinion  said  also  the  doctrine  of 
mutual  cancellation  does  not  apply  so  as  to  make  the 
covenants  in  a  purchase-money  mortgage  annul  those 
in  the  deed  granting  to  the  mortgagor.  Why  should  itt 
The  covenant  of  indefeasible  seizin,  the  one  in  suit,  runs 
with  the  land,  it  is  true,  when  the  deed  containing  it  passes 
any  interest  to  carrv  the  covenant  along;  the  purpose 
being  to  enable  a  remote  grantee  substantially  damaged 
by  a  breach  to  recover  his  damages.  [Allen  v.  Kennedy, 
91  Mo.  324,  329.]  But  a  mortgagee  cannot  be  damaged 
by  a  breach  of  his  own  covenant,  though  he  may  be  by 
the  outstanding  title  or  incumbrance  covenanted  against ; 
but  that  is  beside  the  question  in  hand.  In  the  instance 
of  a  grantee  who  gives  back  a  purchase-money  mort- 
gage or  deed  of  trust,  and  suffers  from  his  grantor' 
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broken  covenant,  there  is  no  sound  reason  for  the  view 
that  the  mortgage  to  his  grantor  carried  back  to  the 
latter  the  right  to  sue  on  the  covenants  in  the  original 
deed  or  cancelled  those  covenants.  We  hold  plaintiflf's 
deed  of  trust  had  no  such  effect ;  and  hold,  also,  that  he 
neither  estopped  himself  thereby  to  sue  on  the  covenants 
when  a  substantial  breach  occurred  which  damaged 
him,  nor  assigned  to  defendants  the  right  to  sue,  for 
they  could  not  sue  themselves.  As  for  the  covenants 
running  to  AUie  Gray  as  defendants'  grantee,  suflBce  to 
say  he  was  not  damaged  br  the  breach,  as  the  incum- 
brance had  been  cleared  off  before  he  acquired  title. 

Another  defense  is  that  defendants'  purchase  of 
the  property  at  the  foreclosure  sale  by  the  trustee  in 
the  purchase-money  deed  of  trust  given  by  plaintiff  and 
wife,  cut  off  redress  to  plaintiff;  and  this  for  the 
reason  that  plaintiff  was  in  possession  of  the  premises, 
and  had  no  right  to  refuse  to  pay  his  notes  given  for 
the  price,  simply  because  of  the  .  existence  of  incum- 
brances when  he  purchased.  The  legal  proposition  in- 
voked is  correct,  for  were  the  law  otherwise,  a  vendee 
might  evade  payment  of  the  price  and  perhaps  never  be 
disturbed.  [Cartiwright  v.  Culver,  74  Mo.  179.]  The 
same  rule  applies  when  the  breach  consists  of  a  prior  in- 
cumbrance, for  it  may  never  be  enforced ;  though  the  ven- 
dee is  permitted  to  clear  it  if  he  pleases,  and  to  re- 
cover thereupon  from  his  covenantor,  the  breach  be- 
ing then  substantial.  But  plaintiff  had  not  discharged 
the  prior  incumbrances  when  the  trustee's  sale  oc- 
curred, and  it  is  argued  not  only  that  he  lost  his  right 
of  action  on  the  covenant  by  the  sale,  but  also  that  he 
was  never  damaged  by  the  breach,  since  his  estate 
passed  from  him,  not  as  a  result  of  the  existence  of  the 
incumbrances,  but  in  consequence  of  his  own  default  in 
not  meeting  his  notes.  Plaintiff  cites  Eesser  v.  Carney, 
supra;  Haynes  v.  Stevens,  11  N.  H.  28,  and  Wilder 
V.  Davenport's  Est.,  5  Atl.  (Vt.)  753,  as  opposed  to 
the  doctrine  that  foreclosure  of  a  purchase-money  mort- 
gage or  deed  of  trust  will  defeat  the  mortgagor's  right 
of  action  against  his  vendor  for  a  broken  covenant,  and 
defendants  cite  Wade  v.  Comstock,  11  Ohio  St.  71,  that 
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it  will.  We  will  spend  no  time  examining  those  cases 
or  their  supposed  contrary  rules ;  for  we  are  sure  no 
court  would  hold  a  mortgagor  lost  his  right  if  the  de- 
fault and  sale  occurred,  as  it  did,  in  the  case  at  bar, 
according  to  the  jury's  finding,  pursuant  to  a  scheme 
arranged  between  the  mortgagor  and  the  mortgagee  to 
have  tile  mortgage  foreclosed  in  order  to  cure  a  fault  in 
tile  mortgagor's  title  for  which  the  mortgagees  were 
liable  on  their  covenant.  A  default  in  the  performance 
of  some  condition  of  the  mortgage  was  necessary  to  a 
valid  sale  by  the  trustee ;  and  as  Crosby 's  only  default 
was  in  not  paying  the  notes  secured,  it  must  have  been 
relied  upon  to  authorize  the  foreclosure  sale. 

If  defendants,  immediately  following  their  pur- 
chase at  the  trustee's  sale  on  March  21,  1910,  had  con- 
veyed the  lot  to  plaintiff  as  agreed,  the  perfect  title 
they  subsequently  acquired  by  the  sheriff's  sale  on  June 
nth  would  have  inured  to  plaintiff  under  defendant^.* 
warranty  of  title;  or  if  they  had  conveyed  to  him,  in- 
stead of  Allie  Gray,  after  the  sheriff's  sale,  their 
undertaking  would  have  been  fulfilled.  But  defendants 
contend  the  title  thus  acquired  passed  immediately  to 
plaintiff,  despite  the  deed  to  Allie  Gray,  as  plaintiff  was 
still  in  possession  and  it  was  through  his  fault  in 
failing  to  record  his  deed  that  defendants'  deed  to  Allie 
Gray,  when  recorded,  vested  the  title  in  him  as  against 
plaintiff  (citing  Sec.  2871,  R.  S.  1909,  and  cases.)  De- 
fendants must  be  presumed,  in  deference  to  the  verdict, 
to  have  agreed  that  any  purchase  made  by  them  or 
their  agent  at  either  sale  or  both,  should  be  for  the 
benefit  of  plaintiff  and  a  step  toward  making  his  title 
good.  Their  conveyance  to  Gray  was  a  violation  of 
this  agreement;  and  moreover,  would  have  taken  prece- 
dence of  and  prevailed  over  plaintiff's  title  had  his 
deed  been  of  record,  unless  Gray  had  notice  of  the 
arrangement  between  plaintiff  and  defendants,  and  the 
contrary  theory  -ran  through  the  trial.  This  is  tru« 
because,  as  against  Gray,  plaintiff's  title  would  have 
been  cut  off  by  the  trustee's  sale.  By  conveying  to 
Gray,  defendants  made  it  impossible  for  plaintiff  to  t 
obtain  the  good  title  covenanted  to  him,  and  left  him  y^ 
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no  relief  for  the  purchase  money  he  had  paid  after 
Gray  had  evicted  him,  except  an  action  on  the  cove- 
nants in  defendants'  deed  to  him. 

The  replication  is  said  to  be  a  new  cause  of  action— 
a  departure  from  the  petition,  which  should  have  been 
stricken  out  on  a  motion  filed  to  have  that  done.  The 
defense  set  up  in  the  answer  is  that  plaintiff  lost  his 
right  to  sue  on  the  covenants  as  the  result  of  the 
trustee's  sale.  The  reply  stated  the  agreement  be- 
tween the  parties  to  have  the  sale  take  place  as  a  way 
to  pyerfect  plaintiff's  title,  seeking  no  relief  on  the  agree- 
ment as  another  and  distinct  cause  of  action,  but  in- 
stead, pleading  it  in  confession  and  avoidance  of  the 
defense  set  up  in  the  answer,  that  plaintiff  had  lost  his 
right  to  sue  on  the  covenants  as  the  result  of  the 
trustee's  sale;  a  proper  procedure  unless  the  agree- 
ment was  a  contract  which  was  substituted  for  the 
covenants.  [Auchincloss  v.  Frank,  IT  Mo.  App.  '41; 
Chemical  Co.  v.  Lackawana  Line,  70  Mo.  App.  274.] 
If  the  agreement  stands  in  the  way  of  plaintiff's  main- 
taining an  action  on  the  covenants  in  defendants' 
deed,  it  is  because  if  it  was  made  and  not  kept  by  de- 
fendants, plaintiff  was  confined  for  redress  to  an  action 
on  the  later  agreement  and  could  no  longer  look  to  the 
covenants.  The  agreement  and  the  covenants  appear 
to  be  entirely  consistent,  and  this  being  true,  the  latter 
were  not  superseded,  as  the  contract  between  the  par- 
ties, by  the  former.  [3  Page,  Contracts,  sec.  1340,  p.  508; 
Rhoades  v.  Railway,  49  W.  Va.  494.]  The  plan  was  de- 
vised, not  to  take  the  place  of  the  covenants,  but  to 
make  them  good,  and  by  clearing  up  the  title,  prevent 
any  cause  of  action  from  accruing  on  them. 

Perhaps  an  irregularity  occurred  in  sununoning 
five  talesmen  for  the  jury  panel,  but  if  so,  the  case 
ought  not  to  turn  on  that  ruling,  it  being  clear  no 
prejudice  to  defendants  resulted.  The  very  point  has 
been  ruled.    [State  v.  Sansone,  116  Mo.  1,  9.] 

The  court  erred  in  instructing  the  jury,  if  they 
found  the  issues  for  plaintiff,  to  allow  him  interest  on 
the  payments  he  had  made  on  the  purchase  price  from 
the  date  of  i>ayment.    He  was  entitled  to  interest  only 
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from  the  date  he  was  evicted,  as  he  had  been  meanwhile 
in  possession  and  enjoyment  of  the  property  and  it  does 
not  appear  plaintifT  was  answerable  over  to  any  one  for 
the  rents  and  profits.  [Hutehins  v.  Ronndtree,  77  Mo. 
500.]  The  true  interest  to  be  recovered  by  plaintiff 
may  be  computed  from  the  date  of  eviction,  and  if 
plaintiff  will  remit  the  excess,  the  order  sustaining  the 
motion  for  a  new  trial  should  be  set  aside,  the  verdict 
reinstated,  the  remittitur  entered,  and  judgment  rendered 
for  the  right  amount. 

The  cause  is  remanded  to  the  circuit  court  with 
directions  to  proceed  accordingly ;  the  costs  of  the  appeal 
should  be  taxed  against  the  respondents.    All  concur. 

HAYTI  DEVEILOPMENT   COMPANY,  Appellant,  v. 
W.  W.  CLAYTON  et  al. 

DlTlslon  One,  March  2,  1920. 

1.  QXJIETINa  TITLE:  Under  Old  Section  660:  Effect  of  Judgment. 
Section  650,  Revised  Statutes  1899,  contained  no  authority  for  a 
Judgment  affecting  the  title  of  persons  not  parties  or  privies. 
It  did  not  authorize  a  judgment  transferring  the  title  of  defendants 
to  plaintiff;  all  that  a  decree  In  a  suit  under  It  could  do,  if  properly 
brought,  was  to  debar  and  estop  the  defendants,  whether  unknown 
heirs  or  devisees  of  a  supposed  record  owner,  and  those  in  privity 
and  claiming  under  them  by  subsequent  deed  or  right,  from  set- 
ling  tip,  as  against  the  plaintiff  and  those  plalming  under  her, 
the  title  in  Judgment  in  that  suit.  And  especially  is  that  the  effect 
of  such  judgment,  if  the  petition  did  not  pray  that  defendants* 
title  be  transferred  to  plaintiff.  All  such  a  suit,  under  that  statute, 
could  decide  was  that  the  defendants  had  no  title  and  that  plain- 
tiff had  full  title;  the  judgment  did  not  vest  in  plaintiff  a  record 
title  of  the  ancestor  of  the  unknown  heirs. 

2.  ADVEBSE  POSSESSION:  Conflict  in  Testimony.  Where  plaintiff 
in  the  suit  to  quiet  title  and  ejectment  had  no  record  title,  and  the 
evidence  as  to  whether  it  used  the  property  in  connection  with 
other  property  possessed  by  it  to  create  title  by  adverse  possession 
was  in  dispute,  the  finding  of  the  trial  court  settles  the  question 
on  appeal. 

3.  :  Laches.    The  defense  of  laches  is  only  applied  to  defeat  a 

claim  for  equitable  relief.    Laches  is  not  a  bar  to  a  claim  made 
under  a  legal  title. 

Appeal  from  Pemiscot    Circuit    Court. — Hon.    Sterling 
H.  McCarty,  Judge, 
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Everett  Reeves  and  Gallivan  <&  Finch  for  appellant. 

(1)  AVhere  a  common  source  of  title  is  established  by 
agreement  or  proof,  plaintiff  need  not  go  back  of  such 
common  source  in  making  his  case.  Harrison  Machine 
Works  V.  Bowers,  200  Mo.  235;  Brown  v.  Brown,  45  Mo. 
412;  Fellows  v.  Mse,  49  Mo.  350;  Butcher  v.  Rogers,  60 
Mo.  138;  Miller  v.  Hardin,  64  Mo.  545;  Smith  v.  Lindsey. 
89  Mo.  76;  Finch  v.  Ulbnan,  105  Mo.  263;  Worley  v. 
Hicks,  161  Mo.  384;  Charles  v.  AVliite,  214  Mo.  211 ;  Grat- 
tan  V.  Holliday-Klotz  L.  &  L.  Co.,  189  Mo.  322.  (2)  The 
defense  of  laches  and  estoppel  is  only  applied  to  defeat  a 
claim  for  equitable  relief.  It  is  no  bar  to  a  claim  made 
under  a  legal  title.  Kellogg  v.  Moore,  271  Mo.  189 ;  Dun- 
avant  v.  Cooperage  Co.,  188  Mo.  App.  94;  Haarstick  v. 
Gabriel,  200  Mo.  249;  Terrv  v.  Groves,  258  Mo.  478;  Lum- 
ber Co.  V.  McCable,  220  Mo.  182;  Hayes  v.  SchoU,  -229 
Mo.  124 ;  Chilton  v.  Nichie,  261  Mo.  243.  (3)  Plaintiff  is  not 
estopped  by  the  acts  or  conduct  of  Laura  Gates  after  the 
date  of  the  deed  of  trust  under  which  plaintiff  claims 
title.  McShane  v.  City  of  :\roberly,  79  Mo.  41;  Snyder  v. 
Chicago,  Sante  Fe  &  Cal.  Ry.  Co.,  112  Mo.  527;  Zoll  v. 
Carnahan,  83  Mo.  43;  16  Cyc.  779-80.  (4)  The  defen- 
dants' grantor,  having  entered  into  possession  of  the 
premises  in  question,  under  plaintiff's  grantor,  cannot 
claim  possession  adverse  to  plaintiff,  until  some  noto- 
rious and  unequivocal  act  of  exclusion  occurred  to  give 
notice  of  an  adverse  claim.  1  Cyc.  1062 ;  Lumber  Co.  v. 
Craig,  248  333;  Realty  Co.  v.  Realty  Co.,  245  Mo. 
436;  McCune  v.  Goodwille,  204  Mo.  330.  (5)  Possession  of 
a  part  of  the  cast  half  of  the  southwest  quarter  of  Sec- 
tion 33,  Township  19,  Range  12,  under  color  of  title  to  the 
whole  tract  and  exercising  the  usual  acts  of  ownership 
over  the  same,  was  possession  of  the  whole.  Sec,  1882,  R. 
for  more  than  ten  years  In^  plaintiff,  and  those  under 
whom  it  claims,  vested  the  legal  title  to  the  whole  tract  in 
plaintiff.  Truitt  v.  Bender,  193  S.  W.  838 ;  Nail  v  Conover, 
223  Mo.  477 ;  Plaster  v.  Grabeil,  160  Mo.  669 ;  Crispen  v. 
Hannavan,  50  Mo.  536;  Pharis  v.  Jones,  122  Mo.  125. 
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R.  L.  Ward  for  respondent. 

(1)  Under  Sec.  2535,  R.  S.  1909,  to  quiet  title,  it  is 
the  duty  of  the  trial  court  to  enter  a  judgment  on  behalf 
of  the  party  showing  the  better  title;  and  a  title  where 
one  party  is  in  the  actual,  honest  possession,  especially 
if  that  party  is  the  defendant,  should  be  quieted  as  be- 
tween plaintiff  and  defendant,  in  defendant.  Dowd  v. 
Bond,  199  S.  W.  956.  (2)  Plaintiff  must  make  a  prima- 
facie  case  showing  the  title  in  itself  before  it  can  become 
entitled  to  a  decree  declaring  defendant's  claim  invalid. 
Heagy  v.  MiHer,  187  S.  W.  890;  Senter  v.  Lumber  Co., 
255  Mo.  602;  Orchard  v.  Mining  Co.  184  S.  W.  1138; 
SHlbnan  v.  aardy,  256  Mo.  297;  Wlheeler  v.  Reynolds 
Land  Co.,  193  Mo.  279.  (3)  Plaintiff  not  showing  ten 
years  actual  possession  of  the  80  acre  tract  of  land  which 
this  forty  is  a  part;  its  failing  to  show  the  ^* usual  acts  of 
ownership''  of  this  forty  acres  in  question;  and  failing 
to  show  this  forty  was  used  in  connection  with  the  forty 
acres  in  possession  as  one  farm  or  one  tract,  fails  to 
prove  title  by  limitation.  Sec.  1882,  R.  S.  1909;  Stone 
V.  Perkins,  217  Mo.  586 ;  Morgan  v.  Potts,  124  Mo.  App. 
379;  Nail  V.  Conover,  223  Mo.  495.  (4)  Plaintiff  having 
neither  title  by  possession  nor  paper  title,  is  driven  to 
try  to  connect  title  by  a  decree  determining  title  between 
Laura  Oates  and  the  unknown  heirs  of  Tobias  Bentley. 
But  **a  judgment,  under  Sec.  2535,  R.  S.  1909,  quieting 
title  does  not  have  the  effect  of  transferring  to  plaintiff, 
the  title  which  the  defendant  therein  previously  held." 
Dnnavant  v.  Pemiscot  Land  &  Co.,  188  Mo.  App.  90; 
Powell  V.  Crowe,  204  Mo.  481 ;  Weed  Sewing  Machine  Co. 
V.  Baker,  40  Fed.  56;  33  Cyc.  1384.  (5)  A  party  sought  to 
be  concluded  by  a  former  judgment  must  have  been  a 
party  to  both  suits  or  actions.  Dibert  v.  D'Arcv,  248  Mo. 
617;  Grimes  v.  Miller,  221  Mo.  636;  Woods  v.  Smith,  193 
Mo.  484;  Pierce  v.  Pierce,  139  Mo.  App.  419;  Ives  v.  Kim- 
lin,  140  Mo.  App.  293;  Abington  v.  Townsend,  271  Mo. 
610. 
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BLAIE,  P.  J. — The  petition  contains  two  counts; 
one  under  Section  2535,  Revised  Statutes  1909,  to  quiet 
title,  and  one  in  ejectment.  The  land  involved  is  the  north- 
east quarter  of  the  southwest  quarter  of  Section  33, 
Township  19,  Range  12,  in  Pemiscot  County.  The  answer 
admits  that  respondents  claim  to  own  the  land;  avers 
they  are  and  have  been  in  possession  at  all  times  men- 
tioned in  the  }>etition ;  avers  appellant  has  no  title,  but 
that  respondents  own  the  land  in  fee  simple,  and  prays 
that  the  title  be  ascertained  and  determined.  A  second 
count  sets  up  the  ten-year  Statute  of  Limitation,  and 
a  third  count  pleads  laches  and  estoppel  and  prays  a 
decree  of,  title  in  respondents  and  for  general  reUcf. 
The  court  found  the  issues  for  respondents,  and  ad- 
judged that  appellant  had  no  title  or  interest  in  the 
land,  and  that  respondents  are  the  owners  in  fee 
thereof.  This  appeal  was  taken  from  that  judgpient. 
Other  facts  necessary  to  a  determination  of  the  case 
appear  in  connection  with  the  discussion  of  the  questions 
to  which  they  are  relevant. 

I.  Appellant  attempted  to  show  record  title  in  it- 
self. To  this  end  it  offered  evidence  which  it  contends 
proves  that  Tobias  P.  Bentley  secured  the  record  title 
November  17,  1857,  by  means  of  a  wainranty  deed  to  him 
from  John  S.  AVlieeler  and  wife.  Appellant  claims, 
through  mesne  conveyances,  under  a  trustee's  deed  un- 
der sale  under  a  trust  deed  executed  by  Laura 
sJ^^  So^^  ^^'  Gates,  May  15,  1907.  So  far  as  concerns 
the  question  now  being  discussed,  the  record 
title  of  Laura  M.  Oates,  and,  therefore,  the  record  title 
of  appellant,  depends  upon  a  decree  in  a  suit  to  quiet  title 
which  Laura  M.  Gates  instituted  April  6,  1907,  against 
the  unknown  heirs  and  devisees  of  Tobias  P.  Bentley. 
The  allegations  of  the  petition  in  that  suit  brought  it 
within  Section  650,  Revised  Statutes  1899,  as  it  then 
stood.  That  section  authorized  suits  *4o  ascertain  and 
determine  the  estate,  title  and  interest  of  said  parties,  re- 
spectively, in  such  real  estate,  and  to  define  and  adjudge 
by  its  judgment  or  decree  the  title,  estate  and  interest  of 
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the  parties  severally  in  and  to  such  real  property/'  The 
prayer  of  the  petition  in  that  case  was  that  **the  court 
will  ascertain  and  determine  the  estate,  title  and  interest 
of  this  plaintifT  and  said  unknown  defendants  in  and  to 
said  real  estate,  and  that  the  court  will  define  and  ad- 
judge and  decree  that  plaintiff  is  the  owner  of  said  real 
estate  in  fee  simple,  absolute,  and  that  said  defendants, 
nornone  of  them,  have  no  right,  title,  claim  or  interest  in 
or  to  the  same  or  any  part  thereof,  and  for  such  other,  ^' 
etc  The  order  of  publication,  whereby  service  was  had 
upon  the  unknown  heirs  and  devisees  of  Tobias  P.  Bent- 
ly,  was  peculiar.  It  notified  them  that  the* 'object  and 
general  nature"  of  the  suit  was  '*to  enforce  and  establish 
akwfnl  right,  claim  and  demand  to  and  against  certain 
real  estate,  property  within  the  .iurisdiction  of  said  court, 
to-wit,  an  action  to  try,  ascertain  and  determine  the  re- 
spective parties  plaintiff  and  defendants  herein  and  to  the 
following  described, '*  etc.  Respondents  in  this  case  do 
not  claim  under  the  heirs  and  devisees  of  Bentley,  nor  un- 
der Laura  M.  Gates.  The  judgment  in  Gates  v.  The  Un- 
known Heirs  and  Devisees  of  Tobias  P.  Bentley  did  not 
transfer  the  Bentley  title  to  Laura  M.  Gates.  It  could  not 
do  so.  The  statute  (Sec.  650,  R.  S.  180f>),  authorized  no 
such  relief ;  the  petition  prayed  for  no  such  relief,  and  the 
notice  of  publication  did  not  advise  defendants  that  a  de- 
cree, having  anyi  such  effect  was  being  sought.  That  de- 
cree, if  otherwise  valid,  deban-ed  and  estopped  the  un- 
known heirs  and  devisees  of  Bentley  and  those  in  privity 
and  claiming  under  them  by  subsequent  deed  or  right, 
•  from  setting  up,  as  against  Laura  M.  Gates  and  those 
claiming  under  her,  the  title  in  judgment  in  that  suit.  It 
did  not  and  could  not  affect  the  right  of  one  neither  party 
nor  privy.  There  were  no  special  equities  authorizing 
either  an  order  for  a  conveyance  or  a  decree  revesting* 
title,  or  the  like.  It  was  a  plain  suit  under  the  then  stat- 
ute, not  to  secure  the  Bentley  title,  but  to  secure 
a  decree  that  the  Bentleys  had  no  title  and  that  Laura 
M.  Gates  already  had  full  title.  In  Lockwood  v.  Meade, 
71  Kan.  1.  c.  741,  answering  a  like  contention,  the 
15—281  Mo.     -  • 
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court  said:  '^But  an  ordinary  decree  quieting  title 
against  a  defendant  does  not  add  his  claim  to  that 
already  possessed  by  the  plaintiff.  It  effects  no  af- 
firmative increase  in  the  plaintiff's  right.  It  strength- 
ens his  title  only  in  that  it  cuts  off  a  source  of  attack. 
It  brings  to  him  no  new  and  independent  right  which 
he  may  assert  against,  a  stranger  to  the  suit.  It  ad- 
judges that  the  defendant  has  no  claim  to  the  property— 
not  that  a  claim  which  he  has  must  be  deemed  to  be  trans- 
ferred to  the  plaintiff.  [Weed  Sewing-machine  Co.  v. 
Baker,  40  Fed.  56;  Harrigan  v.  Mo  wry,  84  Gal.  456.]'' 
Other  decisions  are  to  the  same  effect.  [Dunavapt  v. 
Cooperage  Co.,  188  Mo.  App.  1.  c.  90,  citing  32  Cyc.  1384; 
Vandergrif  t  v.  Shortridge,  181  Ala.  1.  c.  278 ;  Elwert  v. 
Reid,  70  Ore.  318.]  Particularly  is  this  true  of  a  suit 
to  quiet  title  under  Section  650,  Revised  Statutes, 
1899,  since  ^Hhere  is  no  authorityi  in  that  section  for  the 
court  to  do  more  than  to  ascertain  and  determine,  defino 
and  adjudge  the  title,  interest  and  estate  of  the  parties 
severally  in  and  to  such  real  estate."  [Powell  v.  Crow, 
204  Mo.  1.  c.  486.]  It  has  been  held  (AVheeler  v.  Ballard, 
91  Kan.  1.  c.  361 )  that  as  between  the  parties  the  differ- 
ence between  a  decree  destroying  a  defendant's  title  for 
plaintiff's  benefit  and  one  transferring  defendant's  title 
to  plaintiff  is  of  no  considerable  importance;  but  the 
court  was  careful  to  point  out,  citing  the  Lockwood- 
Meade  case,  that  it  spoke  only  of  a  case  in  which  ^' other 
parties  are  not  involved."  In  this  case  respondents 
come  within  the  term  ''other  parties"  as  used  in  that  de- 
cision. Therefore,  though  it  be  conceded  Bentley  had 
the  record  title  from  Wlheeler,  appellant  is  not,  on  this 
phase  of  the  case,  aided  thereby,  since  it  has  proved  oon- 
clusively  it  has  not  secured  the  Bentley  title ;  has  shown 
it  has  no  record  title;  and  it  makes  no  other  claim  of 
record  title  as  we  read  the  brief. 

II.  Appellant  claims  title  by  adverse  possession.  It 
offered  in  evidence  certain  deeds  which  it  relied  upon  as 
a  chain  constituting  color  of  title.  The  first  of  these 
is  dated  in  1883.     This  is  a   sheriff's   deed   to  Schult 
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Next,  a  deed  from  Schult  and  wife  to  E.  G^.  Rankin,  dated 
January  1,  1884;  deed  from  Rankin  to  T.  P. 
^^^^  Robinson,  dated  April  8,  1884;  deed  from  T.  P. 
Robinson  to  Schult,  April  17,  1885;  deed  from 
Schult  and  wife  to  William  Tarkington,  dated  November 
3,  1897,  and  a  deed  from  William  Tarkington  to  Laura 
M.  Gates,  dated  October  23, 1905.  Respondents  and  their 
gi-antors  have  been  in  possession  since  the  fall  of  1907. 
This  suit  was  brought  in  1914. 

(a)  As  already  pointed  out,  the  Bentley  decree,  relied 
upon  also  in  this  connection,  does  not  affect  respondents. 
They  were  not  parties,  do  not  claim  under  any  of  the 
parties,  and  their  interest  was  not  in  litigation  or  affected 
in  any  way. 

(b)  The  oral  evidence  was  undeniably  conflicting  upon 
the  question  of  adverse  possession  of  appellant's  grant- 
ors. It  is  indisputable  that  appellant's  grantors  never 
had  actual  adverse  possession  of  the  requisite  character 
of  tlte  land  in  suit  for  any  ten-year  ])eriod.  Whether 
they  used  the  property  in  such  connection  with  other 
property  of  which  they  may  have  had  such  possession 
was  in  dispute.  In  such  circumstances  the  finding  of  the 
trial  court  for  respondents  settles  that  question  against 
appellant. 

III.  It  is  argued  respondents  went  into  possession 
in  1907  under  Laura  M.  Oates.  Appellant's  evidence 
tends  to  show  one  George  was  the  tenant  of  Laura  M. 
Gates  and  sold  out  to  Clayton,  It  is  claimed  Clayton 
thereby  became  the  tenant  of  Oates  and  his  possession 
Pnrchase  was  and  is,  therefore,  not  adverse.  Respond- 
from  Tenant,  ents'  evidence  tended  to  disprove  the  conten- 
tion of  appellant.  The  finding  of  the  court  settled  the 
conflict  against  appellant,  and  binds  us. 

IV.  We  agree  with  the  appellant  that  the  defense 
of  laches  was  not  available  to  respondents  in  this  case 
(Chilton  V.  Nickey,  261  Mo.  1.  c.  243)  and  that  appellant 
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was  not  called  upon  to  go  back  to  the  common  source  of 
Laches,  title.  In  view  of  the  general  finding  of  the  court, 
and  the  absence  of  instructions  asked  or  given,  the  ques- 
tions already  discussed  dispose  of  the  case  and  render 
unimportant  the  matters  just  mentioned.  There  is  :i 
correct  legal  theory,  supported  by  substantial  evidence, 
which  justifies  the  finding  against  appellant's  claim  of 
title.  No  question  concerning  the  admission  or  rejection 
of  evidence  or  other  procedural  errors  are  urged  in  this 
court. 

This  disposes  of  all  the  questions  presented  by  the 
brief.    The  judgment  is  aflSrmed.  All  concur. 


J.  B.  SIMPSON,  Appellant,  v.  HARRY  J.  STEWART 

et  al. 

.  Division  One,  Bffarcb  2,  1920. 

1.  LOST  00BNEB8:  Conflict  Between  Statute  and  Land  Office  Rule. 
If  the  statute  pertaining  to  the  re-estabUshment  of  decayed  corners 
of  surveyed  lands  (Sec.  11322,  R.  S.  1909)  operated  to  change  the 
boundaries  of  United  States  surveys,  so  that  one  who  purchased 
land  according  to  those  surveys  would  be  divested  of  a  portion  of 
it.  and  another  who  did  not  purchase  such  portion  would  be  in- 
vested with  it,  the  statute,  in  so  far  as  it  conflicts  with  the  rule^ 
of  the  General  Land  Office  pertaining  to  the  re-establishment  of 
lost  corners,  would  be  void ;  but  the  statute  can  have  no  application 
where  the  original  boundaries  are  known  or  can  be  ascertained, 
for  before  it  can  be  invoked  it  must  appear  that  the  corner  is  not 
merely  obliterated,  but  is  lost— thsit  is.  that  its  locus  cannot  be 
determined  either  from  the  plat  and  field  notes  of  the  original 
survey,  or  by  any  competent  extrinsic  evidence. 

2.   :  :  Statute  Paramount.    The  rule  of  the  General  Land 

Office  is  controlling  in  every  instance  in  which  it  is  sought  to 
re-establish  a  lost  Internal  section  corner  on  the  public  lands  of 
the  United  States;  but  as  to  lands  within  the  State  whose  titles 
have  passed  to  private  owners  and  the  jurisdiction  of  the  U.  S. 
Government  in  reference  thereto  has  ceased,  the  statute  Is.  in  a 
sense,  a  rule  of  evidence,  and.  In  cases  in  which  It  is  applicable, 
is  obligatory  upon  the  courts. 
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Appeal  from  New  Madrid  Circuit  Court. — Hov.  SietUng 
E.  McCarty,  Judge. 

Affibmed. 

Gmllivan  &  Finch  for  appellant. 

(1)  The  surveying,  and  sectionizing  of  the  public 
lands  was  under  Government  supervision  and  control 
and  any  State  law  which  would  change  the  comer  or 
produce  a  different  result  is  inoperative  and  void. 
Knight  V.  Elliott,  57  Mb.  326;  Fraader  v.  Bryant,  59  Mo. 
124;  Lemraon  v.  Hartsock,  8()  Mo.  18.  (2)  Sec.  11322,  R. 
S.  1909,  will  not  establish  a  lost  comer  at  the  place 
originally  established  and  will  produce  a  different  result 
and  is  therefore  inoperative.  Rule  56,  General  Land 
OflSce;  Cases  supra;  Major  v.  Watson,  73  Mo.  664.  (3) 
Where  there  is  no  substantial  evidence  of  the  location 
of  a  lost  comer  it  is  a  lost  or  destroyed  comer.  (4)  The 
court  having  ignored  both  the  state  statute  and  the  rules 
of  the  General  Land  Office  the  finding  cannot  stand. 

Riley  £  BiUy  for  respondent. 

(1)  Section  11322  is  not  in  conflict  with  the  laws  of 
the  United  States  or  the  rules  of  the  T^nd  Office  on  the 
subject  of  lost  section  comers.  Frazier  v.  Bryant,  50 
Mo.  132;  Clark  v.  MtoAtee,  227  Mo.  185.  (2)  The  proof 
in  this  case  shows  that  the  lost  comer  was  found  and  that 
it  was  at  the  point  on  the  line  running  south  from  the 
northwest  comer  of  Section  27,  which  places  the  comer 
at  the  places  where  the  witnesses  Steel  and  Robbins  say 
it  is. 

RAGLAND,  C. — This  is  an  action  at  law,  to  quiet 
title  and  in  ejectment.  Both  counts  of  the  petition  are 
conventional.  The  land  is  described  as  a  strip  off  of  tlic 
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west  side  of  Section  Thirty-four,  Township  Twenty-four, 
Range  Thirteen,  New  Madrid  County,  Missouri,  in  the 
shape  of  a  triangle  about  eighty  rods  wide  at  the  north 
end  and  running  to  a  point  at  the  south  end  of  said  sec- 
tion. The  answer  is  a  general  denial.  The  controversy 
grows  out  of  a  dispute  as  to  the  location  of  the  boundan^ 
line  between  Sections  Thirty-four,  and  Thirty-three, 
Township  Twenty-four,  Range  Thirteen.  The  plaintiff 
owns  Section  Tliirty-four  and  the  defendant  Section 
Thirty-three.  If  the  bo.undary  is  where  plaintiff  claims 
that  it  is,  the  land  in  controversy  is  in  Section  Thirty- 
four  and  consequently  belongs  to  him;  otherwise,  it  is 
in  Section  Thirty-three  and  belongs  to  defendants.  Thi^ 
uncertainty  existing  as  to  the  location  of  the  line  that 
forms  the  east  boundary  of  the  one  and  the  west  boundary 
of  the  other  of  these  sections,  results  from  the  inabiUty 
of  the  parties  to  find  the  Government  corner  between  the 
north  ends.  No  visible  evidence  remains  of  the  work 
of  the  original  surveyor  in  establishing  it,  nor  has  its 
situs  been  preser\^ed  by  subsequent  surveys  or  otherwise. 
It  cannot  be  located  from  the  field  notes,  nor  by  extrinsic 
evidence.  While  there  was  some  evidence  offered  by 
the  defendants  touching  the  identification  of  a  certain  elm 
tree  as  one  of  the  witness  trees  referred  to  in  the  field 
notes,  it  was  of  such  a  vague  and  inconclusive  character 
as  not  to  amount  to  proof.  So  that  plaintiff  insists,  and 
defendants  in  effect  concede,  that  the  corner  is  not  merely 
obliterated,  but  is  lost  and  must  be  re-established. 

Rule  56  of  the  Rules  of  the  General  Land  Office  of 
the  United  States,  revision  of  June  1,  1909,  relating  to 
the  re-establishment  of  lost  comers,  provides:  **When 
a  number  of  comers  are  missing  on  all  sides  of  the  one 
sought  to  be  re-established,  the  entire  distance  must,  of 
course,  be  remeasured  between  the  nearest  existing  recog- 
nized comers,  both  north  and  south,  and  east  and  west, 
in  accordance  with  the  rule  laid  down,  and  the  new  comer 
re-established  by  proportionate  measurement.''  Section 
11322*,  Revised  Statutes,  1909,  contains,  among  others, 
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this  provision:  *'When  several  adjacent  comers  are 
decayed,  it  shall  be  legal  to  commence  at  any  two  of  the 
nearest  township,  section  or  quarter-section  comers  to 
the  comer  sought,  and  in  transverse  directions  there- 
from, and  run  in  the  direction  thereof,  on  the  general 
course  of  lines  in  the  township  in  which  the  survey  is 
to  be  made,  until  the  lines  intersect,  always,  however, 
taking  into  consideration  the  fallings  of  the  east  and 
west  lines,  which  point  pf  intersection  shall  be  the  legal 
corner. ' '  The  nearest  known  comers  to  the  missing  cor- 
ner in  question  are  the  northeast  comer  of  Section  Thir- 
ty-four and  the  quarter  section  comer  between  sections 
Thirty  and  Thirty-one,  on  the  east  and  west  line,  and 
the  northwest  comer  of  Section  Twenty-seven  and  the 
southwest  comer  of  Section  Thirty-four,  on  the  north  and 
south  line.  At  the  instance  of  i)laintiff,  Murray  and  Wade 
Kochtitzky,  two  practical  surveyors,*  following  the  rule 
prescribed  by  the  General  Land  Office,  located  the  lost 
corner  at  a  point  82.27V^  chains  north  of  the  southwest 
comer  of  Section  Thirty-four  and  78.83  chains  east  of 
the  northeast  corner  of  said  section.  They  both  testified 
that,  had  they  followed  the  statutory  rule  they  would 
have  located  the  comer  about  five  chains  east  of  the 
point  at  which  they  did  place  it.  Otto  Kochtitzky,  a 
civil  engineer  and  surveyor,  testifying  for  plaintiff  some- 
what in  the  character  of  an  expert  as  to  the  proper  method 
of  relocating  lost  corners,  stated  in  effect  that  if  the 
statutory  rule  were  followed  the  missing  comer  would 
be  placed  about  five  chains  east  of  where  Murray  located 
it.  Steele,  the  county  surveyor  of  New  Madrid  County, 
and  Bobbins,  a  practical  surveyor,  at  the  request  of 
defendants,  following  methods  of  their  own,  which  did 
not  conform  to  either  the  statute  or  the  rule  of  the  Land 
OflBce,  l6cated  the  corner  4  chains  and  60  links  east  of 
where  Murray  located  it.  Bobbins  testified  that,  if  the 
method  adopted  by  Murray  was  the  proper  one,  the  comer 
should  be  re-established  at  the  point  the  latter  fixed. 
Steele  tacitly  agreed  to  the  same  thing.  The  triangular 
piece  of  land,    lying  between  the  lines  drawn  from  Mur- 
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ray's  comer  and  Steele's  comer,  respectively,  to  the 
southwest  comer  of  Section  Thirty-four,  is  the  land  in 
dispute.    The  defendants  are  in  possession. 

The  case  was  tried  to  the  court.  The  finding  and 
judgment  were  for  defendants  and  plaintiff  appeals. 

At  the  request  of  the  parties  the  court  gave  a  number 
of  declarations  of  law,  and  it  is  the  giving  of  those  asked 
by  defendants  of  which  appellant  predicates  error.  The 
facts  for  all  practical  purposes  stand  conceded,  viz: 
MJurray  correctly  re-established  the  comer  according  to 
the  Land  OflSce  rule;  Steele's  relocation  is  the  one  that 
would  have  resulted  from  the  application  of  the  statutory 
rule.  The  question  that  is  decisive  of  the  case  and  of 
this  appeal  is,  which  rule  on  these  facts  is  controlling! 
It  would  be  futile,  therefore,  to  take  up  in  detail  for 
consideration  the  correctness  of  the  court's  rulings  in 
respect  to  the  declarations  of  law.  The  record  as  a  whole 
clearly  presents  the  one  controlling  question  of  law  in  the 
case. 

I.  It  is  appellant's  contention  that  the  statute  in 
question,  in  so  far  as  it  conflicts  with  the  rules  of  the 
General  Land  Office  is  void.  If  the  statutes  operated  to 
change  the  boundaries  of  United  States  surveys,  so  that 
one  man  who  purchased  land  according  to  Government 
statute  and  survey  would  be  thereby  divested  of  a  portion 
Lwd  Office  of  it,  and  another  who  did  not  purchase  such 
portion  would  be  invested  with  it,  the  conten- 
tion would  be  sound.  [Knight  v.  Elliott,  57  Mo.  317,  326; 
Lemmon  v.  Hartsook,  80  Mo.  13,  19.]  But  the  statute 
can  have  no  application  where  the  original  boundaries 
are  known  or  can  be  ascertained.  Before  it  can  be  in- 
voked, it  must  appear  that  a  comer  is  not  merely  obliter- 
ated, but  losty  that  is,  that  its  locn^  cannot  be  determined 
either  from  the  plat  and  field  notes  of  the  original  sur- 
vey, or  by  any  competent  extrinsic. evidence.  The  ruJe  of 
the  Land  Office  under  consideration  is  likewise  applicable 
only  in  the  case  of  a  lost  comer.  The  method  it  pre- 
scribes is  not  the  method  employed  by  the  surveyor  in 
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originally  establishing  such  a  corner;  it  is  not  merely 
such  a  retracing  of  his  steps  as  would  indubitably  lead 
to  the  locu^  sought.  There  is  not  the  slightest  ground 
for  asserting  that  the  rule,  any  more  than  the  statute,  will 
determine  the  exact  point  at  which  a  missing  corner  was 
originally  located.  Both  were  adopted  as  a  means  of  re- 
establishing lost  internal  section  comers,  and,  while  the 
original  situs  can  be  ascertained  by  neither,  an  approxi- 
mation thereof  according  to  the  general  course  of  the 
b'nes  of  the  township  can  be  made  by  the  more  or  less  ar- 
bitrary rule  prescribed  by  each,  though  the  results 
reached  by  the  several  applications  of  the  two  rules 
would  not  in  all  cases  be  the  same.  That  the  rule  of 
the  General  Land  OflQce  is  controlKng  in  every  instance 
where  it  is  sought  to  re-establish  a  lost  internal  sec- 
tion comer  on  the  public  lands  of  the  United  States 
is  beyond  question.  *But  as  to  lands  in  this  State, 
the  titles  to  which  have  passed  to  private  owners  and 
the  jurisdiction  of  the  General  Government  in  respecc 
to  the  surveys  thereof  has  ceased,  the  rule  can  be 
regarded  as  advisory  only.  The  statute  on  the  con- 
trary is,  in  a  sense,  a  rule  of  evidence  prescribed  by 
the  Legislature  and,  in  cases  in  which  it  is  applicable, 
it  is  obligatory  upon  the  courts  to  give  it  effect.  It  may 
be  that  the  rule  of  the  Land  Office  is  more  equitable,  in 
that,  it  tends  to  more  ratably  apportion  the  land  among 
the  sections  affected  where  the  original  boundaries  can- 
not be  ascertained,  but,  if  so,  it  is  a  matter  that  addresses 
itself  exclusively  to  the  wisdom  of  the  Legislature. 

n.  While  the  judgment  of  the  trial  court  is  in  ac- 
cord with  the  views  herein  expressed,  it  is  somewhat  am- 
biguous. As  it  in  effect  establishes  the  north  section 
corner  between  Sections  Thirty-three  and  Thirty-four, 
Judm  t  ^^^  finding  therein  recited  should  more  specifi- 
'  cally  conform  to  the  conceded  facts  in  proof,  to 
the  end  that  confusion  and  further  dissention  may,  if  pos- 
sible, be  avoided.  The  judgment  will  according  be  modi- 
fied by  striking  out  the  words  '*  described  therein  is  a  part 
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of  Section  Thirty-three,  Township  Twenty-four  north,  of 
Range  Thirteen  east,  in  New  Madrid  County,  Missouri," 
in  the  first  paragraph  thereof,  where  they  occur  between 
the  words  **land''  and  *'and  that,"  and  inserting  in  lieu 
thereof  the  following:  *'in  controversy  herein  is  not  in 
Section  Thirty-four  as  alleged  in  the  petition,  but  is  a 
strip  off  of  the  east  side  of  Section  Thirty-three,  Town- 
ship Twenty-four,  Range  Thirteen,  in  New  Madrid  Coun- 
ty, Missouri,  in  the  form  of  a  triangle,  being  4  chains  and 
60  links  wide  at  the  north  end  and  running  to  a  point  at 
the  south  end  of  said  section,"  and  by  striking  out  the 
word  ^'therein,"  where  the  same  occurs  in  the  fourth 
paragraph  between  the  words  */land"  and  ''described,'' 
and  inserting  in  lieu  thereof  the  word  ''hereinbefore." 
As  so  modified  the  judgment  is  affirmed.  Brown  and 
Small,  CC,  concur. 

PER  CURIAM : — The  foregoing  opinion  of  Ragland, 
C,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  concur. 


HENRY  C.  KORNEMAN,  Api)ellant,  v.  JOHN  E.  G. 
DAVIS  et  al 

Division  One,  Blarcb  2,  1920. 

1.  CONVETAKOE:  Latent  Ambiguity:  AdmissibiUty  of  Acts  of  Par- 
ties. When  there  is  a  latent  ambiguity  in  the  description  of  land 
as  contained  in  the  deed,  the  circumstances  and  situation  of  the 
parties  and  the  construction  they  have  put  upon  the  deed  by  their 
acts,  are  admissible  In  evidence;  but  when  the  language  of  the 
deed  contains  no  ambiguity,  or  when  such  language,  applied  to 
the  subject-matter  and  circumstances,  leaves  no  substantial  doubt 
as  to  the  property  conveyed,  then  the  acts  of  the  parties  under  the 
deed  are  Inadmissible. 

2.  :  :  Quantity.     An  estimate  of  the  land  conveyed  by 

a  deed  as  "about  thirty  acres"  Is  a  part  of  the  description,  and 
m^7  be  used  to  ascertain  the  pfirtlcular  thing  coBveye4. 
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3.  :  :  Beneficent  Acts  of  Grantor.    Where  a  father  con- 


veyed thirty  acres  of  land  lying  south  of  a  creek,  as  a  gift  to  a 
daughter,  reserving  a  life  estate  to  himself,  the  taking  possession 
by  the  daughter  of  an  adjoining  four-acre  tract  lying  east  of  the 
creek  and  his  acquiescence  therein,  a  gift  of  a  small  amount  of  mon- 
ey arising  from  the  sale  of  logs  therefrom  and  a  failure  of  the 
father  to  object  to  her  taking  timber  therefrom  to  build  an  ice- 
house, are  to  be  regarded  as  other  acts  of  kindness  towards  the 
daughter  without  regard  to  his  or  her  legal  rights,  and  not  as  an 
interpretation  hy  conduct  of  the  description  of  the  land  contained 
in  the  deed,  and  are  not  admissible  to  show  that  the  four-acre 
tract  was  conveyed. 

4.  PRACTICTB:  Finding  of  Facts.  A  statutory  finding  of  facts  should 
embrace  all  the  material  facts  bearing  on  the  Issues  involved,  and 
should  set  them  out  in  detail,  and  not  merely  state  conclusions  and 
inferences  therefrom. 

Appeal  from  Clinton  Circuit   Court. — Hon.   Alonzo   D. 
Burnes,  Judge. 

c 

Reversed  AND  remanded.. 

W,  S.  Herndon,  J.  M.  Johnson  and  Henri  L.  Warren 
for  appellant 

(1)  The  solution  of  this  controversy  turns  upon  the 
construction  of  the  deeds  from  Thomas  P.  Jones  to  his 
daughter  and  the  subsequent  deed  in  partition  from  the 
sheriff  to  plaintiff.  In  construing  the  first  mentioned 
deed,  the  primary  task  is  to  ascertain  the  true  intention 
of  the  grantor,  and  unless  there  be  found  some  ambiguity 
or  uncertainty  with  respect  to  the  description  of  the  land 
conveyed,  resort  cannot  be  had  to  parol  evidence  of  state- 
ments and  acts  of  the  grantor  to  ascertain  such  intention. 
2.  Devlin  on  Real  Estate  (3  Ed.),  p.  2025 ;  Long  v.  Timm&, 
107  Mo.  512;  Weissenfels  v.  Cobel,  208  Mo.  515;  9  C.  J. 
158;  17  Cyc.  618;  Long  v.  Wagoner,  47  Mo.  178;  Heady 
V.  Holhnan,  251  Mo.  633;  Wame  v.  Sorge,  258  Mo.  165; 
18  C.  J.  262;  Elsea  v.  Smith,  273  Mo.  396;  Eckle  v.  Ry^ 
land,  256  Mo.  440;  Howell  v.  Sherwood,  242  Mo.  536; 
O'Brien  v.  Ash,  169  Mo.  283.  (2)  WJhere  the  description 
of  the  land  in  the  deed  when  considered  in  the  light  of 
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the  physical  conditions  of  the  snbject-matter  as  referred 
to  therein  is  open  to  two  constructions— one  dear,  defi- 
nite and  certain,  and  the  other  ambigaons,  indefinite  and 
uncertain — ^the  clear  and  delftnite  meaning  will  be  taken 
as  expressive  of  the  real  intention  of  the  grantor.  9  C.  J. 
152,  208  and  note  77;  Hubbard  v.  Whitehead,  221  Mo. 
672;  1  Greenleaf  on  Evidence  (16  Ed.),  sea  605  L;  18 
C.  J.  217.  (3)  Shoal  Creek  is  a  natural  monument.  It 
completely  traversed  the  sixty-acre  tract  of  the  grantor. 
(4)  Anotiier  rule  of  construction  of  a  deed  is  a  call  for 
quantity.  When  others  calls  in  a  deed  will  not  aid  the 
court,  then  a  call  for  quantity  will  be  used  to  ascertain 
the  true  intention  of  the  grantor  before  parol  evidence 
of  his  intention  can  be  resorted  to.  Dttvis  v.  Hess,  103 
Mo.  31 ;  9  C.  J.  171,  sec.  30;  9  C.  J.  163,  sec.  44  at  p.  176, 
p.  228;  Behert  v.  Myers,  240  Mo.  58;  Cole  v.  Mueller, 
187  Mo.  638.  (5)  Considering  the  relationship  of  father 
and  daughter,  which  existed  betwefen  the  grantor  and 
grantee,  the  fact,  if  it  be  a  fact,  that  the  father  allowed 
the  daughter  to  take  timber  from  the  disputed  tract  for 
certain  specific  purposes  would  not  constitute  evidence 
of  ownership  or  daim  of  ownership  to  *the  disputed 
tract  or  of  an  intention  to  include  it  in  the  grant  to  his 
daughter.  18  C.  J.  261 :  Miller  v.  Miller,  91  Kan.  1;  Davis 
V.  Hardin,  1  Ky.  L.  165;  Hubbard  v.  Hubbard,  140  Mo. 
305. 

Wm.  Henry  and  Frost  S  Frost  for  respondent. 

(1)  If  there  is  any  doubt  ag  to  the  meaning  or  appli- 
ration  of  the  term  *' south  of  Shoal  creek*'  as  emplpyed 
in  the  deeds,  the  meaning  and  application  given  by  the 
parties  who  used  them  should  prevail.  Fetley  v.  McBl- 
nnirry,  201  Mo.  393:  St.  Louis  Gasli^rht  Co.  v.  City  of  St. 
Louis,  46  Mo.  121 ;  Rose  v.  Corborating  Co.,  60  Mo.  App. 
32;  Richardson  v.  C.  &  A.  Rv.  Co.,  62  Mo.  App.  5;  Bem- 
cro  V.  Real  Estate  Co.,  134  Mo.  App.  299.  Dobbins  v.  Ed- 
monds, 18  Mo.  App.  315;  Morey  v.  Feltz,  187  Mo.  App. 
663;    Laclede  Const.  Co.  v.  Moss  Tie  Co.,  185  Mo.  67; 
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Pub.  Co.  V.  McNichols,  170  Mo.  735.  (2)  Where  aU  the 
parities  have  acted  on  a  particular  meaning  of  an  agree- 
ment or  contract  there  is  no  better  mode  of  ascertaining 
the  true  meaning  than  by  their  acts.  Union  Depot  Co.  v. 
Ry.  Co.,  131  Mo.  305.  (3)  The  suit  for  the  partition  of 
the  lands  of  Thomas  P.  Jones  and  the  proceedings  and 
sale  therein,  did  not  have  the  effect  to  convey  any  title 
other  than  that  which  remaiaed  in  his  heirs  after  his 
death.  Powell  v.  Powell,  267  Mo.  125;  Jelley  v.  Lamar, 
242  Mo.  50;  Whitsett  v.  Whitsett,  159  Mo.  25;  Propes  v. 
Propes,  171  Mo.  416. 

SMALL,  C— Appeal  from  the  Clinton  County  Cir- 
cuit Court.  Suit  in  ejectment  for  four  and  a  fraction 
acres  of  land.  Judgment  for  defendants.  Plaintiff  ap- 
peals. Plaintiff  claims  title  by  sheriff  ^s  deed  under  de- 
cree in  partition  of  certain  lands  in  said  county  belong- 
ing to  the  widow  and  heirs  of  Thomas  Jones,  deceased. 
He  died  on  the  9th  of  December,  1915,  intestate,  leaving 
surviving  him,  his  widow,  Nancy  T.  Jones,  his  four  sons, 
William  M.,  James  L.,  Charles  G.  and  Harrison  Jones, 
and  two  daughters,  Susan  B.  Kennedy  and  Zelleta  Hef- 
lin.  On  March  12,  1914,  in  consideration  of  one  dollar - 
and  love  and  effection,  said  Thomas  Jones  executed  a 
warranty  deed  conveying  to  his  daughter  Susan  B.  Ken- 
nedy land  in  said  deed  described,  as  follows : 

**The  following  described  lots,  tracts  or  parcels  of 
land,  lying,  being  and  situate  in  the  County  of  Clinton 
and  State  of  Missouri,  to-wit:  That  part  of  the  east  half 
of  the  south  east  quarter  of  Section  Eleven,  Township 
Fifty-six,  of  Range  Thirty,  lying  south  of  Shoal  Creek, 
containing  about  thirty  acres. 

^^ Recital,  The  grantors  herein  reserving  unto  them- 
selves or  the  successors  thereof  a  life  estate  in  the  lands 
hereby  granted,  and  it  is  further  provided  that  this  con- 
veyance is  made  on  the  express  condition  that  if  the 
grantee  herein  attempts  to  alien,  sell  or  convey  the  lands 
granted  or  place  any  lien  thereon  during  the  life  of  the 
grantors  herein,  or  either  of  them,  without  their  written 
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eoi]S6iii  duly  a(*kiiowledged  before  a  notary  public  the 
lands  herein  shall  revert  to  and  the  title  shall  uncon- 
ditionally vest  in  the  grantors,  their  heirs  and  assigns." 

At  the  time  this  deed  was  executed,  said  Thomas 
Jones  owned  the  south  three-fourths  of  the  said  east  half 
of  the  southeast  quarter  of  said  Section  Eleven.  The 
judgment  in  partition  was  rendered  at  the  April  Term, 
1917,  of  the  said  court.  Thei  property  was  sold  at  sheriff's 
sale  in  partition  September  24,  1917.  The  tract  pur- 
chased by  plaintiff  in  his  sheriff's  deed  is  described  as 
follows : 

■\\n  that  ])art  of  the  south  three-fourths  of  the  east 
half  of  (he  southeast  quarter  of  Section  Eleven,  in  Town- 
Bhip  Fifty-six  of  Range  Thirty  lying,  north  of  Shoal 
Tn^ok,  and  containing  thirty  acres  more  or  less." 

The  sheriff's  deed  was  dated  and  duly  acknowledged 
in  open  court  on  October  2,  1917.  Upon  receiving  his 
deed,  the  plaintiff  proceeded  to  erect  a  fence  on  the  south 
and  east  sides  of  the  land,  inclosing  the  tract  in  oontrov- 
ersy,  whoa  defendant  Davis  appeared  and  tore  the  fence 
dowiL  ITe  was  accompanied  by  the  ''silent  sentinel  of 
the  'fire-side" — the  family  shotgun — and  suggested  the 
|>roi>rirty  of  ''blowing  a  hole"  through  one  of  plain- 
tiff'?«  Ijoys,  so  the  boy  testifies,  "big  enough  to  crawl 
through." 

A  i>Iat  of  said  south  three-fourths  of  said  half -quar- 
ter si^elion,  made  by  a  surveyor,  witness  for  plaintiff, 
was  introduced  in  evidence,  of  which  the  following  is  a 
copy  so  far  as  it  shows  the  location  and  course  of  Shoal 
Creek  in  and  through  the  said  tract: 
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The  land  in  controversy  is  the  shaded  part  in  the 
bend  of  Shoal  Creek  in  the  north  half  of  the  tract.  The 
plaintiff  claims  that  he  obtained  title  to  it  by  virtue  of  his 
sheriff's  deed  under  the  sale  in  partition,  and  the  defend- 
ants claim  title  to  it  by  virtue  of  a  deed  from  Susan  B. 
Kennedy  and  husband,  dated  October  23,  1917. 

Plaintiff's  surveyors  further  testified  that  the  part 
of  the  tract  shown  on  the  plat  south  of  the  creek,  where 
it  runs  irregularly  through  the  tract  from  west  to  east, 
contained  29  acres  and  97  rods  and  the  part  north  of  said 
creek,  including  the  part  in  controversy,  contained  27 
acres  and  108  rods.  That  the  tract  in  controversy  con- 
tained 4  acres  and  133  rods. 
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There  was  evidence  pro  and  con  to  the  effect  that  be- 
fore the  sale  in  partition  took  place  an  announcement 
was  made  to  all  bidders  that  Mrs.  Kennedy  owned  the 
tract  in  controversy,  bnt  the  sheriff,  never-the-less,  off- 
ered and  sold  the  land  to  plaintiff,  as  described  in  his 
sheriff's  d6ed. 

The  partition  proceedings  to  which  all  the  Jones 
heirs,  including  Mrs.  Kennedy,  were  parties,  included 
several  different  tracts,  and  the  judgment  therein,  after 
reciting  them  all,  stated  they  contained  ^'264  acres  more 
or  less."  Giving  the  other  tracts  the  acreage  they  were 
entitled  to,  as  regular  Government  subdivisions,  the 
plaintiff's  tract  must  in  said  judgment  have  been  esti- 
mated as  containing  ** 30  acres  more  or  less,''  as  stated  in 
the  deed  of  the  sheriff  to  the  plaintiff. 

There  was  evidence  that  Harrison  Jones,  one  of  the 
sons,  was  in  possession  of  the  whole  60-acre  tract  under 
some  sort  of  a  verbal  arrangement  with  his  father,  when 
the  deed  to  Mrs.  Kennedy  was  made,  and  that  he  refused 
to  give  up  possession  until  sometime  in  December  1914, 
when  his  father  paid  him  $100  —  he  says,  to  pay  for 
some  clearing  he  had  done,  and  other  witnesses  say,  to 
surrender  possession  to  his  sister,  Mrs.  Kennedy.  There 
is  evidence  that  Mrs.  Kennedy  then  made  a  verbal  lease 
to  her  brother  Charles  of  all  of  her  property,  intending 
to  include  the  property  in  question  therein,  and  that  he 
afterwards  made  a  verbal  lease  thereof  to  the  defendant 
Davis.  There  also  arose  a  controversy  as  to  payment  for 
some  walnut  logs,  and  there  is  testimony  that  the  father 
paid  Mrs.  Kennedy  $33.i3l3  for  logs  cut  from  the  prop- 
erty in  question.  Charles  Jones  and  others  testify  to 
this.  But,  according  to  Harrison  Jones,  this  money  was 
paid  her  for  logs  cut  on  her  land  further  south,  about 
which  there  is  no  dispute.  After  December,  1914,  and 
during  the  father's  life,  some  timber  was  cut  from  the 
land  in  question  to  make  lumber  for  an  ice  house,  which 
Mrs.  Kennedy  built  on  another  tract  of  ground.  Also 
other  timber  cut  off  by  her.  There  was  no  fence  around 
the  ground  conveyed  to  Mrs.  Kennedy  to  separate  it 
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from  the  reminder  of  the  tract.  Charles  Jones  had 
charge  of  the  rest  of  the  tract  for  his  father,  and  there 
was  evidence  introduced  by<  defendants,  that  wood  was 
cut  from  the  land  west  of  the  tract  in  question,  admitted- 
ly owned  by  the  father  and  stored  and  piled  on  the  land 
in  controversy  after  the  deed  to  Mrs.  Kennedy.  That 
the  controversy  between  the  Jones  brothers  at  sometime 
during  this  i)eriod  was  also  somewhat  calorific  is  shown 
by  the  suggestion  of  one  of  the  witnesses  that  on  one 
occasion  said  '* silent  sentinel,'*  though  not  actually  pre- 
sent, was  referred  to  with  approval  by  said  Harrison 
Jones. 

At  the  close  of  the  testimony,  the  court  made  the 
following  finding  of  facts : 

**The  court  makes  the  following  finding  of  facts  as 
requested  by  the  attorney  for  the  plaintiff  at  the  begin- 
ing  of  the  trial.  After  hearing  all  evidence,  the  court 
finds  from  the  weight  of  the  evidence,  that  Thomas  P. 
Jones  and  wife  conveyed  the  land  in  question  to  their 
daughter  Mrs.  Kennedy,  and  after  the  sale  to  Mrs.  Ken- 
nedy that  Mrs.  Kennedy  exercised  acts  of  ownership 
over  the  land^  and  by  her  acts  the  said  Thomas  P.  Jones 
knew  that  she  was  claiming  it  as  her  own  and  acquiesced 
therein. 

**  And  the  court  further  finds  that  said  Mrs.  Kennedy 
sold  said  land  to  Mr.  Davis,  who  used  it  and  had  posses- 
sion and  control  of  it  as  his  own  up  to  the  time  that  his 
possession  was  interfered  with  by  the  plaintiff  in  this 
case,  and  that  the  defendant  still  has  the  open  and  act- 
ual possession  of  said  land  and  did  have  at  the  commence- 
ment of  this  suit,  and  that  the  defendants  have  the  legal 
title  to  said  land  and  are  entitled  to  the  possession  there- 
of.'' 

To  which  finding  of  facts  the  plaintiff  excepted. 

The  court  refused  the  following  declarations  of  law 
asked  by  the  plaintiff: 

"6.  The  court,  sitting  as  a  jury,  declares  the  law  to 
he  that  if  the  court  'filids  from  the  evidence  that  Shoal 
Creek  entered  the  west  side  of  the  east  half  of  the  south- 
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east  quarter  of  Section  11,  Township  56,  Range  30,  in 
Clinton  County,  Missouri,  and  flowed  across  said  half- 
quarter  section,  emerging  therefrom  on  the  east  side 
thereof,  passing  beyond  the  east  line  thereof,  then  the 
deed  from  Thomas  P.  Jones  to  Susan  B.  Kennedy,  offered 
in  evidence,  only  conveyed  that  part  of  said  half -quarter 
section  lying  south  of  the  point  where  said  Shoal  Creek 
entered  on  the  west  line  and  the  point  where  'said  creek 
passed  through  and  beyond  the  east  line  of  said  half- 
quarter  section,  notwithstanding  the  fact  said  creek, 
after  passing  beyond  the  east  line  of  said  half -quarter 
section,  again  entered  the  same  and  flowed  around  the 
tract  in  controversy  before  again  passing  beyond  the  east 
line  of  said  half -quarter  section. 

**7.  The  court,  sitting  as  a  jury,  declares  the  law  to 
be  that  all  statements  or  acts  of  Thomas  P.  Jones,  de- 
ceased, and  all  acts  of  the  defendant 's  grantor,  with  ref- 
erence to  the  land,  in  controversy,  as  testified  to  by  the 
witnesses  for  the  defendant,  are  not  competent  evidence 
in  this  case  and  are  not  to  be  considered  in  making  and 
finding  on  the  issues  in  the  case/' 

Plaintiff  duly  excepted  to  the  court's  refusal  to  give 
said  declarations. 

Failing  to  obtain  a  new  trial,  the  plaintiff  appealed  to 
this  court. 

I.  It  is  true  that  when  there  is  a  latent  ambiguity 
in  a  description  of  land,  the  circumstances  and  situa- 
tion of  the  parties,  and  the  construction  they 
Patties  have  put  upon  the  deed  by  their  acts,  are  ad- 
missible in  evidence.  [Tetley  v.  McElmurry, 
201  Mo.  382;  Gas  Co.  v.  St.  Louis,  46  Mo.  121 ;  Union 
Depot  Co.  V.  Railroad,  131  Mo.  291.] 

But  it  is  also  true  that  when  the  language  of  the  deed 
contains  no  ambiguity,  or  when  such  language  applied 
to  the  subject-matter  and  circumstances  leaves  no  sub- 
stantia] doubt  as  to  the  property  conveyed  by  the  deed, 
then  the  acts  of  the  parties  under  the  deed  are  inadmis- 
sible.   [Gas  Co.  V.  St.  Louis,  46  Mb.  121;  Weissenfels  v. 
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Cable,  208  Mo.  515;  Beheret  v.  Myers,  240  Mo.  1.  c.  75.] 
In  Gas  Co.  v.  St.  Louis,  46  Mo.  1.  c.  131-2;  the  court 
said:  *'The  intention  of  the  parties  must  be  first  sought 
in  the  instrument  in  all  its  parts,  in  its  scope  and  purpose, 
and  in  the  circumstances  in  which  the  parties  were  placed ; 
and  before  deciding  whether  we  may  consider  the  practi- 
cal interpretation  of  the  parties,  we  must  see  whether  the 
intention  is  clear  and  unmistakable."  (The  italics  are 
ours.) 

In  Beheret  v.  Myers,  240  Mo.  1.  c.  75,  quoting  from  Chief 
Justice  Kent,  this  court  said:  *^  *It  is  a  sound  rule  of 
evidence  that  you  cannot  alter,  or  substantially  vary  the 
effect  of  a  written  contract  by  parol  proof.  This  excellent 
rule  is  intended  to  guard  against  fraud  and  perjuries: 
and  it  cannot  be  too  steadily  supported  by  courts  of  jus- 
tice. ...  If  the  words  of  a  contract  be  intelligible, 
says  Lord  Chancellor  Thurlow  (Shelburne  v.  Inchiquin, 
1  Bro.  C.  C.  ^1),  there  is  no  instance  where  parol 
testimony  has  been  admitted  to  give  them  a  different  • 
sense.'  '' 

It  is  also  ruled  that  in  construing  a  deed  all  the 
words  of  the  deed  within  its  four  comers  must  be  con- 
sidered together  and  given  effect  and  that  words  stating 
the  estimated  quantity  or  area  are  part  of  the  description 
of  the  land  and  must  be  so  considered  in  fixing  the  identity 
of  the  tract  conveyed.  In  Davis  v.  Hess,  103  Mo.  1.  c. 
36,  Black,  J.,  said:  **The  rule  of  law  is  well  settled  that 
the  call  for  quantity  may  be  resorted  to  for  the  purpose 
of  making  that  certain  which  otherwise  would  be  un- 
certain. .  .  .  In  deeds  as  well  as  in  wills  and  contracts, 
we  are  to  determine  the  intention  of  the  parties  thereto, 
and  this  is  done  by  taking  the  instrument  as  a  whole." 
To  the  same  effect  is  Cole  v.  Mueller,  187  Mo.  1.  c.  647, 
where  Fox,  J.,  said  that  the  estimate  of  the  area  as  a 
certain  number  of  acres  '^more  or  less"  is  **part  of  the 
description."  Brown,  C,  in  Whitwell  v.  Spiker,  238  Mo. 
1.  c.  641,  refers  to  and  follows  the  rule  in  Cole  v.  Mueller, 
supra,  as  *  ^  a  means  ...  of  ascertaining  the  particular 
thing"  to  which  the  description  in  the  deed  applies. 
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In  this  case,  the  deed  to  Mrs.  Kennedy  conveys  all 
of  the  tract  therein  mentioned,  *' lying  south  of  Shoal 
Creek,  and  containing  about  thirty  acres. ' '  The  testimony 
of  the  surveyors  for  plaintiff  waa  that  the  area  of  the 
land  south  of  Shoal  Creek,  running  irregularly  from 
West  to  east  through  the  tract,  was  29  and  a  fraction 
acres,  which  thus  fully  identifies  that  part  of  said  tract 
as  the  land  conveyed  and  intended  to  be  conveyed  by  the 
Kennedy  deed.  The  four-acre  tract  in  question  cannot 
by  any  fair  use  of  the  English  language  be  «aid  to  lie 
south  of  Shoal  Creek  at  all,  any  more  than  it  lies  north 
of  that  part  of  Shoal  Creek  constituting  its  southwesterly 
boundary.  It  could  only  be  described  as  a  tract  by  itself 
lying  east  of  Shoal  Creek.  To  include  it  in  the  deed  of 
Mrs.  Kennedy  would  make  her  deed  contain  two  discon- 
nected tracts  substantially  exceeding  the  estimated  area 
in  her  deed.  So,  too,  a  strong  circumstance  is  that  Shoal 
Creek  running  irregularly  through  said  tract,  as  it  does, 
from  west  to  east,  is  a  natural  dividing  and  boundary 
line  between  the  two  nearly-equal  parts  of  the  tract,  and 
leaves  each  one  contiguous  body  of  land.  The  partition 
proceedings,  too,  indicated  that  the  portion  north  of  the 
creek  still  belonging  to  the  estate  contains  30  acres  more 
or  less,  which  would  exclude  the  tract  in  controversy 
from  Mts.  Kennedy's  deed.  The  language  of  Mrs.  Ken- 
nedy's deed  when  applied  to  the  subject-matter  and  potent 
surrounding  circumstances  is  perfectly  clear  and  with- 
out ambiguity.  Therefore,  parol  evidence  of  the  inter- 
pretation of  the  parties  by  their  conduct  or  otherwise 
was  inadmissible.  Besides,  the  parol  evidence  admitted 
in  this  case  does  not  necessarily  show  that  either  the 
grantor,  Thomas  Jones,  or  the  grantee,  Mrs.  Kennedy, 
by  their  conduct,  thought  that  the  tract  in  question 
was  conveyed  to  Mrs.  Kennedy  by  the  deed  from  her 
father.  That  deed  expressly  reserved  a  life-estate  in  the 
grantor,  Thomas  Jones,  so  that  his  act  in  permitting  his 
daughter  to  lease  it  to  his  son  and  permitting  him  to  sub- 
lease it  to  Davis  was  giving  her  something  which  the  deed 
clearly  entitled  the  father  to  retain,  and  was  a  parol 
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gift  outside  of  the  deed  and  without  reference  to  his  legal 
rights  thereunder.  The  father  being  entitled  to  the  pos- 
session by  the  express  terms  of  the  deed,  the  taking  pos- 
session by  the  daughter,  and  the  father's  acquiescence 
therein,  must  be  regarded  as  another  act  of  kindness  to- 
wards his  daughter,  and  not  as  an  interpretation  of  his  or 
her  legal  rights  under  the  deed.  This  being  so,  the  gift 
of  the  $33.33  from  the  sale  of  the  logs,  and  the  failure  to 
object  to  his  daughter  taking  timber  to  build  an  ice-house 
or  for  other  purposes  from  the  land  in  question,  might 
also  be  referable  to  the  natural  disposition  of  the  father 
to  make  gifts  to  his  daughter  without  regard  to  his  or 
her  legal  rights  under  the  deed.  These  isolated  and  incon- 
clusive acts  of  the  father,  of  but  short  duration  (he  died 
in  December,  1915),  are  not  of  such  duration  and  unequi- 
vocal character  as  to  be  regarded  in  the  construction  of 
the  deed. 

In  the  Gas  Case,  supra,  46  Mo.  1.  c.^128,  this  court 
said:  **Jt  is  true  that  evidence  of  such  understanding 
should  not  be  entertained  when  the  language  is  clear  and 
will  admit  of  but  one  interpretation,  because  m  that  case, 
unless  there  is  fraud  or  mistake  the  language  used  is  the 
best  possible  evidence  of  the  intention.  Nor  should  any 
regard  be  paid  to  loose  declarations  or  equivocal  or  iso- 
lated acts,  but  the  continuous  conduct  of  the  parties  for 
a  series  of  years  concerning  the  subject-matter  of  the 
contract,  and  in  fulfilbnent  of  its  conditions — every  act 
pointing  in  the  same  direction — ^may  make  their  under- 
standing as  clear  as  the  greatest  precision  of  language.'' 
(The  italics  are  ours). 

The  acts  of  the  parties  admitted  in  this  case  did  not 
measure  up  to  the  standard  thus  required  by  the  law  to 
make  them  admissible.  The  court  below,  therefore,  erred 
in  refusing  to  give  plaintiff's  declaration  numbered  7,  de- 
claring them  inadmissible. 

II.  Mrs.  Kennedy's  deed  from  her  father  not  cover- 
ing the  tract  in  question,  there  is  no  doubt  that  it  passed 
to  the  plaintiff  by  virtue  of  his  purchase  and  deed  from 
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the  sheriff  in  partition.  The  description  in  his  deed  is  all 
of  said  tract  ^*  lying  north  of  Shoal  Creek  containing 
thirty  acres  more  or  less."  The  surveyors  of 
plaintiff  testified  that  the  area  north  of  Shoal 
Creek  (running  through  the  tract  from  west  to  east)  was 
27  and  a  fraction  acres,  including  the  tract  in  controversy, 
and  excluding  it,  22  and  a  fraction  acres.  It  was  all  north 
of  the  line  of  the  creek  above  indicated.  Ai>plying  the 
same  rules  of  construction  heretofore  applied  to  Mrs. 
Kennedy's  deed,  the  deed  of  the  sheriff  to  the  plaintiff 
embraced  and  conveyed  the  land  in  question. 

III.  What  we  have  said  respecting  the  construction 
of  these  two  deeds  has  been  on  the  assumption  that  the 
areas  and  location  of  Shoal  Creek,  testified  to  by  the  sur- 
veyors for  plaintiff,  were  substantially  correct, 
Jf^Fj^.  ^^^  respondent 's,  while  not  demdng  seriously,  do 
not  adijiit  such  correctness.  The  lower  court  in 
its  finding  of  facts  omitted  the  facts  relating  to  the  areas 
of  the  different  tracts  and  location  and  course  of  Shoal 
Creek  in  and  through  the  property.  In  this  respect  it  com- 
mitted error.  A  statutory  finding  of  facts,  as  this  pur- 
ports to  be,  should  embrace  all  the  material  facts  bearing 
on  the  issues  involved,  and  should  set  thom  out  in  detail, 
and  not  merely  state  conclusions  or  inferences  there- 
from. Had  the  facts  above  indicated  been  found  by  the 
court,  or  admitted  by  the  respondents,  to  be  substantially 
as  testified  to  by  the  surveyors,  who  testified  for  the 
plaintiff,  our  duty  would  be  to  reverse  the  case  outright, 
and  direct  a  judgment  for  the  plaintiff.  But,  as  the  record 
stands,  the  judgment  of  the  lower  court  must  be  reversed, 
and  the  cause  remanded  for  another  trial  to  be  proceed- 
ed with  according  to  the  views  herein  expressed.  It  is  ac- 
cordingly so  ordered. 

Broivn  and  Ragland,  CO.,  concur. 

PER  CURIAM:— The  foregoing  opinion  by  Small, 
C,  is  adopted  as  the  opinion  of  the  court.  AU  of  the 
Judges  concur. 
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MALINDA  E.  DAMERON,  Appellant,  v.  B.  Mu  HARRIS, 
Administrator  of  Estate  of  J.  H.  PATTON. 

Division  One,  l£arcli  2,  1920. 

1.  ACCOUNT  BEKDEBED:  Implied  Acquiescence  and  Promise.  An 
account  rendered,  showing  a  balance  claimed  by  the  creditor,  un. 
less  objected  to  by  the  debtor  within  a  reasonable  time,  is  evi 
dence  that  the  debtor  assented  to  it  as  correct  and  of  an  implied 
promise  to  pay  the  balance  shown  by  it;  and  the  rule  applies 
to  principal  and  agent,  and  to  other  persons  who  have  business 
relations  with  each  other,  as  well  as  to  merchant  and  customer, 
or  dealings  between  merchants. 

2.  :  :  Beasonable  Time.     What  constitutes  a  reasonable 

time  in  which  to  object  to  an  account  rendered  depends  on  the 
circumstances  of  the  particular  case.  One  circumstance  is  the 
local  situation  of  the  parties.  Acquiescence  for  a  whole  year,  with- 
out objection  by  the  female  owner  of  a  large  farm,  in  the  itemized 
accounts  rendered  by  her  agent,  accompanied  by  a  letter  explain- 
ing her  overdraft  and  the  amount  credited  on  her  note  for  money 
advanced  by  him,  and  calling  attention  to  the  balance,  together 
with  other  letters  written  in  the  subsequent  months  to  each  other 
in  which  reference  is  made  to  the  state  of  the  account,  amounts  to 
an  account  stated,  and  in  the  absence  of  fraud,  mistake  or  accident 
forecloses  a  readjustment. 

3.  :  :  Beadjostment:  Continuous  Account:  Fraud  or  Blls- 

take.  Acquiesence  In  an  account  stated  does  not  preclude  one  of 
the  parties  from  showing  that  certain  items  were  not  embraced  in 
it.  if  a  proper  suit  is  brought  to  amend  the  adjustment  for  fraud, 
mistake  or  accident;  but  such  a  suit  must  proceed  upon  the 
theory  that  the  account  had  been  adjusted  and  items  omitted 
which  should  have  been  included;  if  the  demand  is  based  on  the 
theory  that  the  account  was  a  continuous  one  for  twenty  years, 
with  no  adjustment  of  it  at  any  time,  the  only  question  of  in- 
quiry is  whether  there  had  been  periodical  settlements  within 
those  years,  with  such  acquiescence  therein  for  a  reasonable  time 
under  the  circumstance?  as  render  them  accounts  stated,  and  if 
the  facts  establish  those  things  the  settlements  cannot  be  reopenel. 

4.  :    Continuous   Account:    Periodical   Settlement:    Limitations. 

The  character  of  an  account  as  a  continuous  or  running  one  ceases 
at  each  periodical  settlement  thereof,  and  the  Statute  of  Limitationr, 
commences  to  run  from  the  date  of  the  settlement  against  the 
implied  promise  to  pay  the  balance  showij  thereby  to  be  due. 
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5.  :  Account  Book:  Entries  by  Amanuensis.    Entries  made  by 

the  agent  or  under  his  direction,  systematically,  in  the  usual  co\^TS^i 
of  business  and  as  minutes  of  the  business,  at  the  time  the  trans- 
actions occurred  or  as  nearly  so  as  the  circumstances  of  the  busi- 
ness will  reasonably  admit,  whether  made  with  his  own  hand  or 
by  other  persons  who  wrote  in  his  presence  and  pursuant  to  his 
orders,  are  regular  and  original  entries"  and  the  book  in  which 
they  were  made  is  competent  evidence,  in  his  favor  and  against 
him. 

6.  :  :  Contemporaneous.    Regular  entries  in  an  account 

book  made  in  the  course  of  business  to  be  competent  as  evidence 
and  an  exception  to  the  rule  against  hearsay  must  be  made  at  the 
time  of  the  transaction  noted,  or  soon  enough  after  the  event  to 
be  in  the  nature  of  res  gestae  and  to  render  it  unlikely  that  they 
were  the  result  of  a  design  to  defraud,  concocted  by  the  entrant 
after  the  occurrence.  But  if  they  were  made  immediately  following 
the  transaction  if  it  occurred  in  the  office  where  the  account  book 
was  kept,  or  promptly  after  the  agent's  return  thereto  from  the 
place  where  the  business  was  transacted,  they  are  substantially 
contemporaneous,  and  competent. 

7.  :  Agent* 8  Compensation:  In  Excess  of  Agreement:  Acqui- 
escence. Unless  the  owner  assented  to  a  charge  of  one  hundred  dol- 
lars annually  instead  of  fifty  dollars  for  the  services  of  her  bailiif 
in  managing  her  large  farm  and  protecting  her  financial  affairs,  be 
was  bound  by  his  contract,  regardless  of  the  importance  and  oner- 
ousness of  his  duties.  But  where  the  increase  was  indicated  in 
the  itemized  accounts  rendered,  the  value  of  the  services  far  ex- 
ceeded the  compensation,  and  the  evidence  clearly  establishes  that 
she  acquiesced  in  the  increased  charge,  he  is  not  chargeable  with 
such  increase. 

Appeal  from  Pike  Circuit  Court. — Hon.  Edgar  B.  Wool- 
folk,  Judge. 

Affirmed   (upon  condition), 

Uostetter  &  Haley  for  appellant. 

(1)  The  referee  erred  in  holding  that  decedent  and 
plaintiff  agreed  on  a  stated  account,  and  in  holding  that 
the  account  was  closed  at  intervals  during  decedent's 
twenty  years'  management  on  the  farm,  and  in  holding 
that  all  items  of  account  in  plaintiff's  claim  which  accrued 
more  than  five  years  before  same  was  filed  in  the  probate 
court  were  barred,  and  the  circuit  court  likewise  erred 
in  adopting  these  views  and  findings  of  the  referee.  (2) 
The  referee  erred  in  not  considering  the  items  of  the 
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account  even  on  his  own  theory,  back  as  far  bb  April  25, 
1908,  at  which  date  he  fixed  the  second  break  in  the  con- 
tinuity of  the  account,  and  the  circuit  court  erred  in  ac- 
quiescing in  this  position  of  the  referee.  **  An  account  is 
not  closed  each  time  a  footing  is  made  and  the  balance 
earned  to  another  column.''  1  R.  C.  L.  p.  206,  par.  2. 
An  account  stated  does  not  preclude  the  party  denying 
its  correctness  from  showing  that  certain  items  were  not 
included  therein.  1  R.  C.  L.  p.  220,  par.  20;  1  R.  C.  L.  p. 
210,  par.  7.  When  it  is  fairly  inferable  from  the  conduct 
of  the  parties,  while  the  account  is  accruing,  that  it  is  to 
be  taken  as  one,  then  none  of  the  items  are  barred  by  the 
Statute  of  Limitations  unless  all  are ;  and  if  there  be  any 
item  in  the  account  within  the  five  year  period  of  limi- 
tation, then  such  item  will  draw  all  the  items  antedating 
such  five-year  period,  so  that  none  will  be  barred ;  and 
this  is  true  even  though  all  the  items  axe  on  one  side. 
Chadwick  v.  Chadwick,  115  Mo.  586;  Ring  v.  Jamison,  66 
Mb.  424;  Roberts  v.  Neale,  134  Mo.  App.  612^.  An  account 
stated  cannot  become  such  merely  by;  being  presented  by 
the  one  party  to  the  other  and  the  retention  of  the  same 
by  the  latter  without  objection.  If  the  party  to  whom  the 
account  is  rendered  has  no  knowledge  of  his  own  interests 
in  the  matters  contained  in  the  account,  ajid  had  not  the 
opportunity  to  acquire  knowledge,  as  to  its  incorrectness 
as  to  omitted  items  in  his  favor,  then  such  party  is  not  . 
bound  thereby.  It  is  only  assent  with  knowledge  which 
counts.  1  C.  J.  p.  686,  sec.  26t;  1  C.  J.  p.  714,  sec.  353. 
Accounts  between  persons  standing  in  confidential  re- 
lations toward  one  another  will  be  held  open  more  readily 
than  among  persons  dealing  at  arm 's  length ;  and  compli- 
cated accounts  will  be  opened  up  more  readily  than  simple 
ones  in  the  interest  of  the  one  who  could  not  have  had 
full  knowledge.  1  C.  J.  p.  709,  sec.  335;  1  C.  J.  p.  711, 
sec.  336.  (3)  The  referee  erred  in  admitting  in  evidence 
the  **book  account"  alleged  by  defendant  to  have  been 
kept  by  decedent,  the  circuit  court  sanctioning  the  ruling. 
In  order  to  render  an  account  book  legitimate  evidence, 
the  entries  must  be  contemporaneous  with  the  transactions 
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entered.  Nelson  v.  Nelson,  90  Mo.  463.  (4)  The  referee 
erred  in  finding  on  the  issue  of  compensation  $100  per 
year  instead  of  $50  per  year  and  the  circuit  court  erred 
in  upholding  such  finding  of  the  referee.  (5)  In  a  com- 
pulsory reference,  as  in  the  case  at  bar  the  Supreme  Court 
is  not  bound  by  the  findings  of  either  the  referee  or  the 
circuit  court,  but  can  make  its  own  findings  from  the  evi- 
dence. It  is  not  even  controlled  as  to  the  weight  of  the 
evidence  by  the  lower  tribunals,  as  in  ordinary  cases 
involving  issues  of  fact.  Williams  v.  Railway  Co.,  153 
Mo.  487;  Buxton  v.  Debrecht,  95  Mo.  App.  599;  Caldwell 
V.  Wright,  88  Mo.  App.  403;  Small  v.  Hatch,  151  Mo.  300. 

Fratik  J.  Duvall  and  Pearson  <&  Pearson  for  respond- 
ent. 

(1)  Ever}'  communication  sent  to  Mrs.  Dameron  by 
J.  H.  Patton,  containing  a  statement  of  their  account, 
or  any  kind  of  a  statement,  together  with  a  statement  of 
the  amount  of  the  balance  due  to  her  from  Col.  Patton, 
or  from  her  to  Col.  Patton,  and  not  objected  to  by  Mrs. 
Dameron  within  a  reasonable  time  thereafter,  constitutes 
an  account  stated,  up  to  that  date;  and  none  of  the 
items  as  to  any  other  business  transacted  by  him  for  her, 
previous  to  that  date,  are  open  to  investigation.  Brown 
V.  Kimmell,  67  Mo.  431;  McCormick  v.  Sawyer,  104  Mo. 
43;  Powell  v.  Pacific  R.  R.  Co.,  65  Mo.  661;  Alexander 
V.  Scott,  150  MV).  App.  222;  Grocery  Co.  v.  Hotel  Co., 
183  Mio.  App.  435 ;  Keller  v.  Olson,  187  Mo.  App.  474.  (2) 
The  Statutes  of  Limitations  commence  to  run  from  the 
time  the  account  is  stated.  Estes  v.  Hamilton-Brown  Shoe 
Co.,  54  Mo.  App.  550.  (3)  Col.  Patton  was  a  farmer  who 
kept  an  account  book  in  which  he  entered  the  items  of 
the  various  transactions  he  had,  both  with  reference  to 
'be  farm  of  Mrs.  Dameron,  which  he  was  looking  after, 
and  other  matters.  This  account  book  was  properly  iden- 
tified and  introduced  in  evidence.  The  items  entered  in  it 
^  evidences  of  such  transactions  in  favor  of  Col.  Patton 
with  Mrs.  Dameron  concerning  this  farm.    Anchor  Mill- 
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ing  Co.  V,  Walsh,  1()8  Mo.  285;  Lyons  v.  Corder,  253  Mo. 
549;  Siegelmaii  v.  Rodgers,  113^  Mo.  &49;  Schmidt  v. 
Lightner,  185  Mo.  App.  548.  (4)  His  book  account  shows 
that  Col.  Patton  had  made  an  annual  charge  of  one 
hundred  dollars,  as  compensation  for  his  services,  and 
there  had  never  been  an  objection  made  by  Mrs.  Dameron. 

GOQDE,  J.— Prior  to  1893,  plaintiff's  husband, 
Janies  Dameron,  died,  leaving  a  last  will,  by  which  he 
devised  to  plaintiff,  for  her  life,  a  farm  of  &40  acres,  of 
which  200  acres  lie  in  Lincoln  County  and  440  acres  in 
Pike  County.  The  fann  is  two  miles  south  of  Paynesville, 
in  Pike  County,  where  James  H.  Patton,  known  in  the 
vicinity  as  Colonel  Patton,  resided.  He  was  an  experi- 
enced and  prosi>erous  farmer  and  had  managed  his  own 
affairs  well;  so  on  October  1,  1893,  plaintiff  employed 
him  to  take  chargo  of  her  faim  for  an  indefinite  period, 
as  she  intended  to  go  to  Bowling  Green,  in  Pike  County, 
for  the  sake  of  the  health  of  one  or  more  of  her  children, 
of  whom  there  were  living  at  that  time  one  son  and  two 
or  three  daughters.  Col.  Patton  was  to  be  paid  fifty  dol- 
lars a  year  for  his  sei'vices,  which  began  October,  1893, 
and  continued  twenty  years,  and  until  November  17, 1913. 
Meanwhile  plaintiff  and  her  family  resided  or  sojourned 
for  periods  not  definitely  stated,  at  Bowling  Green, 
Kirksville  and  Eolia,  places  not  far  away:  at  Hugo, 
Oklahoma,  Hot  Springs,  Arkansas,  and  St.  Louis.  Col. 
Patton  died  in  1914,  and  on  May  11,  1915,  a  demand 
against  his  estate  for  $29,209.18,  which  is  the  subject- 
matter  of  the  present  proceedings,  was  presented  to  the 
probate  court  and  later  was  lodged  in  the  circuit  court 
by  appeal.  The  demand  is  for  many  items  of  indebtedness 
alleged  to  be  due  plaintiff  on  account  of  money  received 
by  Col.  Patton  for  rent  of  the  farm,  or  portions  of  it, 
the  proceeds  of  crops,  timber  and  other  articles  sold 
from  the  farm,  which  were  never  accounted  for  to  plain- 
tiff; overcharges  for  the  services  of  deceased;  rentals 
never  paid  to  plaintiff;  damage  to  the  farm  to  the  amount 
of  $2500,  caused  by  cutting  down  timber  trees,  contrary 
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to  pJaintiff's  order;  damage  in  the  sura  of  $3000,  due  to 
not  rotating  the  crops  to  preserve  the  fertility  of  the  soil, 
and  permitting  the  fences  and  other  improvements  to 
get  out  of  repair;  and  for  $3500,  the  value  of  com,  hay 
and  other  products  of  the  farm  which  He  is  alleged  to 
have  surreptitiously  converted  to  his  own  use.  Attached 
to  the  statement  of  demand  is  an  itemized  account, 
composed  of  four  hundred  and  seventy-six  debits  against 
the  deceased  and  two  hundred  and  five  credits,  showing 
the  balance  of  $29,209.18  in  favor  of  claimant,  the  total 
debits  amounting  to  $47,466.12  and  the  credits  to  $18,- 
256.94. 

Defendant's  answer,  as  adminstrator  of  the  estate 
of  deceased,  states  that  plaintiff  knew  what  was  being 
done  on  the  farm  during  the  years  deceased  managed  it; 
that  deceased  kept  a  l>ook  account  of  all  items  of  money 
received  by  him  as  plaintiff's  agent  and  baliff,  which 
showed  for  what  they  were  received,  and  his  disburse- 
ments connected  with  the  management  of  the  farm  from 
the  year  1893  to  and  including  the  year  1913;  that  said 
account  covered  not  only  the  receipts  and  expenses  of 
the  farm,  but  money  paid  by  deceased  to  plaintiff,  or 
on  her  order   during  those   years. 

The  answer  also  alleged  that  a  true  accounting  was 
made  to  plaintiff  by  the  deceased  yearly,  or  oftener. 

The  bar  of  the  Statute  of  Limitations  was  pleaded 
against  all  items  of  plaintiff's  demand  which  accrued 
prior  to  the  year  1910. 

Defendant  set  up  a  counterclaim  upon  allegations 
that  deceased,  during  the  years  from  1910  to  1913,  in- 
clusive, paid  out  for  expenses  in  conducting  the  farm  and 
to  plaintiff,  or  others  upon  her  order,  sums  in  excess  of 
his  total  receipts  from  the  farm  during  those  years,  to 
the  amoimt  of  $1140.75,  and  that  these  payments  were 
made  at  the  request  of  plaintiff.  Aji  itemized  account  was 
attached  as  an  exhibit  and  referred  to  in  the  answer, 
which  showed  a  balance  due  defendant,  as  administrator, 
of  the  amount  aforesaid. 

On  account  of  the  multitude  of  transactions  involved 
in  plaintiff's  demand,  ranging  over  twentjr^ears,  ,the 
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case  was  referred  by  the  circuit  court  to  Hon.  L.  :G.  Blair, 
who  was  directed  to  take  testimony  regarding  the  various 
items  of  the  demand,  make  a  full  statement  of  the  ac- 
count between  the  parties,  together  with  his  findings 
thereon,  and  return  the  same  with  the  evidence,  into  court. 
The  evidence  consisted  of  the  testimony  of  nearly  fifty 
witnesses  and  about  two  hundred  and  fifty  exhibits,  in 
the  form  of  letters  which  passed  between  plaintiff  and 
deceased,  and  checks  drawn  by  her  on  her  bank  account, 
or  by  deceased  for  payments  to  her  or  others  by  her 
order,  or  for  the  expense  of  the  farm.  The  referee  found, 
and  the  numerous  letters  in  evidence  support  the  finding, 
that  deceased  kept  plaintiff  informed  regarding  his 
management  of  her  affairs  while  he  had  them  in  charge; 
that  he  reported  re^larly  about  the  crops  raised  and 
sold,  collections  made,  contracts  with  tenants,  the  con- 
dition of  the  crops,  the  clearing  of  land  and  the  cutting 
and  sale  of  timber,  lumber,  and  posts,  repairs  made  and 
the  expenditures  therefor,  the  payment  of  premiums  due 
on  fire  and  life  insurance  policies  held  by  plaintiff,  the 
sums  paid  to  her  daughters  and  on  her  debts  to  other 
persons,  and  credits  made  on  a  promissory  note  of  plain- 
tiff to  deceased ;  that  he  stated  from  time  to  time  the 
halanees  of  money  in  his  hands  belonging  to  plaintiff  and 
subject  to  her  order;  notified  her  when  she  overdrew  her 
account withthe  Clifford  Banking  Company;  that  he  bal- 
anced her  account  from  time  to  time,  and  sent  her  state- 
ments of  the  condition  of  the  account.  The  referee  found 
further  that,  by  letter  and  orally,  plaintiff,  on  several  oc- 
casions, expressed  satisfaction  with  the  way  deceased 
had  conducted  her  business,  and  that  the  first  complaint 
made  by  her  was  on  December  5,  1913,  which  was  about 
some  matters  deceased  explained  in  a  letter  dated  De- 
cember 23,  1913,  written  in  answer  to  her  complaint. 

Plaintiff  resumed  possession  and  management  of  the 
farm  in  November,  1913. 

The  referee  held  all  items  of  the  demand  which  ac- 
crued more  than  five  years  before  May  11,  1915,  when 
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the  claim  was  presented  in  the  probate  court  for  allow- 
ance, were  barred  by  the  Statute  of  Limitations. 

Deceased  kept  in  a  book  of  accounts  minutes  of  his 
transactions  in  handling  plaintiff's  business,  and  after 
his  death  a  copy  of  said  book  account,  showing  the  receipts 
and  expenditures  of  deceased  as  bailiff,  from  October  1, 
1893,  to  November  17, 1913,  was  furnished  by  the  adminis- 
trator of  the  estate  to  Dr.  t.  E.  Garrett,  plaintiff's  son- 
in-law.  It  was  found  by  the  referee  that  the  prcseoit 
demand  is  based,  with  few  exceptions,  on  the  various 
items  of  income  from  the  farm  shown  by  said  copy  of 
deceased's  book  account,  but  that  credit  is  not  allowed 
for  many  of  the  expenditures  and  other  payments  made 
by  deceased  and  recorded  in  his  book ;  and  that  whereas 
the  deceased  had  entered  a  charge  of  $100  a  year  for 
services,  the  plaintiff  only  gave  the  estate  credit  for 
fifty  dollars  a  year,  claiming  deceased  had  agreed  to 
serve  for  the  latter  sum. 

Not  only  does  the  itemized  statement  attached  to 
the  statement  of  plaintiff's  demand  omit  a  large  portion 
of  the  credits  in  his  favor,  which  he  had  recorded  in  his 
book  account,  but  it  charges  him  with  various  debit  items 
not  shown  in  his  book.  These  debits  are  for  sums  al- 
leii^ed  to  have  been  received  in  many  ways;  rentals  col- 
lected, sales  of  produce  from  the  farm,  wood,  timber, 
etc.,  sold  by  'deceased  or  converted  to  his  own  use.  But 
most  of  the  sum  of  twenty-nine  thousand  dollars  and  more 
claimed  to  be  due  plaintiff,  consists  of  the  balance  left 
after  deducting  some  of  the  credits  shown  by  the  account 
hook  of  deceased,  and  omitting  many  others  noted  as 
paid  by  him  to  plaintiff  or  for  her,  or  for  the  expenses 
of  the  farm. 

After  ruling  that  the  Statute  of  Limitations  applied 
to  all  items  of  the  claim  which  fell  due  prior  to  May  H, 
1910,  the  learned  referee  proceeded  to  deal  vnth  the 
items  charged  against  deceased  in  plaintiff's  demand  for 
the  subsequent  years,  to-wit,  from  May  11,  1910,  to  May 
11,  1915,  and  not  noted  in  his  book  account.  Of  these 
items  there  were  sixteen,  and  the  referee  rejected  twelve 
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of  them,  amounting  to  $4963.33,  and  allowed  four,  which 
amounted  to  $72.50.  It  thus  appears  the  referee  found 
that  during  the  five  years  immediately  preceding  the  pres- 
entation of  plaintiff's  demand,  Col.  Patton  had  become 
indebted  to  plaintiff  in  the  sum  of  $72.50,  for  receipts 
not  charged  against  himself  in  his  account  book,  and  that 
items  claimed  by  plaintiff  to  the  amount  of  $4963.33  ought 
not  to  be  charged  against  the  estate.  Adding  $72.50  to  the 
charges  deceased  had  made  against  himself  during  said 
years  in  his  book,  the  referee  found  the  total  amount  of 
the  debits  against  him  for  those  years  was  $7111.05.  Tak- 
ing up  the  counterclaim  and  considering  the  items  of 
credits  which  the  estate  of  deceased  ought  to  be  allowed 
for  money  paid  by  him  during  the  five  years  to  plaintiff 
or  on  her  order,  or  for  necessary  expenses  and  repairs 
on  the  farm,  etc.,  the  referee  found  they  amounted  to 
$8,912.26.  Deducting  the  debits  charged, '$71 11.05,  from 
that  amount,  it  was  found  plaintiff  was  indebted  to  the 
estate  in  the  sum  of  $1801.21,  and  judgment  was  recom- 
mended for  defendant  and  against  plaintiff  for  that 
amount,  notwithstanding  the  balance  found  was  more 
than  the  administrator  demanded  in  his  counterclaim. 
Exceptions  were  duly  filed  by  plaintiff  to  the  report,  and 
on  the  hearing  of  them  the  court  confirmed  the  report, 
except  as  to  a  few  minor  items  amounting  to  eighty  dol- 
lars, which  were  charged  against  defendant  and  in  favor 
of  plaintiff,  and  except,  too,  the  sum  of  $661.21,  allowed 
by  the  referee  to  defendant  in  excess  of  the  total  amount 
($1140)  demanded  by  defendant  in  his  counterclaim, 
which  the  court  disallowed,  leaving  thereby  a  net  balance 
of  $1060  owing  to  defendant.  Judgment  was  rendered  in 
his  favor  and  against  plaintiff  for  that  amount.  Plaintiff 
appealed  from  the  judgment. 

The  following  errors  are  assigned:  first,  the  ruling 
that  plaintiff  and  deceased  had  agreed  upon  a  stated 
account  at  intervals  during;  the  twenty  years;  second, 
the  ruling  that  the  Statute  of  Limitations  had  run  against  . 
all  items  which  accrued  more  than  five  years  before 
the  presentation  of  the  demand;  third,  in  refusing  to 
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consider  items  as  far  back  as  on  April  25,  1908,  if,  as  the 
referee  found,  the  acoonint  was  fhen  settled  between  the 
parties ;  fourth,  the  admission  in  evidencei  of  the  entries 
in  the  account  book  of  deceased ;  fifth,  the  allowance  of 
one  hundred  dollars  a  year  to  deceased  for  his  serv- 
ices, instead  of  fifty  dollars. 

The  referee  found,  and  the  circuit  court  accepted  his 
jGbading,  that  the  account  between,  plaintiff  and  Col.  Pat- 
ton  had  bfeen  formally  stated  and  settled  by  them  three 
times  during  the  period  of  the  agency  and  on  these  dates : 
December  1,  1905,  April  25,  1908,  and  January  13,  1913. 
.One  objection  made  to  this  finding  is  that  plaintiff  had 
no  opportunity  to  learn  whether  the  statements  furnished 
by  deceased  were  correct;  presumably,  because  she  was 
residing  so  far  away  from  the  farm  as  to  preclude  in- 
vestigation. This  fact,  though  it  is  not  expressly  men- 
tioned in  the  brief  for  plaintiff,  is  the  only  one  which 
stood  in  the  way  of  her  looking  into  her  affairs  and  as- 
certaining whether  the  statements  she.  leceived  were  ac- 
curate. 

For  a  poi-tion  of  the  period  of  Col.  Patton's  agency, 
plaintiff  dwelt  near  the  farm  and  could  easily  have  made 
inquiries:  but  an  account  of  mutual  dealings  between  two 
parties  may  be  adjusted  and  settled  by  one  rendering  a 
statement  to  the  other,  even  if  the  latter  is  absent  fi'om 
the  place  where  the  transactions  occurred ;  although  this 
circumstance  will  be  considered  in  determining  whether 
timely  objection  to  the  statement  was  made,  thereby  pre- 
venting it  from  acquiring  the  statm  of  a  settled  account. 

I.  An  account  rendered,  showing  the  balance  claimed 
by  the  creditor,  unless  it  is  objected  to  by  the  debtor 
within  a  reasonable  time,  is  evidence  that  the  debtor  as- 
sented to  it  as  correct  and  of  an  implied  promise  to  pay 

the  balance  as  shown.  [Powell  v.  Railroad,  65 
suuSl'     ^^^'  ^^^'    Koegel  v.  Givens,  79  Mo.  77.]    What 

constitutes  a  reasonable  time  wherein  to  object 
depends  on  the  circumstances  of  the  particular  case,  and, 
as  said,  one  circumstance    is  tlie  local  situation  of  the 
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parties.  [Brown  v.  Kinunel,  67  Mo.  430;  Martyn  v. 
Arnold,  36  Ma.  446.]  At  an  early  day  this  court  held,  in 
accordance  with  the  law  elsewhere,  that  the  doctrine  of 
settled  or  stated  accounts,  although  applied  originally 
only  to  dealings  betweenlnerchants,  has  been  extended  to 
other  classes  of  persons  who  had  business  relations ;  a 
ruling  since  followed.  [Shepard  v.  Bank,  15  Mo.  144; 
Brown  v.  Kinunel,  67  Mo.  430;  see,  too,  McKeen  v.  Bank, 
74  Mo.  App.  281.]  It  applies,  as  well  to  the  relation  of 
principal  and  agent,  as  to  that  of  merchant  and  customer. 
[McCord  V.  Manson,  17  HI.  App.  118;  Euffner  v.  Hewitt, 
7  W.  Va.  585.]  Therefore  as  the  rule  is  no  longer  con- 
fined to  mercantile  affairs,  what  was  said  in  one  case 
about  the  effect  of  the  retention  without  objection,  by 
a  debtor  who  lived  in  this  country,  of  statements  of  deal- 
ings rendered  by  a  firm  of  merchants  in  England,  is  in 
point.  In  considering  those  facts  the  Supreme  Court  of 
the  United  States  declared  that  *'when  one  merchant 
sends  an  account  current  to  another  residing  in  a  different 
country,  between  whom  there  are  mutual  dealings,  and 
he  keeps  it  two  years  without  making  any  objection,  it 
shall  be  deemed  a  stated  account,  and  his  silence  and 
acquiescence  shall  bind  him,  at  least  so  far  as  to  cast  the 
oniLs  probandi  on  him.^^  [Freeland  v.  Heron,  7  Cranch, 
[U.  S.]  147.]  Treating  the  same  point,  it  was  held  that 
a  delay  in  objecting  for  two  weeks  after  the  reception  of 
his  account  by  a  debtor,  when  the  parties  lived  in  the  same 
city,  tended  to  show  he  accepted  it  as  accurate.  [Mulford 
V.  Caesar,  54  Mo.  App.  263,  269.]  So,  it  was  said  ''an 
account  which  had- been  presented  and  no  objection  there- 
to had  been  made  after  the  lapse  of  several  posts,  is 
treated,  under  ordinary  circumstances,  as  being,  by  ac- 
quiescence, a  stated  account.''  [Powell  v.  Railroad,  69 
Mo.  658.]  If  the  account  between  plaintiff  and  Col.  Pat- 
ten was  stated  by  him  to  her  on  the  three  dates  mentioned, 
as  the  court  below  found,  the  facts  are  that  she  never 
objected  to  the  first  and  second  statements,  nor  to  the 
one  of  January  13,  1913,  except  a  complaint  contained  in 
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a  letter  written  by  her  in  December  of  said  year,  more 
than  eleven  months  after  she  had  received  the  statement; 
but  that  complaint  was  directed  against  a  small  item 
(the  amount  claimed  being  $3&  and  the  value  found  by  the 
referee  $5)  for  wood  deceased  was  alleged  to  have  used 
and  not  recorded.  Far  from  complaining  of  the  account 
rendered  in  January,  1913,  a  letter  written  to  deceased 
July  23, 1913,  says  she  felt  that  neither  she  nor  her  busi- 
ness could  get  along  without  him  and  that  whenever  she 
was  in  trouble  he  would  lend  her  a  helping  hand.  In 
October,  1913,  she  said  to  the  deceased  that  if  the  farm 
had  not  been  left  to  him  years  before  **we  would  not 
have  a  dollar ; ' '  and  on  the  same  occasion  Mrs.  Garrett, 
pdaintiflF'a  daughter,  said  in  the  plajn tiff's  presence: 
**Mr.  Patton,  you  have  been  a  father  to  us.  If  it  had  not 
been  for  you  I  don't  know  what  we  would  have  done.'* 
In  view  of  the  foregoing  facts  we  hold  plaintiff's  absence 
from  her  home  did  not  prevent  the  statements  rendered 
to  her  b>'^  Col.  Patton  from  becoming  evidence  from  which 
the  finding  might  be  made  that  their  affairs  were  adjusted 
by  mutual  agreement,  no  objection  having  been  made  by 
her  to  the  statements. 

It  is  denied  the  evidence  supports  the  finding  that 
statements  were  rendered  to  plaintiff  on  the  dates  men- 
tioned, and  this  denial  calls  for  an  examination  of  the 
facts.  As  regards  the  settlement  of  December  1,  1905, 
a  letter  written  by  the  deceased  to  plaintiff  on  that  date, 
after  mentioning  some  particular  transactions,  said:  **I 
balanced  your  account  to-day  and  find  you  have  overdrew 
[sic]  $269.76.  I  have  sent  you  and  the  girls  this  year 
about  $1750."  And  on  November  26,  1906,  deceased 
wrote  plaintiff  another  letter  with  her  tax  receipts  for 
the  years  1903, 1904,  and  1905  inclosed.  Therein  he  said: 
^*I  also  send  you  statement  of  your  account.  I  sent  you  a 
statement  last  year  on  December. first ^  and  you  had  over- 
drawn $269.76."  (Our  emphasis.)  Much  corresiX)ndence 
passed  between  the  parties  after  that  letter,  and  in  none 
of  them  did  plaintiff  either  deny  receiving  the  statement 
of  December  1,  1905,  or  object  to  any  item  of  it,  or  to  the 
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balance  of  $269.76,  shown  by  it  to  be  due  deceased.  Iii 
said  letter  of  November  26th,  deceased  gave  a  statement 
of  further  transactions  since  December,  1905,  showing 
that  he  had  paid  out  $1697.50  in  the  interval  and  had  re- 
ceived $1695.95,  leaving  plaintiff  overdrawn  to  the 
amount  of  $1.55.  In  this  connection  another  relevant  fact 
is  that  the  book  account  of  deceased  showed  the  account 
was  balanced  December  1,  1905,  and  the  following  entry 
made:  '*To  balance  due  $269.76."  We  approve  the  find- 
ing that  the  account  between  plaintiff  and  deceased  was 
stated  to  her  on  December  1,  1905,  and  that  she  ac- 
quiesced in  the  statement  and  in  the  balance  shown  to  be 
owing  to  deceased. 

Regarding  the  second  settlement  of  April  5,  1908, 
Ed  M.  Forgey,  a  witness  who  sometimes  made  entries  for 
deceased  in  the  latter 's  book,  testified  that  on  said  date 
he  balanced  the  account  between  plaintiff  and  deceased, 
and  entered  these  minutes:  ** April  25,  1908,  to  balance 
$180.56;  April  25,  1908,  balance  carried  to  page  250, 
$180.55;"  that  at  the  request  of  Col.  Patton  he  prepared 
an  itemized  list  of  the  transactions  between  the  parties 
from  October  31,  1906,  to  April  25,  1908.  As  bearing  on 
the  question  of  whether  plaintiff  received  that  statement, 
we  notice  an  excerpt  from  a  letter  of  deceased  of  the  same 
date,  introduced  in  evidence  by  the  plaintiff:  ** Enclosed 
please  find  note  of  $321,  including  int  and  receipt 
of  $900  to  credit  on  note  of  $1100,  which  leaves  a  balance 
of  $180.55  due  you  on  my  account.  Thinking  perhaps  you 
might  need  some  money  on  urgeait  call  I  have  left  the 
amount  of  $180.55  due  you  on  my  books."  A  year  later, 
in  1909,  plaintiff  gave  deceased  a  note  for  $350  to  balance 
her  account  which  she  had  overdrawn;  and  neither  in 
the  letter  inclosing  the  note,  nor  in  any  other,  did  she 
complain  that  the  statement  by  deceased  in  his  letter  of 
April  25, 1908,  of  the  amount  due  her  ($180.55)  was  incor- 
rect. We  approve  the  finding  that  there  was  a  settlement 
of  accounts  between  plaintiff  and  deceased  on  April  25, 
1908,  which  was  acquiesced  in  by  her  and  that  said  settle- 
ment showed  deceased  then  owed  her  $180.55. 
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As  to  the  third  statement  of  January  13, 1913,  deceas- 
ed wrote  to  plaintiflF,  among  other  things,  as  follows: 
''Enclosed  please  find  statement  of  account.  I  have  paid 
out  $946.81  since  our  last  settlement.  I  have  received 
since  fhat  time  $1194.34,  leaving  a  balance  of  $284.53  in 
my  hands."  (The  referee  found  the  balance  stated  was 
too  large  owing  to  an  error  in  calculating,  and  that  it 
should  have  been  $248.53.)  In  a  letter  written  December 
26, 1912,  by  F.  W.  Patton,  who  sometimes  acted  as  aman- 
uensis for  the  Colonel,  he  said :  **The  Colonel  says  he  will 
send  you  a  statement  soon. ' '  A  statement  was  sent  plain- 
tiff which  embraced  the  items  from  February  7,  1910, 
to  January  9,  1913,  and  showed  a  balance  due  deceased 
of  $248.  It  was  accompanied  by  a  letter  dated  December 
9,  1913,  which  said:  **This  statement  and  the  statement 
I  sent  you  runs  back  three  years.  I  hope  you  will  find 
it  all  0.  K.  Anything  further  you  wish  to  know,  let  me 
hear  from  you  and  we  will  try  to  explain."  The  cor- 
responding entry  on  the  account  book  was  this : ' 'January 
13,  1913.  To  balance  due  $248.53.'^  Plaintiff  introduced 
in  evidence  an  exhibit  headed,  **  Statement  of  Mrs.  M.  B. 
Dameron 's  Account,'  which  was  taken  from  the  account 
book  of  deceased.  It  runs  from  January  13,  1913,  to 
November  17,  1913,  and  the  first  item  of  January  13th  is 
$248.53,  the  exact  amount  of  the  balance  shown  by  the 
previous  statement  of  January  13,  1913.  On  those  facts 
we  approve  the  finding  that  the  account  between  the  par- 
ties was  settled  on  January  13,  1913.  We  add  that  in 
addition  to  those  formal  statements  which  were  found 
to  have  been  acquiesced  in  by  plaintiff,  deceased  wrote 
her  quite  a  number  of  letters,  in  each  of  which  he  men- 
tioned a  balance  in  his  hands  to  her  order. 

II.  It  is  further  said  the  fact  that  an  account  be- 
tween parties  who  have  had  mutual  dealings  has  been 
stated,  does  not  preclude  one  of  them  from  proving  cer- 
tain items  were  not  embraced  in  it.  This  is  true  if  the 
-RMdiiuifcm  proper  suit  is  brought  to  amend  the  adjust- 
*"      ment  for  fraud,  mistake,  accident,  etc.;  but 
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the  plaintiflF's  demand  docs  not  proceed  on  the  assnmp- 
tin  the  accunt  between  her  and  the  deceased  had  been  ad- 
justed and  items  omitted  which  should  have  been  includ- 
ed. Her  demand  is  based  on  the  theory  that  the  account 
was  a  continuous  one  for  twenty  years  with  no  adjust- 
ment of  it  at  any  time.  This  point  was  adjudicated  in  a 
case  where  ihe  plaintiff  claimed  the  right  to  recover 
for  extra  work  and  materials  done  and  furnished  by 
him  and  not  included  in  his  contract.  There  was  found 
to  have  been  a  settlement  of  the  account  between  the 
parties  covering  all  the  work  and  materials  involved; 
wherefore  the  court  rejected  the  contention  that  the 
plaintiff  could  proceed  for  alleged  omitted  items  **as 
if  no  settlement  had  been  made."  The  court  held 
that  when  parties,  having  mutual  matters  of  account 
between  them,  growing  out  of  a  contract,  deliberately 
account  togetner  and  state  a  balance,  the  settlement 
camiot  be  reopened  or  gone  into  except  upon  proof  of 
fraud  or  mistake  or  that  certain  matters  were  intention- 
ally omitted  from  the  settlement.  {McCormick  v.  Transit 
By.  Co.,  154  Mo.  191,  201.]  In  another  case  it  was  said 
that  ''the  presumption  is  that  all  previous  dealings  be- 
tween the  parties  relating  to  the  subject-matter  of  the  ac- 
count, are  adjusted."  [Pickel  v.  Chamber  of  Commerce, 
10  Mo.  App.  191, 195.]  Even  were  it  conceded,  as  it  is  not, 
that  the  probate  court  would  have  jurisdiction  to  open 
up  the  -settlement  for  fraud  or  mistake,  neither  in  her 
statement  of  demand  nor  other  pleading,  did  plaintiff 
attack  the  settlements,  but  contended  throughout  there 
had  been  none. 

m.  The  second  error  assigned  is  for  barring  by  lim- 
itation those  of  the  items  demanded  which  accrued  prior 
to  May  11,  1910.  The  character  of  the  account  as  a  con- 
jj^^^^  tinuous  and  running  one  ceased  at  each  settle- 
ment of  it  and  the  statute  commenced  to  run 
from  that  date  against  the  implied  promise  to  pay  the 
balance  shown  by  the  settlement.  [Coudrey  v.  Gilliam, 
60  Mo.  86;   Estes  v.  Hamilton-Brown  Shoe  Co.,  &4  Mo. 
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App.  543;  Grunn  v.  Guun.  74  Ga.  555:  Harrison  v.  Hall, 
8  Mo.  App.  170.]  ^ 

Counsel  hardly  controvert  the  proposition  last  stated, 
but  argue  as  one  of  their  assignments  of  error  that  if 
there  was  an  adjustment  of  the  account  on  April  25, 1908, 
the  referee  and  the  oonrt  should  have  considered  the 
items  which  accrued  after  said. date  and  up  to  May  11, 
1910,  as  being  parts  of  a  continuous  account  from  said 
April  25th,  as  well  as  those  which  accrued  after  the  later 
date.  The  account  between  the  parties  having  been  settled 
January  13, 1913,  the  referee  should  not  have  gone  farther 
back  in  considering  the  various  debits  and  credits.  The 
reason  he  assigned  for  doing  so  was  that  defendant  in 
his  counterclaim  requested  allowances  for  disbursements 
during  the  years  1910  to  1913,  inclusive;  that  is,  both 
parties  were  asking  for  relief  regarding  ti:ansactions  dur- 
ing those  years.  In  this  respect  we  think  the  learned  ref- 
eree and  the  court  below  fell  into  error.  Plaintiff  did 
not  ask;that  items  back  to  1910  be  considered  save  as 
they  were  embraced  in  the  entire  hst  back  to  April  £5, 
1908;  or  to  be  more  exact,  back  to  the  beginning  of  the 
agency  of  the  deceased  in  1803.  We  cannot  say  plaintiff 
would  have  gained  nothing  had  the  referee  passed  on  the 
transactions  of  every  year  after  April  25,  1908,  if  said 
date  was  to  be  regarded  as  that  of  the  last  settlement. 
Maybe  plaintiff  would  have  been  benefitted  by  considering 
matters  between  1908  and  1910.  The  last  settlenlent  wa3 
on  January  13,  1913,  which  showed  the  balance  then  due 
the  deceased  was  $248.53. 

As  shown  above,  another  account  running  from  Janu- 
ary 13,  1913,  to  November  17,  1913,  and  covering  the 
remainder  of  the  period  of  the  agency,  was  rendered. 
This  account  was  not  acquiesced  in,  at  least  some  of  it 
was  not ;  and  the  only  transactions  open  to  investigation 
on  the  merits  were  of  that  ])eriod.  Now  every  item  for 
the  year  1913,  which  is  noted  in  plaintiff's  demand,  cor- 
responds with  the  statement  deceased  rendered  for  that 
year,  except  six  charges  against  him,  amounting  to  $351, 
and  twenty  credits  claimed  by  him,  amounting  to  $321.84. 
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ITie  referee  rejected  all  the  charge  items  as  not  estab- 
lished, except  two,  to-wit,  $20  for  gravel  and  $25  due  on 
a  note  given  bj-^  the  tenant  Guy,  or  $45  for  both.  All  the 
credits  shown  on  the  statement  rendered  by  Col.  Patton 
for  the  year  1913,  and  not  allowed  him  in  plaintiff's 
statement  of  demand  for  said  year,  were  allowed  by  the 
referee.  The  result  would  be  to  reduce  by  forty-five  dol- 
lar^ the  balance  due  deceased  on  November  17,  1913, 
$1086.09,  the  sum  shown  by  his  statement,  leaving  the 
amount  due  him  $1041.09.  The  referee's  finding  of 
$1801.21  was  reached  by  including  credits  back  to  1910, 
an  amount  the  court  cut  down  to  $1060  by  rejecting  the 
excess  found  by  the  referee  above  the  amount  demanded 
by  defendant  in  his  counterclaim  and  by.  charging  the 
estate  with  tw^o  or  three  small  amounts  the  referee  had 
denied. 

IV.  The   fourth  error  assigned  is  the  admission  in 
evidence  of  the  entries  of  deceased  in  his  own  favor  in 
his  account  book,  those  against  him  being  regarded  as 
competent  for  the  reason  that  they  w^ere  admissions  op- 
posed to  his  interest.    The  argument  is  that  the  credit 
entries  were  incompetent  because  not  sho\vn 
M^lSSiSonji.  t^  ^^ye  been  in  the  handwriting  of  the  de- 
ceased, nor  to  have  been  made  at  the  time 
the  transactions  they  related  to  occurred.   The  proposi- 
tio^  only  affects  the  affairs  between  the  parties  of  the 
^e^^  1913,  for  we  have  held  the  account  was  balanced  and 
'settled  on  January   13,  1913.     The  account  book  was 
proved  to  have  been  one  wherein  deceased  kept  a,  record 
^f  Ms  business  affairs,  not  only  those  between  himself 
^^<i  plaintiff,  but  also  those  between  him  and  other  per- 
'^^^8.    His  ofl&ce  was  in  Paynesville,  where  he  lived  and 
where  the  bank  was  located  in  which  he  deposited  money 
^^  plaintiff's  account  and  against  which  she  drew  checks, 
^^ytiesville  was  only  two  miles  from  the  farm,  and  the 
^^clusion  to  be  drawTi  from  the  evidence  is  that  deceased 
^^<ie  entries  in  the  book  at  his  office  after  he  had  trans- 
^^tecl  business  at  the  bank  or  on  the  farm.    Many  of 
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the  entries  he  made  in  person,  but  he  often  called  on 
Ed  Forgey,  Arthur   Forgey,  and    his    brother  F.  W. 
Patton  and  his  nephew  W.  L.  Patton,  to  enter  items 
for  him.    It  is  in   testimony  that  F.   W.   Patton  was 
accustomed  to  assist  him  in  keeping  this  book;     also 
that  the  Colonel  had  used  the  book  for  twenty  years. 
In  a  long   examination   and   cross-examination  of  W. 
L.   Patton   about  numerous  entries   the  witness   testi- 
iffled  they  were  in  the  handwriting  of  one  or  the  other 
of  the  persons  mentioned ;  that  the  book  was  the  one  hi 
which  the  Colonel  made  the  *' original  entries  in  all  busi- 
ness transactions ; ''  that  when  entries  were  made  regard, 
ing  deals  on  the  Dameron  farm,  Col.  Patton  produced 
memorandums  he  had  made  at  the  farm  at  the  immediate 
times  of  the  transactions  and  would  ask  the  witness  to 
enter  them  in  the  account  of  Mrs.  Dameron;   that  the 
entries  written  by  the  witness  were  made  not  at  the  time 
of  the  transaction,  ^^but  as  close  as  a  man  could  do  so;" 
that  the  <;!olonel  did  most  of  his  business  in  the  office, 
when  he  entered  a  transaction  at  the  very  time  it  took 
place,  but  if  hei  was  out  at  the  farm  he  would  put  it  in  his 
book  and  enter  it  as  soon  as  he  could ;  that  his  custom 
was  to  do  so  as  soon  as  he  got  to  the  office ;  that  when  the 
entries  were  made  Col.  Patton  would  be  present  and 
would  direct  them.    This  happened  not  only  when  the 
witness  himself  was  doing  the  writing,  but  also  when 
his  father  was.    Another  witness,  Ed  Forgey,  testified 
that  he  wrote  in  the  book  for  Col.  Patton  as  a  matter  of 
friendship;    was  asked  about  entries  on  various  pages, 
said  he  had  made  out  statements  for  Mrs.  Dameron  from 
the  book.    Testified  also  as  to  various  entries  in  his  hand- 
writing; that  he  had  seen  the  Colonel  write  entries  him- 
self; that  it  was  a  book  of  original  entry  of  the  Colonel's 
business   transactions;    never  kept   any  other  book  of 
account ;  that  the  Colonel  made  the  entries  from  memory. 
Dr.  Garrett,  a  son-in-law  of  plaintiff,  testified  that  he 
went  over  some  of  the  pages  of  the  book  with  Col.  Pat- 
ton once  or  twice,  and  that  the  Colonel  showed  him  this 
book  *'as  a  book  of  his  original  entries  he  kept  his  ac- 
count in.'' 

Digitized  by  VjOOQ IC 


Vol.  281]  JTOBER  TERM,  1919.  265 


Dameron  v.  Harris. 


That  the  entries  in  question  were  made  by  the  Colonel 
or  under  his  direction,  systematically,  in  the  usual  course 
of  business  and  as  minutes  of  business,  is  beyond  doubt. 
We  consider  it  immaterial  that  many  of  them  were  made 
by  other  persons,  since  the  testimony  shows  these  per- 
sons wrote  in  the  presence  of  deceased  and  pursuant  to 
his  orders;  in  other  words,  they  acted  as  mere  aman- 
uenses to  relieve  him  of  the  distasteful  labor  of  writing. 
[2  Wigmore,  Evidence,  sec.  1530,  p.  1894;  1  Greenleaf, 
Evidence  (16  Ed.),  p.  206;  Stanley  v.  Wilkerson,  63  Ark. 
556;   American  Surety  Co.  v.  Pauly,  38  XJ.  S.  App.  254.] 

As  regards  the  time  when  the  transactions  were 
entered  as  compared  with  when  they  occurred,  this  was 
shown  to  be  immediately  following  the  transaction  if  it 
occurred  in  the  office  where  the  book  was  kept,  or  if  it  did 
not,  as  soon  thereafter  as  the  Colonel  returned  to  the 
office.  Regular  entries  in  the  course  of  business  to  be 
competent  as  evidence  and  an  exception  to  the  rule 
against  hearsay,  must  be  made  at  the  time  of  the  trans- 
action noted.  They  must  be  in  the  nature  of  res  gestce, 
or  at  least  written  soon  enough  after  the  event  to  ren- 
der it  unlikely  they  were  the  result  of  a  design  to 
defraud  concocted  by  the  entrant  after  the  occurrence. 
In  Anchor  Milling  Co.  v.  Walsh,  108  Mo.  277,  it  was 
said  the  entry  to  be  competent  must  be  written  at 
the  time,  or  nearly  so,  of  the  principal  fact.  Neither 
the  adjudications  nor  the  text-works  define  with  pre- 
cision what  is  meant  by  *' contemporaneous,"  in  con- 
nection Avith  this  rule  of  evidence  .  Wigmore  says  to 
be  admissible,  '*the  entry  should  have  been  made  at 
or  near  the  time  of  the  transaction  recorded — not  mere- 
ly because  this  is  necessary  in  order  to  assure  a  fair- 
ly accurate  recollection  of  the  matter,  but  because 
any  trustworthy  habit  of  making  regular  business 
records  will  ordinarily  involve  the  making  of  the 
record  contemporaneously.  The  rule  fixes  no  precise 
time;  each  case  must  depend  on  its  own  circumstan- 
ces." [2  Wigmore,  Evidence,  sec.  1526,  p.  1892.] 
Greenleaf  states  the  rule  as  follows:  *'The  entry 
must  be  fairly  contemporaneous  with  the  event  recorded,  t 
though  no  precise  time  can  be  fixed  as  the  limif    {iS 
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Greenleaf  on  Evidence  (16  Ed.),  sec.  120a,  p.  205.]  An- 
other treatise  says  it  should  be  made  at  or  about  the 
time.  [4  Chamberlayne,  Evidence,  sec.  2870.]  And 
again,  that  it  must  be  ** substantially  contemporaneous.'^ 
[Id.  sec.  2890,  p.  4018.]  Again,  that  it  must  not  be  un- 
reasonably remote  from  the  occurrence  of  the  events.  [Id. 
sec.  2890,  p.  4020.]  It  was,  of  course,  impossible  for  de- 
ceased to  record  in  his  book  transactions  at  the  farm 
the  instant  they  occurred;  although  it  was  proved  he 
kept  memorandums  of  those  transactions  and  from  them, 
or  his  memory,  entered  the  items  in  the  book  as  soon  as 
he  could  do  so,  usually  when  he  reached  his  office.  We 
hold  the  book  account  consisted  of  regular  and  original 
entries  which  made  it  competent  as  evidence. 


V.  The  fifth  assignment  relates  to  the  allowance  of 
one  hundred  dollars  a  year  to  deceased,  whereas  his  con- 
tract was  to  serve  for  fifty  dollars.  In  the  several  state-  ^ 
ments  rendered  by  him,  including  that  of  1905,  he  credit- 
ed himself  with  one  hundred  dollars  for  his 
oon^sation.  servdces.  It  is  true  the  original  contract  was 
for  fifty  dollars,  but  he  appears  to  have  con- 
ceived that  he  ought  to  be  paid  more.  Of  course  unless 
plaintiff  assented  to  the  change,  deceased  was  bound  by 
his  contract,  regardless  of  how  onerous  and  important 
his  duties  were.  But  their  scope  is  a  circumstance  to  show 
plaintiff  did  assent  to  an  increase.  Col.  Patton  was  not 
only  the  bailiff  of  plaintiff  in  the  management  of  the 
farm,  but  the  corresi>ondence  shows  he  was  her  general 
financial  adviser,  helped  her  in  the  matter  of  procuring 
loans,  paid  her  insurance  premiums,  warned  her  against 
her  daughter's  spending  too  much  money,  notified  her 
about  overdrafts  at  the  bank,  took  up  and  carried  a  note 
of  hers  which  was  secured  by  a  mortgage  on  the  farm, 
when  the  holder  of  the  note  was  threatening  to  foreclose; 
in  short,  looked  after  every  interest  of  plaintiff  in  the 
vicinity  of  the  fann.  She  made  no  objection  to  the  claim 
for  increased  compensation  shown  Iby  the  statements 
rejadered;  and   long  afterwards   expressed   satisfaction 
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with  the  way  deceased  had  managed  her  business.  No 
other  conclusion  is  possible,  except  that  the  increased 
credit  of  one  hundred  dollars,  claimed  for  years  before 
the  agency  of  the  Colonel  ceased,  was  acquiesced  in  by 
plaintiff. 

It  is  proper  to  say  that  two  items  in  plaintiff's  de- 
mand, one  for  $2500  for  damage  to  the  farm  by  cutting 
timber  and  one  for  $3000  damage  caused  by  non-rotation 
of  crops,  were  wholly  unproved  and  were  rightly  ig- 
nored by  the  referee  and  the  court  below. 

It  is  unnecessary  to  reverse  and  remand  the  cause 
for  the  error  in  dealing  on  their  merits  with  transactions 
antecedent  to  the  last  settlement.  We  have  examined  the 
findings  on  the  items  subsequent  thereto  and  accept  the 
conclusions  of  the  referee  and  the  court  below. 

We  find  that  forty-five  dollars  of  charges  ought  to  be 
deducted  from  the  $1086.09,  the  amount  due  deceased  o)i 
November  17,  1913,  as  shown  by  the  statement  rendered 
November  19th,  leaving  the  sum  due  $1041.09.  If  de- 
fendant will  remit,  within  ten  days,  said  sum  of  $45  from 
the  judgment,  it  will  be  aflSrmed ;  otherwise,  it  will  be  re- 
versed and  the  cause  remanded  with  an  order  to  deter- 
mine on  the  merits  the  several  items  of  debit  and  credit 
that  ought  to  be  allowed  for  transactions  after  January 
13, 1913.    All  concur. 


W.  G.  DONOHUE,  Appellant,  v.   SOUTHWESTEEN 
SURETY  INSURANCE  COMPANY. 

Division  One,  March  2,  1920. 

1.  AFPEAIi.*  Kon-resident  Insurance  Company:  Twenty  Days'  No- 
tice. A  foreign  insurance  company*  licensed  to  do  business  in  this 
State*  but  having  no  agent,  office  or  other  place  of  business  in  the 
county  in  which  the  cause  was  tried  before  a  justice  of  the  peace, 
has  twenty  days,  under  the  statute  (Sec.  7568,  R.  S.  1909),  within 
which  to  take  its  appeal  from  the  judgment  rendered  by  the  justice, 
and  is  not  required  to  take  the  appeal  within  ten  days  after  the 
rendition  of  judgment. 
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2.   :  :  Statute.    The  statute  (Sees.  7398  and  7399,  R.  S. 

1909),  authorizing  process  to  be  served  on  the  Superintendent  of 
Insurance  where  the  defendant  is  a  foreign  insurance  company 
licensed  to  do  business,  but  having  no  place  of  business.  In  this 
State,  does  not  render  the  company  a  resident  of  the  county  in 
which  plaintiff  resides  and  in  which  it  has  been  sued  before  a  justice 
of  the  peace,  but  only  confers  jurisdiction;  as  to  the  time  within 
which  It  must  take  an' appeal  from  a  judgment  rendered  by  the 
justice,  it  still  remains  a  non-resident  of  the  county. 

3.  :      Affidavit  and  Bond:     Wrong  Name:      Amendment.    An 

appeal  from  a  judgment  of  a  justice  of  the  peace  should  not  be 
dismissed  because  the  affidavit  and  bond  therefor  were  not  made 
in  the  name  of  the  appellant.  If  before  a  motion  to  dismiss  is 
ruled  an  amended  transcript  showing  the.  appeal  had  been  taken  in 
its  true  name  is  sent  up,  and  an  amended  affidavit  and  bond,  made 
by  permission  of  court  and  by  the  same  affiant  and  surety,  are 
filed. 

4.  :  Dismissal  of  Case  at  Return  Term.    Where  the  notice  of 

an  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace  was 
so  defective  as  to  constitute  no  notice,  and  appellee  at  the  return 
term  filed  his  motion  to  dismiss  on  the  ground  that  no  notice  had 
been  given,  and  appellant,  before  the  motion  was  ruled,  by  per- 
mission of  court  filed  an  amended  transcript  and  an  amended 
affidavit  and  bond,  and  thereupon  the  motion  was  overruled,  it 
was  error  to  call  the  case  for  trial  and,  upon  the  appellee's  refusal 
to  plead  further,  to  dismiss  the  case  at  said  return  term,  for 
appellee's  motion  to  dismiss  was  not  an  exercise  of  his  option  to 
try  the  case  at  said  term,  but  his  refusal  to  plead  further  was  a 
protest  against  being  forced  to  trial  at  a  term  at  wh(c)i,  under  the 
statute  (Sec.  7583,  R.  S.  1909),  the  cause  was  triable  only  at  his 
option. 

Transferred  from  Kansas  City   Court    of   Appeals.— 
Hon.  Alonzo  D.  Burnes,  Judge. 

Reversed  and  remanded. 

R.  H.  Musser  for  appellant. 

(1)  Appeals  from  the  justices  of  the  peace,  as  well  as 
all  appeals,  are  purely  of  statutory  origin,  and  the  Leps- 
lature  has  the  right  to  impose  such  conditions  and  re- 
strictions as  it  sees  fit.  3  C.  J.  318,-  319;  Sec.  7567,  R.  S. 
1909;  Nathan  v.  Oil  Co.,  187  Mo.  App.   563;  Bussier  v. 
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Sayman,  257  Mo.  303;  Rauck  v.  Merrill,  172  Mo.  App. 
489;  Sidwell  v.  Jett,  213  Mo.  609 ;  Caruthersville  v.  Bar- 
nett,  149  Mo.  App.  162;  Petz  v.  HofFman,  149  Mo.  App, 
153;  aopper  v.  Bradshaw,  163  Mo.  App.  587.  (2)  The 
notice  of  appeal  in  this  case  was  wholly  insuflBcient,  and 
the  plaintiff  did  not  by  filing  his  motion  to  dismiss  the 
appeal  and  attacking  the  jurisdiction  of  the  court,  enter 
his  appearance  to  the  case.  There  was  no  case  of  the 
character  described  in  the  notice  on  the  docket  of  the 
court ;  there  was  no  case  appealed  such  as  was  docketed ; 
the  affidavit  for  appeal,  bond  in  appeal  and  notice  of  ap- 
peal were  all  of  the  Southern  Surety  Company  case  and 
the  substitution  allowed  did  not,  if  it  was  correctly  done, 
waive  the  very  plain  provisions  of  the  statutes.  Sees. 
7568,  7570,  7582,  7584,  R.  S.  1909;  Drake  v.  Gorrell,  127 
Mo.  App.  636;  Huffman  Bros.  v.  Morris,  1190  Mo.  App. 
386;  Auto  Co.  v.  Figgins,  188  Mo.  App.  689;  Nobel  v. 
Bockhurst,  186  Mo.  App.  503;  Bartschat  v.  Downey,  172 
Mo.  App.  636.  (3)  The  appellant  could  not,  by  having 
the  justice  amend  his  record,  confer  jurisdiction  on  the 
circuit  court;  there  was  no  bond  in  appeal  nor  affidavit 
for  appeal  supporting  other  than  his  original  record,  and 
no  further  notice  of  appeal  was  given.  Clapper  v.  Brad- 
shaw, 163  Mo.  App.  587 ;  Eauck  v.  Merrill,  172  Mo.  App. 
489.  (4)  Causes  first  stated  herein  affirmatively  show  that 
statutory  requirements  for  the  appeal  from  the  justice  of 
the  peace  were  not  complied  with,  so  that  the  circuit  court 
had  no  authority  to  further  proceed  with  the  case ;  in  ad- 
dition to  these,  jurisdiction  was  not  had  by  said  circuit 
court,  for  the  further  reason  that  the  Southwestern 
Surety  Insurance  Company  was  under  the  law  a  resident 
of  the  State  and  of  each  county  and  township  therein. 
Young  V.  Niles  Scott  Co.,  122  Mo.  App.  402 ;  Meyer  v.  In- 
surance Co.,  184  Mo.  486;  Sears  on  Mo.  Corporations, 
sec.  375;  P^tzmaurice  v.  Tumey,  214  Mo.  627;  Crutsinger 
V.  Railroad,  82  Mo.  66;  Slavens  v.  Railroad,  51  Mo.  310; 
Harding  v.  Railroad,  80  Mo.  661;  Eodgers  v.  National 
Council,  172  Mo.  App.  719.  (5)  By  taking  out  a  license 
to  do  business  in  the  State  of  Missouri,  and  appointing 
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the  Superintendent  of  Insurance  as  its  agent  to  receive 
service  of  process,  defendant  acquired  a  constnictivc 
residence  in  each  and  every  county  of  the  State,  so  that  it 
had  only  ten  days  within  which  to  perfect  its  appeal  from 
the  justice.  Rodgers  v.  National  Council,  172  Mo.  App. 
719;  Meyer  v.  Ins.  Co.,  184  Mo.  481;  Kennedy  v.  Ins.  Co., 
165  Pa.  St.  179 ;  Weeron  v.  Ins.  Co.,  166  Pa.  St.  112;  Bur- 
ridge  v.  Ins.  Co.,  211  Mo.  180;  Sidway  v.  Land  &  Live 
Stock  Co.,  187  Mo.  649;  Dougan  v.  Sun  Fire  Office,  39  Mo. 
App.  676;  19  Cyc.  1254;  12  R.  C.  L.  35,  50,  57,  64,  78, 108. 

Frost  (&  Frost  for  respondent. 

(1)  If  the  defendant  had  an  agent  in  the  county 
transacting  its  business,  then  the  rule  would  be  different. 
Young  v.  Niles  Scott  Co.,  122  Mo.  App.  392.  This  same 
doctrine  has  been  for  years  applied  to  railroads.  Slavens 
V.  Railway,  51  Mo.  309;  Crutsinger  v.  Railway,  82  Mo. 
64;  Fitzmaurice  v.  Tumey,  214  Mo.  626;  Julian  v.  Kansas 
City  Star,  209  Mk).  100.  The  defendant  was  a  non-resi- 
dent corporation  without  any  agent  in  the  county  and  it 
had  twenty  days  in  which  to  take  an  appeal.  Spangler  v. 
Protective  Assn.,  172  Mo.  App.  255;  Sec.  7568,  R.  S.  1909. 
(2)  The  lodging  of  the  transcript  of  the  justice  gave  the 
circuit  court  jurisdiction  of  the  cause,  and  the  only  object 
of  the  notice  is  to  give  it  jurisdiction  of  the  person.  Ford 
V.  Gray,  131  Mo.  App.  344;  Baitschat  v.  Downey,  172  Mo. 
App.  636;  Drake  v.  Gorrell,  127  Mo.  App.  636.*^  (3)  The 
motion  filed  by  the  appellant  in  this  cause  was  not  motion 
for  affirmance  or  dismissal  for  failure  to  give  statutory 
notice,  but  was  a  motion  to  dismiss  the  appeal  because 
'Hhe  said  defendant  was  and  is  a  resident  of  Clinton 
County,  State  of  Missouri,  and  no  appeal  was  taken  or 
allowed  to  said  defendant  at  any  time  within  the  time  al- 
lowed by  law"  and  because  **no  .affidavit  for  an  appeal 
or  any  appeal  bond  has  been  made  by  the  defendant  to 
this  action,"  and  other  grounds.  This  motion  did 
amount  to  an  appearance  by  the  plaintiff  and  dispensed 
with  the  statutor}'  notice.    Bartschat  v.  Downey,  172  Mo. 
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App.  636.  These  appearances  were  entirely  independent 
of  his  appearance  on  his  motion  to  dismiss.  How  could 
plaintiff  be  heard  to  enter  his  objections  and  exceptions 
to  the  action  of  the  court  and  be  found  objecting  to  steps 
taken  by  the  appellant  therein  in  said  cause  without  ap- 
pearing in  said  cause?  Furthermore,  his  motion  to  dis- 
Diiss  did  not  confine  his  appearance  for  that  purpose  only, 
^}".  I  ^^^  ^^^  ^^  ^^^  ^^^  dismissal  on  the  ground  of  failure  to 

give  notice,  nor  could  he  have  done  so,  as  a  motion  on 
such  a  ground  would  not  have  been  entertained  until  the 
^lext  term  of  court,  as  that  was  the  first  term  after  the  ap- 
peal.   Furthermore,    the  judgment  in  this  cause    itself 
shows  that  plaintiff  was  in  court  for  all  purposes.    (4) 
^i  using  to  plead  amounted  to  refusing  to  make  defense. 
^  Cyc.  1644.   (5)  On  filing  of  papers  by  the  justice  in  the 
clerk 's  office  the  circuit  court  becomes  possessed  of  the 
^^e,  and  same  cannot  be  dismissed  for  want  of  bond  and 
^davit  if  appellant  file  bond  and  affidavit  before  case  is 
dismissed.    Welsh  v.  Railway,  55  Mo.  App.  599;  State 
V-  Cook,  33  Mo.  App.  57;  Sec.  7580,  R.  S.  1909. 

Brown,  C. — TMs  cause  comes  to  us  upon  the 
certifioate  of  the  Kansas  City  Court  of  Appeals  that 
its  opinion  and  judgment  sustaining  the  judgment  of 
the  circuit  court  is  in  conflict  with  the  opinion  and 
J^^Rrnent  of  the  St.  Louis  Court  of  Appeals  in  Rodgers 
^-  National  Council,  172  Mo.  App.  719. 

The  case  is  well  stated  in  the  opinion  of  the  Kansas 
^ity    Court  of  Appeals  as  follows: 

** Plaintiff,  on  December  23,  1916,  in  a  suit  before 
^  justice  of  the  peace  in  Clinton  County,  obtained  judg- 
'^^^t  for  $124  against  defendant  upon  a  policy  of  acci- 
r-  dent   insurance.    The  defendant  is  a  foreign  insurance 

cortip^j^y  dnly  licensed  to  transact  its  business  in  Mis- 
souri^ but  having  no  local  agent  in  Clinton  County  upon 
^^orti  service  could  be  had,  and  service  was  made  upon 
^^    Superintendent  of  Insurance   at  Jefferson   City  in 
y^^^     County.     On  the  20th  day  from  the  rendition  of 
•'^^STnent,  defendant  was  allowed  an  appeal  to  the  Cir- 

Digitized  by  VjOOQ IC 


272  SUPREME  COURT  OF  MISSOURI. 

Donohue  y.  Southwestern  Surety  Ins.  Co. 

cuit  Court  of  Clinton  County.  The  appeal  was  return- 
able to  the  April  Term,  1917,  of  said  circuit  court,  and 
the  justice  promptly  sent  up  the  transcript  and  papers 
to  that  court. 

**It  seems  that  the  appeal  bond  filed  in  the  justice 
court  was  in  the  name  of  'The  Southern  Insurance  Com- 
pany^ as  principal,  instead  of  'The  Southwestern  Sure- 
ty Insurance  Company,^  and  that  the  notice  of  appeal 
that  was  given,  as  well  as  the  aflSdavit  for  appeal,  were 
made  under  the  caption  of  the  case  entitled,  'Wl  6. 
Donohue  v.  Southern  Surety  Company.' 

''At  the  April  term,  plaintiff  filed  a  motion  to 
dismiss  the  appeal  based  on  two  grounds:  (1)  That  no 
affidavit  for  appeal  and  no  appeal  bond  had  been  filed 
by  the  defendant  in  the  case.  (2)  That  no  appeal  had 
been  taken  or  allowed  to  said  defendant  within  the  time 
allowed  by  law.  At  the  same  time  defendant  filed  a 
motion  to  have  the  justice  send  up  a  correct  transcript 
of  his  record,  and  this  was  done.  Upon  its  appearing 
that  the  appeal  had  been  allowed  by  the  justice  to 
the  Southwestern  Surety  Insurance  Company,  the  court 
permitted  the  corrected  transcript  to  be  filed,  and 
thereupon,  the  defendant  by  leave  of  court,  filed  a  cor- 
rect affidavit  and  appeal  bond,  and  later  the  court  per-* 
mitted  defendant,  through  its  attorney  who  made  the 
affidavit  and  who  was  also  the  sole  surety  on  the  appeal 
bond,  to  amend  same  by  inserting  the  word  'Insurance' 
after  the  words  'Southwestern  Surety'  and  before  the 
word  'Company'  in  the  defendant's  name  wherever 
the  same  appeared  in  said  affidavit  and  bond. 

"Plaintiff's  motion  to  dismiss  was  then  overruled. 
Thereupon  the  cause  was  called  for  trial  and  the  plain- 
tiff refusing  to  plead  further,  the  court  dismissed  the 
case.  Plaintiff  then  appealed."  [Donohue  v.  South- 
western Surety  Insurance  Co.,  202  S.  W.  272.] 

I.  The  controlling  question  in  this  case,  and  the 
one  upon  which  it  has  been  certified  to  us  by  the  Kansas 
City  Court  of  Appeals,  is  whether  or  not  a  foreign  in- 
surance company  having  no  agent,  office  or  other  place 
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of  business  in  the  county  in  which  the  cause  was  origi- 
nally tried  before  a  justice  of  the  peace, 
^^pp^  must  take  its  appeal  from  the  judgment  of  the 
justice  within  ten  days  from  the  time  of  its 
rendition  or  has  twenty  days  for  that  purpose.  This 
depends  entirely  upon  the  question  whether  or  not  the 
Insurance  Company  is,  for  that  purpose,  a  resident  or 
non-resident  of  the  county  within  the  meaning*  of  the 
following  provision  of  Section  7568,  Revised  Statutes 
of  1909:  **The  appeal  must  be  made  within  ten  days 
after  the  judgment  was  rendered,  but  if  a  non-resident 
of  the  county  where  the  suit  shall  be  instituted,  the 
party  shall,  in  all  cases  of  appeal  allowed  by  this  article, 
have  twenty  days  to  make  such  appeal."  It  is  contended 
by  the  Insurance  Company  that  it  comes  within  the 
terms  of  the  clause  last  quoted,  and  that  therefore 
its  appeal  taken  within  twenty  days  was  timely.  There 
can  be  no  doubt  of  the  correctness  of  this  proposition  if 
the  word  * 'non-resident'^  is  to  be  construed  accord- 
ing to  its  literal  meaning,  but  the  appellant  contends 
that,  for  the  purpose  of  this  appeal,  the  respondent  ac- 
quires the  status  of  residence  hy  virtue  of  certain  statu- 
tory provisions  to  which  we  wiU  presently  refer. 

Foreign  corporations  generally  are  prohibited  from 
transacting  business  as  such  in  this  State  without  com- 
plying with  certain  prerequisites  and  obtaining  from 
the  Secretary  of  State  a  license  therefor,  and  establisli- 
ing  and  maintaining  an  oflSce  for  the  transaction  of  their 
business  in  this  State  where  legal  sendee  may  be  ob- 
tamed  upon  them.  [R.  S.  1909,  sec.  7040.]  Foreign 
insurance  companies  doing  business  in  this  State,  being 
under  direct  supervision  of  the  Insurance  Department, 
are  required  (Id.  sec.  7042)  to  file  with  the  Superin- 
tendent of  the  Insurance  Department  a  written  instru- 
ment or  power  of  attorney  appointing  and  authorizing 
the  Superintendent  of  the  Insurance  Department  to 
acknowledge  or  receive  service  of  process  issued  from 
any  court  of  record,    justice  of  the   peace  or  inferior 
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court,  and  upon  whom  such  process  may  be  served  in 
all  proceedings  instituted  against  them.  This  last 
provision,  it  is  contended,  makes  the  foreign  insurance 
company  not  only  a  resident  of  the  State  for  all  the 
purposes  of  any  such  legal  proceeding,  whether  involv- 
ing the  service  of  legal  process  or  not,  but  also  a  resi- 
dent of  each  particular  county  as  distinguished  from  all 
others.  The  plaintiff  may  leave  his  home  where  the 
defendant  Insurance  Company  stands  waiting  at  his 
door,  and  seek  his  remedy  wherever  he  may  find  an 
atmosphere  favorable  to  his  cause.  As  we  have  stated 
in  Meyer  v.  Insurance  Company,  184  Mo.  1.  c.  489:  ''An 
individual  can  reside  in  only  one  county  at  a  time, 
whereas  the  statute  makes  a  foreign  insurance  com 
pany  a  resident  of  every  county  in  the  State  for  the 
purpose  of  a  suit  against  it." 

Assuming  th^t  this  proposition  correctly  states  the 
meaning  of  the  statute  under  consideration  in  its  appli- 
cation to  the  question  of  jurisdiction  then  before  the 
court,  we  are  still  far  from  determining  its  applica- 
tion to  the  question  in  this  case,  which  is  whether  the 
defendant,  being  already  in  court,  was  entitled  to  twenty 
days  in  which  to  make  its  appeal.  It  cannot  be  contend- 
ed  that  the  statute  in  question,  without  using  the  word 
resident  or  residence  in  any  form,  or  any  equivalent 
words,  has  made  the  insurance  company  a  resident  of 
each  county  in  this  State  for  all  the  purposes  implied 
in  the  omitted  word.  The  statute  which  authorizes 
process  to  be  served  on  the  Superintendent  of  Insurance, 
upon  which  the  jurisdiction  is  founded  in  this  case  (R. 
S.  1909,  see.  7398;  also  Id.  sec.  7399),  gives  jurisdic- 
tion in  cases  ,where  the  defendant  is  a  non-resident  of 
the  county  in  which  the  plaintiff  resides,  to  a  justice 
of  the  peace  of  any  township  in  such  county  where 
he  may  be  found,  and  where  the  defendant  is  a  non- 
resident of  the  State,  to  any  justice  of  the  peace  of  any 
county  in  the  State  wherein  defendant  may  be  found. 
None  of  these  statutes,  by  conferring  jurisdiction  over 
the  non-resident,  brings  bim  into  the  county  or  State 
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lor  any  other  purpose.  So  far  as  the  time  for  taking 
his  appeal  is  concerned  he  remains  a  non-resident  of 
the  county  still.  The  non-resident  of  the  county  who 
comes  into  the  jurisdiction  is  served  and  judgment  ren- 
dered against  him.  When  he  desires  to  appeal,  his 
distance  from  his  home  is  taken  into  account  and  the 
law  grants  him  time  on  that  account.  It  extends  the 
same  clemency  and  favor  to  the  non-resident  of  the 
State  who  is  caught  within  the  jurisdiction.  The  foreign 
insurance  company,  as  far  ag  this  law  is  concerned, 
stands  on  the  same  footing.  It  is  forced  into  the  juris- 
diction as  a  condition  for  the  transaction  of  business 
in  the  State,  but  is  not  by  the  words  or  any  reasonable 
implication  of  the  law  excepted  from  the  statutory  grant 
of  favor  as  to  the  time  allowed  for  his  appeal.  The 
plaintiff  as  we  have  said  might  leave  his  own  home  and 
go  to  the  most  inaccessible  county  in  the  State  to 
bring  his  suit,  but  the  Legislature  reasonably  and  justly 
permits  the  defendant  time  to  go  and  return  for  the 
purpose  of  taking  his  appeal. 

This  intention  is  shown  in  the  very  section  we  are 
now  construing   (Section  7042):     *'In  case  such  proc- 
ess is  issued   by  a   justice    of  the   peace  or  other  in- 
ferior court,  the  same  may  be  directed  to  and  served 
by  any  officer  authorized  to   serve  process  in  the   city 
or  county    where    said    Superintendent    shall  have  his 
offi^^e,  at  least  fifteen  days  before  the  return  day  thereof, 
^^d  such  service  shall  confer  jurisdiction.'^    While   in 
other    eases   ten   days  only   are  required  between   the 
service  and  return  day,  fifteen  days  are  expressly  allow- 
^^  in  this  State-wide  proceeding.     In  this  the  Legisla- 
*^^^    expressly   recognizes   its    status  of  non-residence, 
^e  think  the  appeal  was  taken  in  time.    The  Kan- 
^?®   City  Court  of  Appeals  arrived  at  the  same  conclu- 
sion ill  an  opinion  in  which  it  cites  and  reviews  the  au- 
thorities applicable  and  in  which  we  fully  concur,  and 
.^Mclx  we  adopt  as  our  own.     [202  S.  W.   272,1    What 
^^   U^ve    here  written  is  only  to  suggest  a    different 
statx^ipoint  from  which  the  question  may  be  approached. 
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II.  The  judgment  of  the  justice  of  the  peace  from 
which  the  appeal  to  the  Circuit  Court  for  Clinton 
County  was  taken  was  against  this  respondent,  and  the 
appeal  was  returnable  to  the  April  term  of  the  circuit 
court.  This  appellant  appeared  in  the  circuit  court 
at  that  term  and  filed  his  motion  to  dismiss 
i^^ond.  *^®  appeal,  assigning  as  grounds  therefor 
that  no  affidavit  or  recognizance  for  appeal 
had  been  filed  before  the  justice.  The  defendant  at  the 
same  time  filed  a  motion  for  a  rule  upon  the  justice  to 
send  up  an  amended  transcript,  which  showed  that  the 
appeal  had  been  allowed  in  the  proper  name  of  the 
appellant,  and  thereupon  a  hearing  was  had  and  the 
circuit  court  made  an  order  permitting  the  true  name 
of  the  defendant  to  be  inserted  in  the  affidavit  and  bond, 
which  was  done  by  the  defendant's  attorney  who  made 
the  affidavit  and  was  sole  surety  on  the  bond,  and  the 
cause  was  thereupon  permitted  to  proceed. 

We  do  not  think  there  was  any  error  in  this.  It 
was  done  in  compliance  with  the  terms  of  Section  7580, 
Revised  Statutes  1909,  which  provides  that  **no  appeal 
allowed  by  a  justice  shall  be  dismissed  for  want  of  an 
iaffidavit  or  recognizance,  or  because  the  affidavit  or 
recognizance  made  or  given  is  defective  or  insufficient, 
if  the  appellant  or  some  person  for  him  will,  before  the 
motion  to  dismiss  is  determined,  file  in  the  appellate 
court  the  affidavit  required,  or  enter  into  such  recog- 
nizance  as  he  ought  to  have  entered  into  before  the 
allowance  of  the  appeal,  and  pay  all  costs  that  shall 
be  incurred  by  reason  of  such  defect  or  omission,  with 
respect  to    such   affidavit   or   recognizance." 

This  statute  speaks  for  itself.  The  circuit  court 
obtained  its  jurisdiction  from  the  allowance  of  the  ap- 
peal by  the  justice,  and  thenceforth  it  was  its  duty 
to  determine  whether  the  appeal  had  been  properly 
taken  and  to  determine  how  its  statutory  jurisdiction 
should  be  exercised.  The  fact  that  these  deficiencies 
were  supplied  by  amendment  to  the  original  affidavit 
and  recognizance  could  make  no  difference,  as  all  the 

Digitized  by  VjOOQ IC 


7ol.  281]  OCTOBER  TERM,  1919.  277 

D(Hiohue  y.  Southwestern  Surety  Ins.  Co. 

parties  affected  by  the  alteration  were  before  the  court 
and  bound  by  its  action  in  connection  with  their  own. 

m.  A  more  serious  question  is  presented  by  the 
action  of  the  circuit  court  in  dismissing  the  plaintiff's 
action  at  the  return  term  of  the  appeal. 

Section  7583,  Revised  Statutes  1909,  provides:  *'If 
the  appellant  fail  to  give  notice  of  his  appeal  when 
such  notice  is  required,  the  cause  shall,  at  the  option 
of  the  appellee,  be  tried  at  the  first  term,  if  he  shall 
enter  his  appearance  on  or  before  the  second  day  there- 
of, or,  at  his  instance,  shall  be  continued  as  a  matter 
of  course  until  the  succeeding  term,  at  the  cost  of  the 
^^^^  appellant ;  but  no  appeal  shall  be  dismissed  for 
the  want  of  such  notice.  When,  however,  the  ap- 
pellee enters  his  appearance  and  demands  trial  as  pro- 
vided for  by  this  section  and  the  appellant  fails  to  ap- 
pear, the  judgment  on  motion  of  appellee  shall  be  af- 
firmed.*' 

The  only  nottce  of  the  appeal  from  the  justice 
of  the  peace  in  this  case  consisted  of  a  written  state- 
ment that  the  ** Southern  Surety  Company'*  had  taken 
an  appeal  from  the  judgment  of  Joseph  Brown,  a  jus- 
tice of  the  peace,  on  the  23rd  day  of  December,  1916 

for dollars  and  costs  in  favor  of  plaintiff  and 

against  the  Southern  Surety  Company  •  retunrable  at 
the  April  term  of  the  Circuit  Court  for  Clinton  County. 
That  this  notice  was  so  defective  as  to  constitute  no 
notice  under  the  statute  seems  to  us  to  be  evident.  It 
was  signed  *' Southern  Surety  Company."  The  name 
bore  no  natural  relation  to  the  defendant,  which  is  an 
insurance  company  by  namte  as  well  as  in  fact,  and- not 
a  surety  company  at  all  so  far  as  appears  in  the  record. 
The  description  referring  to  its  location  contained  no 
synonym  of  ''Southwestern,"  which  performs  that  of- 
fice in  the  name  of  the  defendant.  While  it  is  not  prob- 
able that  the  plaintiff  was  an  habitual  litigant  and 
could  therefore  guess  that  it  referred  to  the  suit  of 
the  insurance  company  whose  policy  he  held,  we  are  not 
at  liberty  to  depart  from  a  rule  which  requires  the  es- 
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sential  elements  of  legal  process  to  be  stated,  and  not 
left  to  mere  inference.  The  object  of  the  requirement 
of  reasonable  certainty  in  the  statement  of  a  fact  as  no- 
tice of  its  existence  in  legal  proceedings  is  to  avoid  the 
possibility  of  concealment  4n  cases  where  concealment 
may  be  practicable  and  desirable.  We  think  it  would 
be  dangerous  to  hold  that  this  paper  is  sufficient  notice 
of  the  appeal  of  this  case.  Some  such  idea  was  prob- 
ably in  the  mind  of  the  Legislature  when,  instead  of 
providing  a  procedure  for  cases  in  which  the  appellee 
did  not  know  of  the  appeal,  it  included  all  cases  in 
which  the  notice  required  by  law  had  not  been  given. 

Although  this  section  is  somewhat  complicated  in 
its  construction  it  plainly  provides  that  if  the  appellee 
shall  appear  on  or  before  the  second  day  of  the  return 
term  the  case  shall,  at  his  option,  be  tried  at  that  term, 
and  that  if  he  shall  appear  at  the  return  term  and  de- 
mand trial,  and  the  appellant  shall  not  appear,  the 
judgment  shall,  upon  motion  of  the  appellee,  be  affirm- 
ed. The  question  presents  itself  whether,  in  this  case, 
the  appellee  exercised  his  option  to  try  the  case.  His 
appearance  consisted  in  the  filing  of  a  motion  to  dis- 
miss the  appeal  on  other  grounds  than  the  failure  to 
give  the  statutory  notice,  and  his  statement  that  he 
would  not  plead  further.  Whatever  else  this  might 
mean,  it  was  not  a  demand  for  trial  at  that  term.  The 
utmost  that  we  can  assume  is  that  it  indicated  his  pur- 
pose not  to  try  at  that  term.  He  had  come  to  exercise 
his  right  to  have  the  appeal  dismissed  unless  his  oppo- 
nent should  file  a  sufficient  affidavit  and  recognizance 
before  his  motion  should  be  determined.  [Id.  Sec. 
7580.]  The  appellant  elected  to  do  this,  thereby  con- 
fessing that  the  motion  of  the  appellee  was  well  taken, 
and  it  now  contends  that  its  filing  was  not  only  a  gen- 
eral appearance  in  the  case,  but  an  exercise  of  the  op- 
tion to  try  at  that  term.    We  do  not  think  so. 

When  the  amended  affidavit  and  recognizance  were 
filed  and  the  plaintiflF's  motion  to  dismiss  the  appeal 
was  overruled,  the  court  niiade  the  following  entrj^: 
'*The  said  cause  coming  on  for  trial,  the  plaintiflF  re- 
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fused  to  plead  further  than  the  motion  to  dismiss, 
whereupon  the  court  ordered  said  cause  to  be  dismiss- 
ed. Whereupon,  the  said  cause  was  dismissed  of  record 
in  said  court." 

This  refusal  to  ''plead  further  than  the  motion  to 
dismiss"  amounted  to  nothing  more  than  a  protest 
against  being  forced  to  trial  at  a  termi  in  which  the 
cause  was  triable  only  at  his  option.  He  had  been  suc- 
cessful in  forcing  the  appellant  to  perfect  its  appeal 
by  amendment  to  the  affidavit  and  recognizance,  and 
thereupon  the  case  stood  as  if  the  appeal  had  been  well 
taken  and  no  notice  given.  It  was  error  to  dismiss  the 
cause  for  failure  of  the  plaintiff  to  proceed  to  prove 
his  case  which  he  was  under  no  duty  to  do  at  that  term. 
This  error  appearing  upon  the  face  of  the  record  the 
judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings ;  and  it  is  so  or- 
dered.   Bagland  and  Small,  CC,  concur. 

PER  CURIAM: — The  foregoing  opinion  of  Brown, 
C,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  concur. 


ALINDA  H.  VORDICK,  Appellant,  v.  AUGUST  H. 
VORDICK,  Deceased;  WILLIAM  H.  HAU- 
SHULTE,  Executor  of  Will  of  AUGUST  H.  VOR- 
DICK. 

Division  One,  Blarch  2,  1920. 

1.  JXTBISDICnON:  Usurpation.  Under  a  constitutional  government 
the  acts  of  a  court  not  within  its  powers  prescribed'  by  the  organic 
law  are  usurpations,  and  when  done  by  a  court  of  last  resort  may 
become  a  gravu  menace. 

2. :    DlTorce:     Other  lESues.    Divorce  per  se  is  not  one  of  the 

cases  named  in  the  Constitution  in  which  an  appeal  lies  to  the 
Supreme  Court,  and  if  it  has  jurisdiction  to  review  a  judgment  for 
divorce  on  its  merits  it  must  be  because  it  involves  some  issue 
which  brings  it  within  the  enumeration  of  specific  cases  wherein 
Jt  18  given  appellate  Jurisdiction.  ^.^.^.^^^ byGoOglc 
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3.  :  : ^:   Alimony:   Amount  in  Dispute:   How  Ascertained. 

Where  the  trial  court  granted  the  wife  a  divorce  and  alimony  in 
the  sum  of  $5,000,  and  the  only  possible  ground  upon  which  the 
Supreme  Court  has  Jurisdiction  of  her  appeal  is  that  the  amount 
in  dispute  exceeds  $7,500,  the  fact  that  it  has  jurisdiction  on  that 
ground  must  affirmatively  appear  from  the  record  made  in  the  trial 
court;  and  if  the  petition  does  not  allege  any  definite  amount 
she  is  entitled  to  recover,  either  as  alimony  or  attorney's  fees, 
the  entire  record  should  be  examined,  to  determine  what  is  the 
amount  in  dispute. 


:  :  :  :  Inadequate  Award:  Social  Sta- 
tion. Where  the  plaintiff  in  her  petition  in  the  divorce  case  did 
not  allege  the  amount  she  was  entitled  to  recover  as  alimony  or 
attorney's  fees  and  its  prayer  was  that  she  be  adjudged  such  ali- 
mony as  in  the  nature  of  the  case  and  the  circumstances  of  the  par- 
ties may  be  right  and  proper,  and  in  her  motion  for  a  new  trial  she 
complained  -  that  the  amount  of  alimony  awarded  her  was  inade- 
quate and  less  than  she  was  entitled  to  under  the  law  and  the 
evidence  and  further  that  she  should  have  been  adjudged  an 
amount  sufficient  to  yield  her  an  income  that  would  support  her 
according  to  the  station  in  life  of  herself  and  defendant,  the 
amount  in  dispute  on  her  appeal  is  the  difference  between  the 
$5,000  adjudged  to  her  and  either  (a)  the  adequate  amount  to 
which  she  is  entitled  under  the  law  and  the  evidence,  or  (b)  an 
amount  that  would  yield  an  income  sufficient  to  support  her 
according  to  her  station  in  life;  and  unless  it  affirmatively  appears 
from  the  entire  record  that  the  amount  she  was  entitled  to  recover 
for  one  or  the  other  of  these  reasons,  is  an  amount  in  excess  of 
$12,500,  the  Supreme  Court  has  no  jurisdiction  of  her  appeal — ^there 
being  no  other  ground  on  which  jurisdiction  is  invested  in  said 
court  except  the  one  possible  ground  that  the  amount  in  dispute 
exceeds  $7,500.  But  she  could  have  fixed  appellate  jurisdiction 
in  the  Supreme  Court,  by  claiming  in  her  petition  an  amount  in 
excess  of  $7,500  over  and  above  the  amount  awarded  her  by  the 
trial  court,  unless  the  allegations  made  it  apparent  that  such  claim 
was  fictitious  and  colorable  only. 

DIVOSCB:  Dower  After  Decree  for  Wife.  The  wife's  inchoate 
dower  in  her  husband's  real  estate  is  unaffected  by  a  decree  grant- 
ing her  alone  a  divorce  and  awarding  her  alimony  in  a  named  sum 
of  money,  which  is  not  adjudged  to  be  in  lieu  of  dower. 

Estate  by  the  Entirety:  Ootenants  Upon  Divorce  Decree.  Resi- 
dence property,  bought  by  the  husband  and  by  his  bounty  conveyed 
to  him  and  his  wife  as  tenants  by  the  entirety,  by  virtue  of  a  decree 
of  divorce  in  her  favor  becomes  the  property  of  the  two  equally  as 
tenants  in  common. 
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Appeal  from  St.  Louis  County  Circuit  Court. — Eon,  G. 
A.  Wurdeman,  Judge. 

Transferred  to  St.  Louis  Court  of  Appeals. 

Homer  Hall  for  appellant. 

Mitench,  Walther  £  Muench  for  respondent. 

RAGLAND,  C. — This  action  was  begun  April  3, 
1914,  in  the  Circuit  Court  for  St.  Louis  County,  by  Alinda 
B.  Vordick  against  August  H.  Vordick  for  divorce  and 
alimony.  Plaintiff  and  defendant  were  married  Septem- 
ber 11,  1913,  and  separated  March  7,  1916.  At  the  time 
of  their  marriage  plaintiff  was  a  widow,  about  fifty  years 
of  age,  and  resided  at  Troy,  New  York,  where  she  had 
a  married  daughter  living;  the  defendant  was  a  widower, 
about  sixty-five  years  of  age,  having  also  a  married 
daughter,  and  resided  in  the  City  of  St.  Louis.  They  first 
met  on  a  cruise  through  the  Orient  in  the  spring  of  1912. 
On  their  return  to  their  respective  homes  a  correspond- 
once  ensued,  resulting  in  their  marriage.  Soon  after 
their  marriage  defendant  purchased  a  home  in  an  attrac- 
tive residence  district  in  University  City,  St.  Louis 
County,  paying  therefor  $12,500.  It  contained  eleven 
rooms  and  was  a  two  and  a  half  story  structure.  There 
they  began  housekeeping.  They  kept  no  servants,  but 
plaintiff  with  some  assistance  from  defendant  did  all  of 
the  housework,  including  the  cooking,  washing,  ironing, 
etc.  Except  for  recreation  trips  they  lived  there  con- 
tinuously until  their  separation.  They  spent  four  weeks 
in  Michigan  in  July,  1914,  and  about  two  months  in  Cali- 
fornia in  the  summer  of  1915.  When  they  were  at  home 
she  never  went  anywhere  except  to  church  and  to  meet- 
ings of  certain  of  its  auxiliary  societies.  Their  brief  life 
together  was  tempestuous  from  the  beginning.  From  the 
first  the  defendant  indulged  in  violent  outbursts  of  tem- 
per, during  which  he  applied  offensive  epithets  to  plain- 
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tiff  and  not  infrequently  struck  her.  Immediately  after 
these  explosions  the  domestic  atmosphere  invariably 
cleared,  the  defendant  asked  forgiveness,  which  was  ap- 
parently freely  granted,  and  periods  of  unalloyed  felicity 
followed.  Defendant's  violent  exhibitions  of  passion 
were  occasioned  by  his  y^oiow^t/v  produced  no  doubt  by  a 
disordered  imagination,  and  as  time  went  on  they  recur- 
red with  more  frequency.  At  first  the  plaintiff  was  the 
passive  recipient  of  his  violence,  later  she  defended  her- 
self with  a  right  good  will,  and  in  the  last  encounter  it 
cannot  be  said  that  she  got  the  worst  of  it.  While  she  car- 
ried a  *  *  black  eye ' '  for  a  week  or  more,  his  spectacles  were 
broken,  his  ** whole  left  side  scratched  up''  and  he  was 
laid  up  in  bed  where  he  **  suffered  all  night  for  two  or 
three  days."  As  a  result  of  this  pitched  battle  plaintiff 
left  and  went  to  a  hotel,  but,  as  fierce  as  it  was,  her  af- 
fection for  defendant,  apparently,  was  not  appreciably 
lessened  thereby,  for  a. day  or  two  afterward  she  stole  un- 
obtrusively into  their  home  and  pinned  a  note  to  his  pil- 
low, containing  this  brief  message,  **I  love  you."  On 
finding  this  he  went  in  pursuijt.  An  interview  followed, 
at  which  she  gently  insinuated  that  he  should  settle  on 
her  some  of  his  property  as  a  peace  offering.  This  he 
could  not  abide,  and  the  breach  became  final. 

The  evidence  most  favorable  to  plaintiff's  conten- 
tion tends  to  show  that  at  the  time  of  the  trial  the  defend- 
ant owned  the  following  property :  Notes  and  securities, 
bearing  six  per  cent  annual  interest,  to  the  amount  of 
$30,000;  a  forty-six  acre  tract  of  land  two  miles  west  of 
Clayton  in  St.  Louis  County,  of  the  estimated  value  of 
$38,800;  a  fifty-acre  tract  on  the  Bellefontaine  Road  north 
of  the  City  of  St.  Louis,  of  the  estimated  value  of  $12,500; 
and  two  lots  in  an  outlying  industrial  district  of  the  City 
of  St.  Louis,  of  a  value  estimated  at  from  $30,000  to 
$40,000.  All  of  this  real  estate  was  unimproved  and  the 
values  put  on  it  by  witnesses  were  concededly  specula- 
tive. Parts  of  one  or  more  of  the  larger  tracts  were  rent- 
ed to  gardneis  and  yielded  an  annual  rental  of  from  five 
hundred  to  six  hundred  dollars.    The  rents  received  from 
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the  remainder  were  nominal.  In  addition  to.  the  property 
just  mentioned,  there  was  the  residence  which  the  defend- 
ant purchased  for  $12,500,  and  which  appellant  in  her 
brief  tacitly  admits  he  caused  to  be  conveyed  to  her  and 
himself  jointly,  thereby  creating  in  them  an  estate  by  the  ; 
entirety.  The  evidence  also  discloses  inferentially  that 
the  plaintiff  at  the  time  of  her  marriage  to  defendant  vas, 
and  at  the  time  of  the  trial  continued  to  be,  possessed  of 
some  means,  the  extent  of  which,  however,  even  approxi- 
mately, is  not  suggested.  The  defendant  was  a  physician, 
but  had  retired  from  active  practice,  only  occasionally 
treating  an  old  patient.  His  income  from  this  source 
must  have  been  meagre. 

The  petition  as  ground  for  divorce  sets  out  with 
particularity  indignitfies  of  the  character  hereinbefore 
indicated.  It  also  alleges  that  the  defendant  is  se'ized 
and  possessed  of  real  and  personal  property  and  money 
of  the  value  of  $250,000  and  that  the  plaintiff  is  with- 
out adequate  m^ans  of  support  and  for  the  prosecution 
of  this  suit.  The  prayer  is  for  divorce  and  **that  the 
court  will  adjudge  to  her  such  alimony,  support  and 
maintenance  out  of  the  property  of  the  defendant  as 
under  the  nature  of  the  case  and  the  circumstances  of 
the  parties  may  be  right  and  proper.''  The  answer  ad- 
mitted the  marriage,  denied  the  other  allegations  of 
the  petition   and  set  up  counter  indignities. 

The  court  found  the  issues  for  plaintiff  and  that  she 
was  the  innocent  and  injured  party  and  granted  her  a 
divorce.  It  also  adjudged  that  as  and  for  alimony  in 
gross  she  recover  the  sum  of  $9,000,  on  the  condition 
that  witMn  twenty  days  thereafter  she  relinquish  hei 
inchoate  dower  in  defendant's  real  estate,  and  that 
failing  so  to  do  ^he  recover  ihe  sum  of  $5,000.  She  de- 
clined to  relinquish  her  inchoate  dower  so  that  the 
judgment  for  alimony  in  gross  is  cor  the  sum  of  $5,000. 

Plaintiif  filed  a  motion  for  a  new  trial  on  tht 
grounds,  among  others,  that  the  alimony  and  attorney 'fc 
fee  are  **  wholly  inadequate  and  much  less  than  the 
plaintiff  is  entitled  to  under  the  law  and  the  evidence," 
and  that  the  judgment  ought  to  be  for  an  amount  sut 
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ficient  to  give  plaintiff  a  net  income  which  would  pro- 
vide for  her  support  and  maintenance  in  accordance 
with  the  station  in  life  of  plaintiff  and  defendant.  Tht 
motion  was  overruled,  and  an  appeal  from  the  judg- 
ment awardiiig  aJimony  and<  attorney's  fees  was 
granted  to  this  court.  Pending  this  appeal  the  defend- 
ant has  died  and  the  cause  has  been  revived  in  the  name 
of  his  executor. 

The  principal  assignment  of  error  is  that  **the 
court  erred  in  awarding  to  plaintiff  an  inadequate  and 
insufficient  amount  as  alimony  in  gross  and  for  attor- 
ney's fees." 

It  would  be  easier  to  dispose  of  this  appeal  on  the 
merits  than  on  a  question  of  jurisdiction,  but,  as  has 
often  been  said  and  it  does  not  hurt  to  repeat  it  occa- 
sionally, under  a  constitutionp,!  government  the  acts 
of  a  court  not  within  the  powers  prescribed  by  the  or- 
ganic law  are  usurpations,  and  when  done  by  a  court 
of  last  resort  may  become  a  grave  menace.  To  determine 
our  jurisdiction  before  proceeding  is,  therefore,  at  all 
times  an  imperative  duty.  Divorce  per  se  is  not  one  of  tht 
cases  named  in  the  Constitution  in  which  an  appeal  lies 
to  this  court.  If  we  have  jurisdiction  to  determine  this 
appeal  on  the  merits,  therefore,  it  is  because  that, 
notwithstanding  it  is  for  divorce,  it  has  some  attribute 
that  brings  it  within  the  enumeration  of  the  specific 
cases  wherein  we  have  appellate  jurisdiction.  From  a 
view  of  the  entire  record,  the  only  possible  one  is  that 
the  amount  in  dispute,  exclusive  of  costs,  exceeds  seven 
thousand  five  hundred  dollars.  And  if  we  have  juris- 
diction on  that  ground  it  must  be  because  that  fact 
affirmatively  appears  from  the  record  made  in  the 
trial  court.  [Kitchell  v.  Railway  Co.,  ^46  Mo.  455457; 
State  ex  rel.  v.  Gill,  107  Mo.  44,  49;  State  ex  rel.  v.  Rey- 
nolds, 256  Mo.  710-717;  Tobacco  Co.  v.  Rombauer,  113 
Mo.  435;    Huntington  v.  Saunders,  163  U.  S,  319.] 

The  petition  does  not  allege  any  definite  amount 
that  plaintiff  is  entitled  to  recover  either  as  alimony 
or  attorney's  fees.  Its  prayer  is  that  the  plaintiff  be  ad- 
judged such  alimony  as  under  the  nature  of  the  case  and 
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the  circumstances  of  the  parties  may  be  right  and  proper. 
The  entire  record,  however,  should  be  looked  to  in  order 
to  determine  the  amount  in  dispute ;  the  petition  is  not 
conclusive  in  that  respect.  [Vanderberg  v.  Gas  Co.,  199 
Mo.  455.]  In  the  motion  for  a  new  trial  plaintiff  complains 
that  the  amount  of  alimony  awarded  to  her  is  inade- 
quate and  less  than  she  is  entitled  to  under  the  law 
and  the  evidence,  and  further  that  she  should  have 
been  allowed  an  amount  sufficient  to  yield  her  an  income 
that  would  support  her  according  to  the  station  in  life 
of  plaintiff  and  defendant.  As  the  trial  court  awarded 
plaintiff  $5,000  aMmjony,  the  amount  in  dispute  is  the 
difference,  if  any,  between  that  amount  and,  either  the 
adequate  amount  to  which  plaintiff  is  euititled  under 
the  law  and  the  evidence,  or  an  anwunt  that  would 
yield  her  an  income  sufficient  to  support  her  according 
to  her  station  in  life.  On  the  question  of  jurisdiction, 
therefore,  it  is  for  us  to  determine  whether  it  affirma- 
tively appears  from  tho  entire  record,  including  the 
evidence,  that,  either  the  adequate  allowance  to  which 
plaintiff  is  entitled  under  the  law  and  the  evidence,  or 
an  amount  suffi^cient  to  yield  her  the  income  mentioned, 
is  in  excess  of  $12,500. 

An  examination  of  the  evidence  discloses  in  a  gen- 
eral way  that  at  the  time  of  the  trial  defendant  was 
sixty-seven  years  of  age,  that  he  had  passed  the  produc- 
tive period  of  his  life  and  that  while  his  property  was 
estimated,  by  those  in  sympathy  with  plaintiff's  conten- 
tion as  to  its  value,  at  from  $110,000  to  $120,000,  more 
than  three-fourths  of  it  consisted  of  unimproved  non- 
income-producing  real  estate  for  which  there  was  no 
market  except  a  speculative  one.  The  residence  prop- 
erty for  which  defendant  soon  after  the  marriage  paid 
$12,500,  being  through  his  bounty  held  by  plaintiff  and 
•  defendant  as  tenants  by  the  entirety,  by  virtue  of  the 
decree  of  divcfrce  became  the  property, of  the  two  equal- 
ly as  tenants  in  common.  Plaintiff's  inchoate  dower  in 
the  remainder  of  the  real  estate  was  wholly  unaffected 
by  the  decree,  and,  by  reason  of  his  age,  it  could,  at 
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the  time  of  the  trial,  have  been  reasonably  anticipated 
that  before  the  lapse  of  marly  years  it  would  become 
consmimmte,  as  it  in  fact  has  since  this  appeal  was  tak- 
en. Of  the  remaining  property,  consisting  of  $30,000 
in  notes  and  securities,  $12,500  is  nearly  half.  Neither  / 
to  the  accumulation  of  this,  nor  to  that  of  any  of  de- 
fendant's property,  did  plaintiff  contribuite  in  the 
slightest  degree,  either  in  money  or  labor,  or  in  sacrifice 
or  thought.  Such  contribution  cannot,  therefore,  fur- 
nish a  basis  for  giving  her  a  moiety  or  any  other  defi- 
nite part  of  his  estate  as  it  did  in  Gercke  v.  Gercke,  100 
Mo.  237.  However,  she  is  entitled  to  have  sufficient 
alimony  to  recompense  her  for  the  protection  and 
support  lost  to  her  by  defendant's  breach  of  the  mari- 
tal obligation  ending  in  the  decree  of  divorce.  From 
the  facts  in  evidence  it  does  not  appear  that  the  value 
in  money  of  such  protection  and  support  necessarily 
exceeds  $12,500.  Appellant  suggests  that  a  just  recom- 
pense therefor  would  be  an  amount  suflScient  to  furnish 
her  an  income  that  would  support  her  according  to 
her  station  in  life.  Let  it  be  conceded.  She  dSd  not 
lose  her  home  by  reason  of  the  divorce,  and.  the  evi- 
dence does  not  show  directly  or  by  necessary  inference 
that  the  income  from'  the  $12,500  would  not  support 
her  in  that  home,  or  in  another  obtained  with  the  pro- 
ceeds of  the  sale  of  her  interest  in  it,  according  to  the 
style  and  manner  of  living  adopted  by  plaintiff  and 
defendant  during  their  marriage.  Defendant's  gross 
income  out  of  which  he  supported  hinxself  and  wife  was 
approximately  $2400  a  year.  If,  instead  of  awarding 
plaintiff  alimony  in  gross,  the  court  had  required  de- 
fendant to  pay  her  annually  during  her  life  one-half 
of  his  income,  or  $1200,  the  present  value  thereof,  ac- 
cording to  the  Carlisle  tables  of  mortality  adopted  by 
statute  in  this  State  for  certain  purposes,  would  be  less 
than  $12,500.  Upon  any  reasonable  vievf  of  the  evi- 
dence as  a  whole,  it  does  not  affirmatively  api>ear  that 
plaintiff  is  necessarily  entitled  to,  or  that  she  daimed  in 
the  court  below,  alimony  in  gross  in  excess  of  $12,500. 
The  ev^idence    does  not     show  the  extent  of  plaintiff's 
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means,  and  for  that  reason  the  adequacy  or  inadequacy 
of  the  allowance  of  $500  to  her  for  attorney's  fees  has 
not  been  considered  in  connection  with  the  entire  judg- 
ment for  $5500,  of  which  it  is  a  comiponeat  part. 

This  case  presents  a  striking  instance  of  the  diflScul- 
ty  often  encountered  in  determining  from  the  record  the 
amount  in  dispute  when  jurisdictJionaL  From  the  very 
nature  of  the  controversy  an  examination  of  the  evi- 
dence to  determine  the  amount  in  dispute  involves  to 
some  extent  a  consideration  of  the  merits,  and  the  con- 
clusions reached  of  necessity  include  the  holding  that 
appellant  on  the  facts  in  proof  is  not  entitled  to  alimony 
in  gross  in  excess  of  $12,500.  This  d'iflSculty  would  have 
been  obviated  had  plaintiff  made  claim  to  some  definite 
amount  in  her  petition,  or  elsewhere  of  record,  in  the 
court  below.  The  amount  so  claimed,  if  in  excess  of 
$7,500,  over  and  above  the  amount  awarded  by  the  court, 
would  have  fixed  appellate  jurisdiction  in  this  court,  un- 
.  less  it  was  apparent  that  such  claim  was  fictitious  or  col- 
orable merely,  and  in  this  case  it  probably  would  not 
have  been  so  regarded.  [Cherr>'  v.  Cherry,  150  Mo. 
App.  414,  167  S..W.  539;  State  v.  G511,  supra;  Tobacco 
Co.  V.  Rombauer,  supra.] 

As  it  does  not  affirmatively  appear  from  the  entire 
record  that  the  amount  in  dispute,  exclusive  of  costs,  ex- 
ceeds $7,500,  this  court  is  without  jurisdiction  of  the  ap- 
peal. It  is  ordered  that  the  cause  be  transferred  to  the 
St.  Louis  Court  of  Appeals. 

Brown  and  Small,  CC,  concur. 

PER  CURIAM:— The  foregoing  opinion  of  Rag- 
land,  C,  is  adopted  as  the  opinion  of  the  court.  All  of 
the  judges  concur. 
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HARRY  E.  RIDINaS,  Administrator  De  Bonis  Non  of 
Estate  of  T.  D.  iOEOBaE,  ORA  LEE  RIDINGS, 
BERTHA  GEORGE  RENTSCHLER  et  al.  v.  HAM- 
ILTON SAYINGS  BANK  and  VIRGIL  CASH,  Ap- 
pellant, 

DlTiflion  One,  March  2,  1920.    ^^ 

1.  OONVETAKCE:  Interest  and  Not  Land.  The  granting  clause 
of  a  deed  of  trust  whereby  the  grantor  doth  "grant,  bargain,  sell, 
convey  and  confirm  unto  the  said  second  party  the  following  real 
estate:  All  of  his  right,  title,  share  and  estate  in  and  to"  certain 
lands,  conveys  whatever  Interest  the  grantor  has,  but  not  the  land 
itself.  The  words  "grant,  bargain,  sell,  convey  and  confirm"  do 
not  purport  to  convey  or  warrant  the  land,  or  any  particular  in- 
terest therein,  but  only  such  right,  title,  interest  or  estate  as  the 
grantor  has,  whatever  that  interest  may  be. 

2.  — ' :  :  Administration:  Innocent  Purchaser.    A  purchaser 

for  value  at  the  foreclosure  sale  of  a  deed  of  trust  by  which  the 
grantor  conveyed  his  interest  in  certain  land,  and  not  the  land 
itself,  made  during  the  course  of  the  administration  of  his  father's 
estate  to  secure  the  payment  of  his  individual  debt,  acquired 
whatever  right,  title  and  interest  the  grantor  had,  subject  to  all 
equities  the  other  heirs  had  against  his  share  or  interest  in  said 
property.  A  purchaser  at  said  foreclosure  sale,  though  for  value, 
is  not  an  innocent  purchaser,  but  similar  to  the  grantee  in  a  quit- 
claim deed,  who  takes  with  notice,  actual  or  constructive,  of  the 
equities  of  third  parties. 

3.  ADMINISTRATION:  Sale  of  Interest  by  Heir:  Voluntary  Con- 
veyance by  Other  Heirs  to  Pay  Debts.  The  joining  by  non-indebted 
heirs  of  an  estate  in  the  course  of  administration,  in  a  private  sale 
and  conveyance  of  other  estate  lands,  to  obtain  money  with  which 
to  pay  debts  primarily  those  of  another  heir,  but  allowed  against 
decedent's  estate,  and  the  payment  thereby  of  such  debts,  cannot 
be  considered  as  a  voluntary  loaning  by  such  heirs  to  such  debtor 
heir  or  to  the  estate  of  the  money  to  pay  his  or  its  debts,  but  are 
acts  in  their  nature  coercive,  brought  about  by  his  delinquency, 
and  neither  he,  nor  another  claiming  his  interest  in  another  tract 
as  purchaser  at  the  foreclosure  of  a  deed  of  trust  made  by  him 
after  decedent's  death  to  pay  his  individual  debts,  can  take  advan- 
tage of  a  situation  brought  about  by  his  wrong.    An  heir  indebted 
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to  decedent's  estate,  by  reason  of  decedent^s  suretyship  for  him 
yr  otherwise,  has  in  equity  against  the  other  heirs  no  definite 
•hare  or  interest  in  the  estate,  unless  he  pays  such  indebtedness, 
and  failing  to  do  so  his  interest  or  share  is  cut  down  to  the  extent 
of  his  debts  to  the  estate;  and  the  purchaser  at  the  foreclosure  of 
a  deed  of  trust,  by  which  he  conveys  his  interest  in  the  remaining 
lands  to  secure  the  payment  of  an  individual  debt,  takes  subject 
to  the  right  of  the  other  heirs,  who  have  conveyed  estate  lands 
to  pay  estate  debts,  to  be  reimbursed  out  of  his  original  share  in 
such  lands. 

4.  ' :  :  :  Final  Settlement:   EstoppeL     Heirs  who 

assist  the  administratrix  to  pay  estate  debts,  whereby  she  is 
enabled  to  make  final  settlement  and  be  discharged,  are  not  estop- 
ped to  compel  contribution,  to  the  extent  of  a  debtor  heir's  interest 
in  estate  lands  conyeyed  by  him  to  pay  his  individual  debts.  The 
grantee  in  such  conveyance  is  not  an  innocent  purchaser,  a  final 
settlement  only  indicates  that  there  are  no  unsatisfied  estate  cred- 
itors, and  such  assistance  is  not  voluntary. 

5.  :  Administrator  De  Bonis  Non:  Partition.    In  a  suit  for  par. 

tition  brought  by  heirs,  whether  or  not  the  appointment  of  an 
administrator  de  honis  non  was  void  or  valid  need  not  be  deter 
mined,  since  he  is  not  a  necessary  party. 

Appeal   from  Caldwell    Circuit   Court. — Hon.  Arch  B. 
Davis,  Judge. 

Affirmed. 

Johnson,  McAfee  S  TF,  W.  Davis  for  appellants; 
J.  D.  Allen  on  brief. 

(1)  The  daughters  having  placed  their  brother  in  a 
position  to  convey  his  share  or  interest  in  the  estate  to 
innocent  parties,  the  loss  should  fall  upon  the  children, 
the  heirs  of  the  estate,  thqy  being  the  parties  to  the  trans- 
action who  placed  him  in  a  position  to  impose  upon  inno- 
cent parties.  Ciippen  v.  American  Natl.  Bank,  51  Mo. 
App.  508;  Rossi  v.  Natl.  Bank  of  Commerce,  71  Mo.  App. 
161.  (2)  The  payment  by  the  daughters  into  the  hands 
of  the  administratrix  a  sum  sufficient  to  pay  all  demands 
against  the  estate,  was  voluntary  upon  their  part,  they 
having  made  said  payment  with  full  knowledge  of  all  of 
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the  facts  and  having  done  so  without  fraud,  duress,  coer- 
cion, or  extortion;  therefore,  it  cannot  be  recovered  in 
this  action.  Carter  v.  Phillips,  49  Mo.  App.  319 ;  Eitchie 
V.  Bluflf  City  Lumber  Co.,  86  Ark.  (3)  the  approval  of 
the  final  settlement  and  discharge  of  the  administratrix 
was  a  final  judgment,  upon  which  the  world  might  rely. 
McDonald  v.  McDaniel,  242  Mb.  172;  MilUng  &  Elevator 
Co.  V.  Thomson,  246  Mo.  595.  (4)  There  is  no  showing 
in  this  case  that  Harry  E.  Ridings  was  the  duly  and  legal- 
ly appointed  administrator  de  bonis  non  of  the  estate; 
therefore,  the  circuit  court  was  without  jurisdiction  to 
determine  the  issues  in  this  case.  State  ex  rel.  v.  Holt- 
camp,  266  Mo.  365.  (5)  The  payment  of  all  debts  against 
the  estate,  including  the  debts  owing  by  T.  D.yGeorge,  Jr., 
with  full  knowledge  of  all  of  the  other  heirs,  and  no  claim 
of  said  heirs,  either  of  advancement  or  subrogation  hav- 
ing been  made  in  the  probate  court,  and  final  settlement 
having  been  had  and  the  administratrix  discharged,  creat- 
ed the  simple  relation  of  debtor  and  creditor  between  T. 
D.  George,  Jr.,  and  other  heirs,  and  any  amount  owing 
by  him  was  not  a  lien  on  the  distributive  share,  unless 
made  so  by  judgment.  Wooldridge  v.  Scott,  69  ^ro.  669; 
Price  V.  Courtney,  87  Mo.  387. 

Bruce  Barnett  for  respondents. 

(1)  All  of  the  items  charged  in  and  by  the  decree 
against  the  interest  of  Hamilton  Savings  Bank  (the  inter- 
est of  Virgil  Cash  as  trustee  for  said  bank)  as  successor 
in  title  to  defendant  T.  D.  George,  Jr.,  are  properly 
chargeable.  Trabue  v.  Henderson,  180  Mo.  625 ;  Woem- 
er's  Am.  Law  of  Administration,  sec.  564;  Hopkins  v. 
Thompson,  73  Mo.  App.  401.  (2)  The  fact  that  the  heirs 
at  law  sold  real  estate  of  the  deceased  and  turned  over 
the  proceeds  to  the  administratrix,  who  used  same  to  pay 
debts  allowed  against  the  estate,  upon  which  debts  the 
son  was  primarily  liable  and  the  estate  liable  only  second-' 
arily,  only  illustrates,  emphasizes  and  in  this  case 
strengthens  respondents'  position,  namely,  that  out  of 
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the  proceeds  of  that  sale  the  son  has  already  received  a 
part  of  his  share  in  the  estate,  to-wit,  to  the  extent  that  it 
was  applied  to  the  payment  of  the  debts,  which  it  was  his 
primary  duty  to  pay.  (3)  As  between  the  estate  and  the 
creditors,  the  estate  was  liable  upon  the  notes  executed  by 
deceased  as  surety*  as  fully  as  if  deceased  had;  been}  prin- 
cipal upon  said  notes.  A  payment  for  which  one  is  legally 
liable  is  not  voluntary,  and  it  has  never  been  held  that  a 
surety  must  wait  to  be  sued  and  be  subjected  to  costs  and 
expense  to  be  entitled  to  exoneration  as  against  the  prin- 
cipal. (4)  It  would  be  a  tremendous  leap  from  a  little 
premise  to  a  great  conclusion  to  say  that  respondents  sold 
the  real  estate  of  their  deceased  father's  estate  to  dis- 
charge the  son's  liability.  The  transaction  must  be  ra- 
tionally construed,  to-wit,  that  they  were  aiding  in  the 
administration  of  their  father's  estate  and  hastening  the 
day  when  the  remaining  real  estate  of  the  estate  might 
be  free  from  the  lien  of  demands  agpinst  the  estate. 
There  was  nothing  voluntary  in  the  act.  Respondents 
simply  yielded  to  the  inevitable.  Real  estate  of  the  de- 
ceased had  to  be  sold  to  pay  the  debts  of  the  estate,  and 
a  purchaser. appearing,  they  lent  a  willing  hand'.  (5)  A 
purchaser  of  an  heir's  interest  in  real  estate  of  which  the 
ancestor  had  died  siezed,  acquires  no  greater  interest 
than  that  of  the  heir.  (6)  The  appellant  bank  must  be 
treated  as  having  had  knowledge  of  the  facts  as  to  the  in- 
debtedness of  T.  D.  George,  Jr.,  to  the  estate  at  the  time 
the  deed  of  trust  was  executed  to  the  bank,  because  the 
bank  did  not  allege,  nor  prove  nor  undertake  to  prove 
that  it  did  not  have  such  knowledge,  and  even  if  innocence 
or  ignorance  of  the  facts  had  constituted  a  defense  to  the 
allegations  of  respondents  as  to  the  charges  against  the 
bank's  interest,  the  burden  of  proof  would  have  been  upon 
the  one  asserting  innocence  or  ignorance  of  the  facts  as 
the  basis  of  his  rights.  Halsa  v.  Halsa,  8  Mo.  304 ;  Ed- 
wards V.  Railway  Co.,  82  Mo.  101.  And  this  rule  applies 
with  particular  force  in  this  case,  in  which  the  bank  did 
not  pay  out  or  give  up  anything  upon  the  strength  of  the 
deed  of  trust,  but  took  same  to  secure  a  debt  long  aiije- 
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cedent.  Brandom  v.  MbCausland,  171  Fed.  402  (C.  C. 
A.) ;  Bradley  v.  Fuller,  118  Mass.  239;  Austin  v.  Bar- 
rows, 41  Conn.  287. 

SMALL,  C— Appeal  from  the  Circuit  Court  of 
Caldwell  County. 

This  is  a  suit  to  partition  certain  lands  amongst  the 
heirs  of  T.  D.  George,  Sr.,  deceased  (two  of  whom  are 
the  married  women  named  in  the  title  to  the  case),  and 
the  defendants,  Hamilton  Savings  Bank  and  Virgil 
Cash,  who  acquired  the  right,  title  and  interest  of  T. 
T).  George,  Jr.,  the  other  heir. 

T.  D.  George,  Sr.,  the  father,  died  intestate  Novem- 
ber 7,  1913.  Ella  George,  his  widow,  was  appointed 
administratrix  November  15,  1913.  She  seems  also  to 
have  been  a  party  to  this  suit,  but  whether  plaintiff 
or  defendant,  does  not  appear  from  the  abstract  of  rec- 
ord. T.  D.  George,  Jr.,  is  also  a  party  defendant.  At 
the  time  of  the  father's  death,  the  son  owed  him  a  prom- 
issory note,  which  was  never  paid,  and,  at  the  date 
of  the  decree,  amiounted  to  $1,461.50.  The  father  had 
also  signed  notes  for  his  son  as  security  and  on  joint  ac- 
count, all  of  which  were  duly  presented,  proved  and  al- 
lowed as  claims  against  the  estate,  and  amounted  to 
$8,389.43,  which  was  paid  by  the  administratrix.  Ou 
September  3,  1915,  T.  D.  George,  Jr.^  and  his  wife,  made 
a  deed  of  trust  to  William  H.  McAfee,  trustee,  to  se- 
cure the  note  of  said  George  of  that  date  to  the  defend- 
ant Savings  Bank  for  $4,965.26.  This  note  was  given  in 
renewal  of  a  prior  note  for  that  amount  then  due.  The 
new  note,  secured  by  the  deed  of  trust,  was  payable  six 
months  after  its  date.  The  granting  clause  of  the  deed 
of  trust  was,  **  grant,  bargain  and  sell,  convey  and  con- 
firm unto  the  said  party  of  the  second  part,  the  follow- 
ing described  real  estate,  situate  in  the  County  of  Cald- 
well in  the  State  of  Missouri:  All  of  his  undivided 
right,  title,  share  and  estate  in  and  to  the  following  de- 
scribed property,  to-wit:     [here  describing  it]." 

The  deed  of  trust  contained  no  express  covenants 
of   warranty  or  of   title.     The    note   not   being  paid 
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when  due,  there  was  a  trustee's  sale,  at  which  the  de- 
fendant. Cash,  became  the  purchaser,  as  trustee  for  the 
bank.  The  granting  clause  in  the  trustee's  deed  was, 
**  bargain,  sell  and  convey  unto  him,  the  said  Virgil 
V.  Cash,  the  real  estate  in  said  deed  described,  situate 
in  the  County  of  Caldwell  and  State  of  Missouri,  to-wit : 
All  the  undivided  right,  title,  share  and  estate  of  the 
said  T.  D.  George,  and  Hazel  George,  his  wife,  in  and 
to  the  following  described  property,  to-wit:  [here  de- 
scribing ^  the  property] . " 

To  raise  the  money  to  pay  the  debts  of  the  estate 
(there  being  insuflScient  personal  estate),  including  those 
proved  against  the  estate,  for  which  the  son  was  the 
principal  debtor  and  primarily  liable,  the  heirs  of  the 
estate,  including  the  son,  sold  and  conveyed  certain,  oth- 
er lands  of  the  estate  and  paid  over  the  money  received 
therefor  to  the  administratrix,  who  applied  the  same  to 
the  payment  of  the  demands  proved  against  the  estate, 
including  those  for  which  the  son  was  primarily  liable 
above  mentioned.  The  administratrix  having  thus  fully 
paid  all  the  obligations  of  the  estate,  filed  a  final  settle- 
ment, which  was  duly  made,  and  approved  by  the  pro- 
bate court  August  12,  1915,  when  the  administratrix 
was  discharged.  In  October,  1915,  the  plaintiff  Harry 
Fi.  Ridings  was  appointed  administrator  de  bonis  non. 

This  suit  was  then  commenced,  returnable  to  the 
November  Term,  1915  (or  afterwards)  of  said  court. 
The  petition  prayed,  ampng  other  things,  that  the  above 
sums  paid  by  the  administratrix  on  account  of  debts  of 
the  son  proved  against  the  estate  should  be  charged 
against  and  deducted  from  his  share  of  the  estate  in 
the  hands  of  the  defendants,  Hamilton  Savings  Bank 
and  Virgil  Cash. 

The  answer  pleaded  that  administration  was  duly 
had  upon  said  estate  and  all  claims  against  it  paid. 
That  Ella  George,  the  administratrix,  made  final  settle- 
ment, which  was  approved  and  said  administratrix  was 
discharged.  That  no  assets  were  discovered  after  said 
final  settlement,  and  there  were  no  unpaid  demands 
against  said  estate.    That  therefore  the  appointment  of 

Digitized  by  VjOOQ IC 


2d4  SUPREME  COUET  OF  MISSOURI. 

Ridings  V.  Hamilton  Sayings  Bank. 

plaintiff  Harry  E.  Ridings  as  administrator  de  bonis 
7wn  was  void,  and  he  had  no  capacity  to  sue.  That  said 
sale  by  the  heirs  of  other  lands  of  the  estate  to  raise 
money  to  pay  the  debts  of  the  estate  and  their  paymtent 
by  the  administratrix  out  of  such  moneys,  was  a  volun- 
tary payment  by  them,  and  thereby  said  debts  were  ful- 
ly discharged  and  paid,  and  if  said  T.  D.  George,  Jr., 
was  ever  chargea^^le  with  any  sum  as  advancements  or 
as  distributions  already  received  by  Mm,  sudi  obliga- 
tion was  discharged  by  such  voluntary  payment.  The 
answer  also  alleged  the  mjaking  of  the  deed  of  trust  to 
said  bank  by  said  T.  D.  George,  Jr.,  and  wife,  and  that 
he  thereby  conveyed  to  the  trustee  *'all  Ms  undivided 
right,  title  and  interest"  in  said  property  to  secure  its 
note  against  him,  and  that  subsequently  the  deed  of  trust 
was  foreclosed  and  the  property  bought  by  defendant 
Cash,  at  the  trustee's  sale. 

The  court  decreed  that  plaintiffs  Ora  Lee  Ridings 
and  Bertha  George  Rentschler,  out  of  the  proceeds  of 
the  sale  of  the  property  in  partition  (which  was  order- 
ed), should  each  first  receive  the  sum  of  $8,389.43,  with 
interest,  subject  to  the  widow's  claim  of  dower,  before 
the  defendants,  the  bank  and  Cash,  received  anything, 
and  that  if  anything  then  remained  of  such  proceeds, 
it  should  be  equally  divided  between  said  plaintiffs  and 
defendant  Cash,  as  trustee  for  the  bank. 

Tl^ere  were  other  issues  involved  below,  but  they 
are  not  involved  on  this  appeal. 

From  said  decree,  defendants,  the  bank  and  Cash, 
appealed  to  this  court. 

I.  The  deed  of  trust  and  trustee's  deed  simply 
purported  to  convey  whatever  interest  T.  D.  George, 
Jr.,  had  at  the  time  the  deed  of  trust  was  made,  and  not 
the  land  itself,  nor  any  definite  portion  thereof,  divided 
0  nvey  n  ^^  undivided.  While  the  deed  of  trust  con- 
tained the  statutory  words,  **  grant  bargain, 
sell,  convoy  and  confirm,'^  they  did  not  purport  to  convey 
or  warrant  the  land  itself  or  any  particular  interest 
therein,  but  only   such  right,  title,  interest  or  estate,  as 
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the  said  T.  D.  George,  Jr.,  had,  whatever  that  interest 
might  be. 

In  Steepler  v.  Silverberg,  220  Mo.  1.  e.  267,  where 
the  same  statutory  words  were  used  in  the  same  connec- 
tion in  a  deed,  this  court  said:  *'The  instrument  must 
be  read  and. construed  in  the  light  of  all  its  parts  and 
when  this  is  done,  it  is  obvious  that  it  does  not  attempt 
or  purport  to  convey  and  warrant  the  lot  itself,  but 
only  *all  such  right,  title  and  interest,*  that  Frederick 
Steepler,  at  the  date  of  the  deed,*  had  in  and  to  said 
house  and  lot." 

Even  express  covenants  of  warranty,  not  only  do  • 
not  enlarge,  but  are  themselves  restrained  by  the  estate 
granted.  [Bogy  v.  Shoab,  13  Mo.  1.  c.  380-1;  Hanrick  v. 
Patrick,  119  U.  S.  1.  c.  175-6;  Blanchard  v.  Brooks, 
12  Pick.  47,  opinion  by  Shaw,  C.  J.]  Indeed,  the  answer, 
itself,  in  this  case,  expressly  admits  and  alleges  that 
in  and  by  said  deed  of  trust  said  T.  D.  George,  Jr.,  '*  con- 
veyed to  William  McAfee,  trustee  for  defendant,  Hamil- 
ton Savings  Bank,  all  his  undivided  right,  title  and  in- 
terest in  and  to''  said  real  estate. 

IT.  As  the  bank  or  Cash,  as  trustee  for  it,  simply 
acquired  what  right,  title  and  interest  the  son  had,  its 
title  is  subject  to  all  equities  the  other  heirs  had  against 
the  share  or  interest  of  the  son,  T.  D.  George, 
PnjSSiar.  J^'»  ^^  ^^^^  property.  [Hope  v.  Blair,  105 
Mo.  1.  c.  95 ;  Mann  v.  Best,  62  Mo.  491 ;  Schrad- 
ski  V.  Albright,  93  Mo.  42;  Campbell  v.  Gas.  Co.,  84 
Mo.  352;   Starr  V.  Bartz,  219  Mo.  47.] 

It  is  true  the  bank  was  a  purchaser  for  value,  be- 
cause it  extended  the  payment  of  the  debt  owing  it  by 
said  T.  D.  George,  Jr.,  at  the  time  said  deed  of  trust 
was  made.  [Smith  v.  Richardson,  77  Mo.  App.  431;  and 
cases  cited;  Gate  City  National  Bank  v.  Elliott,  181  S. 
W.  1.  c.  28;  Cass  County  v.  Oldham,  75  Mo.  50.] 

But,  it  is  not  suflScient  to  shut  out  equities  of  third 
parties  that  the  purchaser  of  real  estate  be  a  purchaser 
for  value,  he  must  also  be  a  bona-fide  purchaser,  that 
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is,  a  purchaser  without  notice,  actual  or  constructive, 
of  the  equities  of  such  third  persons,  which  he  cannot 
be  when  he  simply  takes  a  quit-claim  deed,  or  deed  sim- 
ply conveying  the  grantor's  interest  (authorities  first 
above  cited).  Appellants  therefore  were  not  innocent 
purchasers  and  they  can  claim  no  immunity  or  defense 
on  that  ground,  as  against  the  equities,  if  any,  of  the 
said  Cora  Lee  Ridings  and  Bertha  George  Rentschler. 

in.  It  is  said;  however,  by  appellants,  that  Mrs. 
Ridings  and  Mrs.  Rentschler,  in  joining  with  their 
brother  in  selling  other  lands  to  pay  oflf  the  debts  of 
the  estate,  thereby,  in  effect,  voluntarily  loaned  their 
brother  or  the  estate  thle  money  to  pay  his  debts  to  the 
estate.  Therefore  the  brother  was  entitled 
voiunta^  to  his  full  share  of  the  land,  and  his  sis- 

Lands,  ters'  claim  against  him  was  that  of  a  gen- 

eral creditor,  without  any  lien  or  charge  or 
set-off  of  any  kind  against  his  undivided  share  of  the 
remaining  real  estate.  We  cannot  consent  to  this  view. 
The  sisters  were  forced  to  either  consent  to  a  sale  of  the 
land  and  join  in  it  to  raise  the  money  to  pay  off  the  debts 
allowed  against  the  estate,  including  those  for  which 
the  brother  was  primarily  liable,  and  the  estate  liable 
only  as  surety  for  him,  or  it  would  have  been  necessary 
for  the  administratrix  to  sell  such  land  or  other  lands 
for  that  purpose  under  an  order  of  sale  of  the  probate 
court.  They  acted  under  a  sort  of  duress  brought  about 
by  their  brother's  delinquency,  and  neither  he,  nor  the 
Bank  claiming  his  interest,  could  take  advantage  of  a 
situation  brought  about  by  his  own  wrong. 

Trabue  v.  Henderson,  180  Mo.  G16,  is  a  case  in  point. 
There  the  son  owed  the  estate  a  sum  practically  equal 
to  the  value  of  his  share.  There  was  no  adminstra- 
tion,  but  all  the  heirs,  including  the  son,  conveyed  the 
land  to  their  mother.  As  a  part  of  the  same  transac- 
tion, they  joined  their  mother  in  a  power  of  attorney 
to  one  of  the  sisters,  autliorizing  her  to  manage  the  prop- 
erty and  pay  off  the  debts.  Tin's  was  done  to  avoid 
the  expense  of  administrafion.  The  sister  took  posses- 
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sion  and  operated  the  farm  for  several  years  so  success- 
fully that  she  paid  oflf  the  debts  of  the  estate,  including 
the  son's  debts  for  which  the  estate  was  liable.  Another 
creditor  of  the  son  obtained  judgment  against  him,  sold 
out  his  interest  in  the  land  conveyed  to  his  miother,  and 
bought  it  in  at  the  sheriff's  sale.  He  then  brought  suit 
to  set  aside  the  deed  to  the  mother,  as  fraudulent  and 
void  as  to  creditors,  because  she  paid  no  consideration 
to  the  son.  But  this  court  held  that  the  deed  to  the 
mother  was  good,  not  only  as  against  the  son,  but  as 
against  his  creditors,  because  at  the  time  the  deed  was 
made  the  son's  share  was  subject  to  application  in  the 
regular  course  of  adminstration  to  the  payment  of  his 
obligations  to  the  estate,  and  for  the  debts  for  which 
his  father  went  his  security,  and  the  estate  was  liable ; 
that  such  obligations  amounted  to  the  full  value  of  the 
son's  share  when  he  conveyed  to  the  mother,  therefore 
the  creditors  lost  nothing,  because  in  the  regular  course 
of  administration,  nothing  would  have  been  coming  to 
the  son.  The  court  said,  page  626:  ''That  is,  in  neither 
event  would  the  plaintiff  [the  creditor]  get  anything. 
And  the  plaintiff  would  get  nothing,  because  John  [the 
son]  would  get  nothing.  And  John  would  get  nothing 
because  he  was  entitled  to  nothing,  for  the  reason  that 
he  owed  the  estate  more  than  his  inheritance  amou/nted 
to."    (The  italics  are  ours.) 

In  Hopkins  v.  Thompson,  73  Mo.  App.  401,  the  court, 
per  Smith,  J.,  elaborately  reviews  the  authorities,  and  it 
is  there  clearly  showii  that  a  debt  of  an  heir  to  the  ances- 
tor reduces  his  share  by  the  amount  of  such  debt,  and  the 
other  heirs  not  indebted  (page  409),  *'  'are  entitled  to 
have  the  sum  due  from  one  yrho  is  so  indebted  collected 
from  him,  or,  failing  in  this,  they  have  a  right  to  share 
in  the  assets  as  if  such  collection  had  been  made  and 
the  debtor  distributee  share  in  the  estate  only  upon  the 
like  assumption  of  payment  by  him.  So  that  if  his  debt 
is  equal  to  or  greater  than  the  value  of  one  share  in 
the  distributable  estate,  .  .  .  he  is  never  entitled  to 
anything  from  the  estate.  ...  It  cannot  be  doubted 
that  this  right  of  the  administrator  in  behalf  of  the  heirs 
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and  of  such  heirs  themselves  to  set  oflf  the  distributive 
interest  of  the  debtor  heir  in  the  lands  of  the  ancestor, 
or  to  subject  such  interest  to  the  payment  of  the  debt  of 
the  estate  as  against  third  persons  claiming  as  judgment 
creditors  of  the  heir,  is  of  equitable  cognizance/  "  (The 
italics  are  ours.) 

In  other  words,  an  heir  indebted  to  the  ancestor's 
estate  by  reason  of  the  ancestor's  suretyship  for  him  or 
otherwise  has  in  equity  as  against  the  other  heirs  no 
definite  share  or  interest  in  the  ancestor's  estate,  unless 
he  pays  such  indebtedness,  and  failing  to  do  so,  his  in- 
terest  or  share  as  heir  is  cut  down  to  the  extent  of  the  sum 
he  owes  the  ancestor's  estate.  If  there  is  no  difference,  or 
his  indebtedness  exceeds  the  value  of  what  would  other- 
wise have  been  his  share,  his  interest  or  share  is  nothing. 
Having  nothing,  he  can  convey  nothing  to  others,  or  if 
anything  remains,  after  deducting  his  indebtedness,  he 
could  convey  what  remains,  but  nothing  more.  So  that 
the  bank  in  this  case  by  its  deed  of  trust  from  T.  D. 
George,  Jr.,  and  its  purchase  thereunder,  could  get  noth- 
ing except  one-third  of  what  remained,  if  anything,  after 
giving  each  of  the  two  other  heirs,  as  was  done  in  this 
case,  as  much  out  of  the  estate,  as  he  had  already  re- 
ceived by  the  payment  of  his  debts.  Having  received  his 
share  or  part  of  it  once,  neither  he  nor  his  grantee,  the 
bank,  is  entitled  to  receive  it  again.  In  holding  that  the 
bank  took  subject  to  the  equities  of  the  other  heirs,  be- 
cause it  took  a  deed  from  the  son  conveying  simply  his 
estate  and  interest,  whatever  that  was,  we  do  not  mean  to 
hold  that,  if  it  had  taken  a  warranty  deed  for  *'an  mi- 
divided  one-third  interest"  from  him,  as  a  bona-fide 
purchaser  for  value,  the  result  would  have  been  any 
different.  We  do  not  pass  on  that  question,  as  it  is  not 
before  us. 

IV.  It  is  also  said  by  appellants  that,  because  the 
sisters  assisted  the  administratrix  in  raising  the  money, 
as  they  did,  to  pay  the  debts  of  the  estate,  whereby  the 
administratrix  was  enabled  to  make  a  final  settlement 
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EstmiiMi  ^^^^"8"  ^11 1^®  debts  paid,  the  bank  was  deceived 
and  led  to  believe  the  son's  share  was  clear  of 
all  claims  of  the  other  heirs,  and  they  ought  now  to  be 
estopped,  under  the  rule  that  where  one  of  two  innocent 
parties  must  suffer,  the  one  to  suffer  should  be  the  one 
whose  conduct  caused  the  loss.  We  do  not  agree  to  this, 
for  several  reasons :  1st,  The  bank  was  not  an  innocent 
party  or  purchaser,  as  we  have  already  seen ;  2nd,  The 
fact  that  the  estate  appeared  to  be  settled  and  all  debts 
paid,  indicated  only  that  there  were  no  unsatisfied  credi- 
tors of  the  estate  who  might  appropriate  the  land  for 
their  claims.  It  in  no  way  related  to  or  indicated  anything 
as  to  the  rights  of  the  heirs  against  each  other  at  law 
or  equity ;  3rd,  The  conduct  of  the  sisters  complained  of 
was  not  voluntary,  as  we  have  already  determined,  but 
forced  upon  them  to  protect  their  own  interests  and  that 
of  the  estate,  and  cannot  therefore  be  said  to  be  the  cul- 
pable cause  of  the  bank  loaning  its  money  to  or  taking 
its  deed  of  trust  from  the  brother.  We  must  rule  this 
point,  too,  against  the  appellants. 

V.  Whether  or  not  the  appointment  of  Harry  E. 

Ridings,  as  administrator  de  bonis  non,  was  void  or  vali3, 

we  need  not  determine,  because  he  was  not  a  necessary 

party  to  this  suit.     The  real  parties  in  in- 

^J*^^^^^  terest  were  before  the  court,  and  all  matters 

could  be  adjudicated  without  his  presence. 

The  judgment  of  the  lower  court  appealed  from  was 

without   error.     It  is    therefore   affirmed.     Brown   and 

Ragland,  CC.j  concur. 

PER  CURIAM:— The  foregoing  opinion  by  Smai.l, 
C,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  concur. 
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HOME  INSURANCE  COMPANY,  AppeUant,  v.  C.  L. 

WICKHAM. 

Division  One,  March  2,  1920.    • 

1.  ADMINISTRATION:  Presentation  of  Olalms:  limitations:  Ez- 
liibition  to  Administrator  Witliin  Six  Montlis.  Section  195,  Laws 
1911,  page  82,  does  not  mean  that  the  exhibition  of  a  demand 
against  the  estate  to  the  administrator  for  allowance  within  six 
months  will  alone  stop  the  running  of  the  special  statute  of  limi- 
tations. A  claimant  cannot  avail  himself  of  the.  fact  that  he  ex- 
hibited his  demand,  by  notice  and  in  due  time,  to  the  administrat- 
or, unless  he  also  presents  it  to  the  court  for  allowance  within 
the  time  prescribed  by  the  statute. 

2,  — ■ :  :  ■  :  Presentation  to  Court.  The  Legis- 
lature did  not  intend  by  the  amendatory  Act  of  1911,  by  striking 
out  of  Section  195  the  words  explicitly  requiring  demands  to  be 
presented  to  the  court  for  allowance  and  substituting  the  words 
explicitly  requiring  it  to  be  exhibited  to  the  administrator  for 
allowance,  to  make  the  section  simply  a  reiteration  of  the  require- 
ment of  Section  191,  as  amended,  that  a  demand  must  be  exhibited 
against  the  estate  as  provided  in  clauses  five  and  six  of  Section 
190,  as  amended,  or  be  forever  barred,  but  did  intend  to  require  a 
second  exhibition  to  the  administrator,  the  first  being  for  the 
purpose  of  obtaining  priority  of  classification,  and  the  second  for 
the  purpose  of  having  it  allowed.  Said  Section  195,  as  amended, 
requires  a  demand  to  be  presented  to  the  court  for  allowance.  At 
all  times  prior  to  1911  and  since  1855  two  kinds  of  limitation 
sections  have  run  along  side  by  side  in  the  Administration  Stat- 
ute, each  serving  different  purposes  and  each  indispensable  and 
distinct  from  the  other,  the  one  requiring  demands  to  be  exhibited 
to  the  administrator  within  a  designated  period,  and  the  other 
requiring  them  to  be  presented  to  the  court  for  allowance  within 
a  designated  time. 

3.  :  :  Exhibition  to  Administrator  for  Allowance.    The 

words  "for  allowance,"  used  in  Section  195  of  the  Adminstratlon 
Act  of  1911,  requiring  the  claimant  to  "exhibit  his  demand  to  the 
administrator  in  the  manner  provided  by  law,  for  allowance,"  are 
not  positive  enough  to  empower  the  administrator  to  allow  a  de- 
mand against  an  estate,  or  to  imply  that  such  power  already  exist- 
ed. Demands  must  be  established  by  the  judgment  of  a  court,  and 
the  requirement  that  a  demand  be  exhibited  to  the  adminiitrator 
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for  allowance  means  an  exhibition  to  him  in  a  proceeding  in  court 
to  have  the  claim  allowed. 


:  :  lHanner  of  Exhibiting  Demand.  Exhibition  of  a  de- 
mand to  the  administrator  for  allowance  means  an  exhibition  to 
him  in  a  proceeding  in  court,  and  this  proceeding  can  be  by  an 
action  in  court  in  the  ordinary  mode,  or  by  presentation  to  the 
probate  court.  If  the  exhibition  is  by  presentation  to  the  probate 
court,  the  proceeding  is  initiated  in  the  manner  provided  by  the 
statutes,  namely,  by  the  claimant  delivering  to  the  administrator, 
ten  days  in  advance  of  the  term  at  which  he  intends  to  present  the 
claim,  a  written  no'tice  and  copy  of  the  instrument  of  writing  or 
account  on  which  the  claim  is  founded,  with  a  statement  that  H 
will  be  presented  for  allowance  at  the  next  regular  or  adjourned 
term. 


5.  — :  :   Dismissal:  Beinstoted  Within  a  Year.  Where  the 

demand  was  exhibited  to  the  administrator  within  six  monthts 
after  letters  granted,  and  presented  to  the  probate  court  more  than 
six  months  after  the  last  publication  of  notice,  and  then  dismissed, 
a  suit  brought  in  the  circuit  court  within  one  year  after  such  dis- 
missal, but  more  than  one  year  after  letters  granted,  or  the  last 
published  notice,  is  barred  by  limitations,  under  the  Act  of  1911. 
The  special  limitation  statute  contained  in  said  act  controls,  and 
the  provision  in  the  general  limitation  statute  that  a  new  action 
may  be  begun  within  one  year  after  such  dismissal  does  not  apply. 
The  exhibition  of  the  demand  to  the  administrator  within  six 
months  does  not  stop  the  running  of  the  special  statute  (Sec. 
195,  Laws  1911,  p.  82)  requiring  the  demand  to  be  presented  to 
the  court  for  allowance  ''within  one  year  after  the  granting  of  first 
letters  on  the  estate,  or  the  last  insertion  of  the  publication  of 
notice  of  the  grant  of  such  letters." 

6.  :    — . :   InconsiBtencles  in  Section  196;   Exception.    The 

second  part  of  Section  195  of  the  Administration  Act  of  1911, 
permitting  exhibition  of  a  demand  to  the  administrator  at  the 
usual  term  for  final  settlement,  seems  inconsistent  with  the  first 
clause,  which  requires  claims  to  be  exhibited  within  a  year  from 
the  granting  of  letters,  since  final  settlement  can  occur  no  sooner 
than  "the  first  regular  term  of  the  court  after  the  expiration  of 
one  year."  But  said  second  part  may  be  regarded  as  contemplating 
an  exception  to  the  regular  procedure,  and  to  allow  a  proceeding, 
commenced  with  the  year,  to  be  followed  up  in  court  as  late  as 
the  term  next  succeeding  the  one  at  which  final  settlement  would 
otherwise  occur.  The  purpose  was  to  permit*  a  claimant  whose 
second  exhibition  was  within  the  year,  but  too  late  to  follow  it  up 
in  court  within  the  year,  to  have  a  term,  but  only  one,  after  the 
one  for  final  settlement,  to  present  it  to  the  court;  whereas  a 
claimant  who  gave  earlier  notice  under  Section  203  would  need  no 
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such  grace.    This  ambiguity  in  Section  195,  however,  was  cured 
by  the  amendment  of  1917,  Laws  1917,  page  98. 

**  00N8TBUCTI0N  OF  STATUTE:  BeconciUng  InconsistencieB.  In 
order  to  prevent  one  statute,  or  a  portion  of  one,  from  conflicting 
with  the  entire  scope -of  legislative  action  touching  the  subject, 
it  is  sometimes  necessary  to  depart  from  a  literal  construction, 
and  adopt  the  one  that  removes  the  inconsistency  and  produces 
harmony. 

Appeal   from   Dunklin   Circuit   Court. — Hon.  W.  8.  C. 
Walker,  Judge: 

Affibmed. 

Fyke  <&  Snider'  for  appellant. 

The  circuit  court  erred  in  holding  that  the  claim  was 
barred  by  the  one-year  Statute  of  Limitations.  Laws 
1911,  p.  82;  Knisely  v.  Leathe,  256  Mo.  341. 

McKay  d  Smith,  for  respondent. 

GOODE,  J.  — This  is  an  action  against  the  defendant 
as  administrator  de  bofiis  non  of  the  estate  of  J.  A.  Wick- 
ham, deceased,  and  is  to  recover  on  a  promissory  note  for 
one  hundred  and  four  dollars,  payable  in  four  instalments, 
all  of  which,  under  the  terms  of  the  instrument,  were  due 
when  the  action  was  commenced.  The  note  was  given 
by  J.  A.  Wickham  and  L.  C.  Wickham,  apparentlv  for 
premiums  on  a  policy  of  insurance  issued  by  appellant. 
J.  A.  Wickham  died  September  9, 1911,  and  Lucy  C.  Wick- 
ham was  appointed,  by  the  probate  court  of  Dunklin 
County,  administratrix  of  his  estate,  received  letters 
testamentary  bearing  date  September  19,  1911,  and  pub- 
lished notice  of  them,  the  last  insertion  of  the  notice 
being  October  13,  1911.  On  April  4,  1912,  or  a  little 
more  than  si:^  months  after  their  date,  plaintiff  ex- 
hibited to  the  administratrix  the  note  as  a  demand 
against  the  estate,  and  notified  her  the  demand  would 
be  presented  to  the  probate  court  for  allowance  at  the 
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next  term,  which  would  be  in  April.  On  April  15th  of 
the  same  year,  the  demand  was  presented  to  the  probate 
court  and,  both  parties  being  present,  a  trial  took  place 
which  resulted  in  an  allowance  by  the  court;  of  four  dol- 
lars on  the  demand.  An  appeal  was  prosecuted  to  the 
Circuit  Court  of  Dunklin  County,  where  the  cause  was 
dismissed  July  29,  1912.  Lucy  C.  Wtickham  having  died, 
respondent  was  appointed  administrator  de  bonis  non, 
and  on  September  28,  1912,  this  action  was  begun  in  the 
Circuit  Court  of  Dunklin  County  on  the  same  demand. 
The  defendant  was  served,  appeared,  and  for  defense  to 
the  demand  pleaded  a  general  denial  and  also  the  special 
administration  Statute  of  Limitation,  alleging  the  suit 
was  filed  and  service  was  had  on  the  defendant  more 
than  one  year  after  the  grant  of  letters  of  administration. 
The  cause  was  appealed  to  the  Springfield  Court  of  Ap- 
peals and  was  there  decided,  two  of  the  judges  agreeing, 
but  on  diflferent  views  of  the  relevant  statutes,  that  the 
demand  was  not  barred  by  the  special  statute  as  shortened 
to  one  year  by  an  amendment  adopted  in  1911  and  here- 
after copied ;  from  which  conclusion  of  the  majority  of 
the  court  one  of  the  judges  dissented  and  caused  the  case 
to  be  certified  here  as  being  in  conflict  with  the  decision 
of  this  court  in  Wemse  v.  McPike,  100  Mo.  476. 

The  only  question  for  decision  is  whether  the  claim 
was  barred  by  limitation  when  this  action  was  begun, 
defendant  asserting  it  was,  for  the  reason  stated  in  his 
answer,  whereas  plaintiff  contends  that,  as  the  demand 
was  exhibited  to  the  administratrix  April  4,  1912,  and 
was  presented  to  the  probate  court  for  allowance  April 
15, 1912,  both  of  which  proceedings  occured  within  seven 
months  of  the  grant  of  letters,  therefore  the  demand  could 
not  be  barred  except  by  the  general  statute  limiting  the 
time  for  beginning  actions  on  written  obligations  for  the 
payment  of  money.  Otherwise  stated,  plaintiff's  position 
is  that  under  the  amendments  of  1911,  the  statute  of  the 
administration  law,  prescribing  the  period  which  will  bar 
the  allowance  of  demands  against  estates,  no  longer  ran 
against  plaintiff's  demand  after  it  had  been  exhibitg^  to 
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the  administratrix ;  or,  if  that  is  not  true,  the  running  of 
said  limitation  statute  ceased  upon  the  presentation  for 
allowance  on  April  15th,  notwithstanding  ihe  proceeding 
was  dismissed  later. 

In  1911  ten  amendments  of  the  administration  law 
were  enacted,  all  approved  on  March  13th  of  said  year. 
The  purpose,  either  declared  or  apparent,  of  seven  of 
those  amendments  was  to  shorten  the  time  wherein  certain 
proceedings  in  the  course  of  administration  might  be 
taken  (for  examples,  filing  inventories  and  publishing  no- 
tice of  the  grant  of  letters),  with  the  view  thereby  to  ex- 
pedite the  winding  up  of  estates  and  enable  them  to  be 
settled  within  a  minimum  period  of  one  year,  instead  of 
two  as  theretofore  provided.  [Laws  1911,  pp.  78  to  86 
inclusive.]  We  will  state  such  of  the  changes  made,  as 
throw  light  on  the  question  before  us.  Section  82,  Revised 
Statutes  1909,  regarding  the  publication  of  letters,  was 
amended  to  require  the  notice  to  state  that  if  claims  were 
not  exhibited  ''within  one  year  [instead  of  two]  from  the 
date  of  the  last  insertion  of  such  publication,  they  shall 
be  forever  barred."  [Laws  1911,  p.  79.]  That  is  one 
enactment  limiting  the  time  for  exhibiting  demands. 
Section  190,  Revised  Statutes,  which  defines  the  several 
classes  of  demands  against  estates  and  fixes  priority  of 
payment  among  them,  was  amended  as  to  the  fifth  and 
sixth  classes,  by  placing  in  the  fifth  class  demands  not 
exhibited  within  six  months  (previously  a  year)  after 
the  granting  of  first  letters,  and  in  the  sixth  class  those 
not  exhibited  in  one  year  after  (previously  two).  [Laws 
1911,  p.  80.]  Section  191,  Revised  Statutes  1909,  which  is 
especially  intended  to  limit  the  time  for  exhibiting  claims 
to  executors  and  administrators  for  classification,  was 
modified  to  require  them  to  be  exhibited  in  one  year  in- 
stead of  two. 

''That  Section  191,  of  Article  7  of  Chapter  2  of  the 
RevSsed  Statutes  of  Missouri  of  1999,  be,  and  the  same 
is  hereby  repealed  and  a  new  section  enacted  in  lieu 
thereof,  to  be  known  as  Section  191,  and  to  read  as  fol- 
lows: Section  191.    All  demands  not  thus  exhibited  in 
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one  year  shall  be  forever  barred,  saving  to  inf aats,  per- 
sons of  nnsound  mind  or  imprisoned,  and  married  wo- 
men, one  year  after  the  removal  of  their  disability,  and 
said  one  year  shall  begin  to  run.  from  the  date  of  the  let- 
ters where  notice  shall  be  published  within  ten  days,  af- 
ter letters  are  granted,  and  in  all  other  cases  said  one 
year  shall  begin  to  run  from  the  date  of  the  last  inser- 
tion of  the  publication  of  the  notice.'' 

Section  238  was  amended  to  allow  final  settlement 
to  be  made  *'at  the  first  regular  term  of  the  probate 
court  after  the  expiratimi  of  one  year  from  the  comple- 
tion of  publication  of  notice  of  letters.' *  Italics  ours.) 
[Laws  1911,  pp.  83,  84.]  The  amended  section  mainly 
involved  in  the  present  case  is  195,  but  the  provisions  of 
it  can  be  understood  best  if  we  copy  the  three  sections 
not  altered  in  1911,  immediately  preceding  it,  which 
prescribe  how  claims  shall  be  exhibited  to  the  executor  or 
administrator. 

''AH  actions  pending  against  any  person  at  the  time 
of  his  death,  which,  by  law,  survive  against  the  executor 
or  administrator,  shall  be  considered  demiands  legally 
exhibited  against  his  estate  from  the  time  such  action 
shall  be  revived,  and  classed  accordingly."  [R.  S.  1909, 
sec.  192.] 

''All  actions  commenced  against  such  executor  or 
administrator,  after  death  of  the  deceased,  shall  be  con- 
sidered demands  legally  exhibited  against  such  estate 
from  the  time  of  serving  the  original  process  on  such 
executor  or  administrator."  [R.  S.  1909,  sec.  193.] 

"Any  person  may  exhibit  his  demands  against  such 
estate  by  serving  upon  the  executor  or  administrator 
a  notice,  in  writing,  stating  the  amount  and  nature  of 
his  claim,  with  a  copy  of  the  instrument  of  writing  or 
account  upon  which  the  claim  is  founded:  and  such  claim 
shall  be  considered  legally  exhibited  from  the  time  of 
serving  such  notice,  or  a  waiver  of  such  notice,  in  writ- 
iiig,  hy  the  executor  or  administrator."  [R.  S.  1909, 
sec.  194.] 

20—281  Mo. 
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Next  we  quote  Section  195,  showing  in  parentheses 
the  words  in  the  section  prior  to  the  amendment  for 
which  others  were  substituted,  and  emphasizing  the 
words  in  the  amendment  not  before  contained  in  the 
section. 

**No  claimant  shall  avail  himself  of  the  benefit  of 
the  preceding  section  unless  he  shall  exhibit  (present) 
his  demand  to  the  administrator  (court)  in  the  manner 
provided  by  law,  for  allowance,  within  one  (two)  year 
after  the  granting  of  first  letters  on  the  estate,  or  the 
last  insertion  of  the  publication  of  notice  of  the  grant 
of  such  letters  as  provided  for  in  Section  191  of  this 
article,  nor  unless  he  shall  also  present  his  said  demand 
to  the  court  at  the  term  thereof  next  succeeding  the  term 
during  which  he  shall  have  exhibited  the  same,  whenever 
the  same  is  exhibited  during  the  term  at  which  final 
settlement  could  be  made  except  for  the  exhibition  of 
such  demand/'  [Laws  1911,  p.  82.] 

It  should  be  noted  that  said  section  relates  solely 
to  a  demand  exhibited  according  to  the  mode  provided 
in  Section  194,  as  amended  in  1911. 

Plaintiff's  first  contention  is,  as  stated  above,  that 
as  Section  195,  after  its  amendment,  no  longer  required 
a  demand  to  be  presented  to  the  court  for  allowance 
in  order  to  stop  the  running  of  the  special  statute, 
nothing  was  required  to  stop  it  except  an  exhibition  to 
the  executor  or  administrator,  which  in  plaintiflF's  case 
was  made  on  April  4,  1912,  and  thereafter  it  could  only 
be  barred  by  the  general  statute  of  limitations.  The 
claim  of  plaintiff  was  exhibited  on  that  day  in  the  mode 
authorized  by  Section  194;  that  is,  by  serving  the  ad- 
ministratrix with  a  notice  in  writing,  showing  the 
amount  and  nature  of  the  claim,  and  with  a  copy  of  the 
note.  Section  195  (as  amended)  says  no  claimant  shall 
avail  himself  of  the  preceding  section,  *' unless  he  shall 
exhibit  his  demand  to  the  administrator  in  the  manner 
provided  by  law,  for  allowance,  within  one  year  after 
the  granting  of  the  first  letters,''  etc.  Did  the  Lefris- 
lature  intend,  by  striking  out  of  said  section  the  words 
explicitly  requiring  a  demand  to  be  presented  toJhe 
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court  for  allowance  and  substituting  words  explicitly 
requiring  it  to  be  exhibited  to  the  administrator,  to 
make  the  section  simply  a  reiteration  of  the  require- 
ment of  Section  191,  as  amended,  that  a  demand  must 
be  exhibited  "against  the  estate*'  as  provided  in  clauses 
five  and  six  of  Section  190,  as  amended,  or  be  forever 
barred  T  Or  was  it  rather  the  intention  to  require  a 
second  exhibition  to  the  administrator,  the  first  being, 
as  we  have  suggested,  for  the  purpose  of  placing  the  de- 
mand in  a  certain  class  as  regards  priority  of  pay- 
ment, the  second  for  the  purpose  of  having  it  allowed? 
Subsequent  to  the  1855  Revision  of  the  Statutes  and 
until  1911,  a  Section  substantially  the  same  as  195,  of 
the  present  1909  Revision,  had  stood  on  the  books; 
namely,  one  requiring  a  demand  to  be  presented  to  the 
court  for  allowance  within  a  given  period  after  letters 
were  granted  or  published,  the  period  being  three  years 
until  1879,  and  two  years  thereafter.  [R.  S.  1855,  sec. 
6,  p.  153;  G.  S.  1866,  sec.  6,  p.  502;  R.'  S.  1879,  sec. 
189;  R.  S.  1889,  sec.  188  ;R.  S.  1899,  sec.  185.]  There 
also  has.  been  continuously  since  1855,  a  section  like 
191  of  the  present  revision,  requiring  claims  to  be  ex- 
hibited against  the  estate  within  a  stated  period  or 
they  would  be  barred.  [R.  S.  1855,  sec.  2,  p.  152;  O.  S. 
1865,  sec.  2,  p.  502;  R.  S.  1879,  sec.  186;  R.  S.  1889,  sec. 
184;  R.  S.  1899,  sec.  189.]  The  years  of  limitation  stated 
in  the  two  classes  of  sections  have  been  the  same,  ex- 
cept in  the  Revision  of  1865,  which  gave  two  years  for 
the  exhibition  of  a  demand  and  three  for  presenting 
it  to  the  court.  In  the  Revision  of  1889,  the  words  ''and 
presented  to  the  court  for  allowance''  were  inserted  in 
the  sixth  clause  of  Section  183,  which  dealt  with  the 
classifiteation  of  demands,  and  Section  184,  which  limited 
the  time  for  their  exhibition,  thereby  making  said  clauses 
in  themselves,  and  regardless  of  Section  185,  bar  de- 
mands unless  exhibited  and  presented  to  the  court  with- 
in two^  years;  the  quoted  words  not  having  been  con- 
tained in  those  particular  sections  theretofore,  nor  later; 
and^  they  appear  to  be  unnecessary,  because  in  that 
Revision  and  subsequent  ones,   the  section  cited  above 
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was  retained  for  the  specific  purpose  of  requiring  pres- 
entation to  the  court  within  two  years.  But  the  material 
point  at  present  is  that  the  two  kinds  of  limitation  sec- 
tions existed  side  by  side  after  1855,  and  always  have 
been  held  to  serve  two  different  purposes,  each  indis- 
pensable and  distinct  from  the  other;  one  being  to  re- 
quire demands  to  be  exhibited  to  executors  and  adminis- 
trators, the  other  to  require  them  to  be  presented  to  a 
court  for  allowance ;  both  acts  to  be  done  within  a  desig- 
nated period,  the  two  periods  usually  being  identical. 
fPrice  V.  McCause,  30  Mo.  App.  627;  Savings  Bank  v. 
Burgin,  73  Mo.  App.  108, 114;  Kevs  v.  Keys,  217  Mo.  48, 
65.] 

It  seems  that  now  and  then  the  attention  of  a  judge 
has  been  fixed  so  exclusively  upon  the  words  **  presented 
to  the  court  for  allowance,'^  in  Sections  183  and  184  of 
the  Revised  Statutes  1889,  as  to  evoke  dicta  that  the  omis- 
sion of  said  words  in  later  revisions  dispensed  with  the 
necessity  of  presenting  a  demand  to  the  court  within  two 
years,  in  order  to  suspend  the  special  Statute  of  Limita- 
tions; an  erroneous  notion  in  view  of  the  express  re- 
quirement of  Section  188  in  the  Statutes  of  1889,  and  its 
equivalent  in  later  Revisions.  Such  remarks  have  been 
made,  we  believe,  in  no  case  where  the  question  in  judg- 
ment called  for  them.  In  Ryans  v.  Boogher,  160  Mb. 
673,  684,  the  statement  was  made  that  V'at  the  time  of 
the  attempted  final  settlement  there  was  no  special  Stat- 
ute of  Limitation  in  this  State  which  barred  a  claim  which 
had  been  legally  exhibited  against  an  estate  because  it 
had  not  been  presented  to  the  court  for  allowance,"  a 
remark  followed  by  the  statement  that  an  act  passed  in 
1899  (Laws  1899,  p.  3i9)  had  struck  out  of  Section  185  of 
that  Revision  the  words  ''and  presented  to  the  court  for 
allowance. "  But  the  claim  contested  in  said  case  had  been 
exhibited,  not  by  serving  notice  on  the  administrator,  but 
by  bringing  an  action  in  the  circuit  court,  a  mode  of  ex- 
hibiting then  and  now  authorized.  [R.  S.  1899,  sec.  187; 
R.  S.  1909,  sec.  193.]  A  demand  so  exhibited  is  patently 
not  subject,  either  in  principle  or  by  the  language  of  the 
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law,  to  the  provision  that  no  claimant  shall  avail  himself 
of  the  exhibition  of  a  demand,  to  toll  the  statute,  unless 
he  shall  present  it  to  the  court  for  allowance  within  two 
years.  This  section,  by  its  very  words,  refers  to  the  pre- 
ceding section,  for  it  says  **no  claimant  shall  avail  him- 
self of  the  preceding  section,"  etc.  The  preceding  section 
is  the  one  which  provides,  not  for  exhibiting  demands  by 
an  action  in  court,  but  for  exhibiting  them  by  serving  no- 
tice in  writing  on  the  executor  or  administrator.  [R.  S. 
1899,  sec.  188 ;  R.  S.  1909,  sec.  195.]  In  Ryans  v.  Boogher, 
cited  above,  Gantt,  J.,  who  wrote  the  opinion,  explained 
what  he  meant  to  say  in  the  passage  we  have  quoted,  by 
immediately  saying:  ** Section  189,  Revised  Statutes  1899, 
cited  by  defendants,  by  its  terms  is  restricted  to  the  de- 
mands referred  to  in  Section  188,  and  has  no  application 
whatever  to  suits  commenced  and  prosecuted  under  Sec- 
tion 187,  the  section  under  which  plaintiff  prosecuted  his 
suit."  Obviously  and  independently  of  the  express  refer- 
ence to  the  preceding  section,  the  one  requiring,  presenta- 
tion to  the  court  could  have  no  application  to  a  demand 
exhibited  by  an  action  in  court,  for  such  an  exhibition 
is  also,  in  itself,  presentation  for  allowance ;  the  exhibi- 
tion and  the  presentation  occurring  at  the  same  time,  if 
one  act  is  within  two  years,  the  other  is. 

In  Knisely  v.  Leathe,  a  case  controlled  by  the  Stat- 
utes of  1909,  the  demand  was  exhibited  to  the  executrix 
by  the  institution  of  a  suit  September  7,  1907,  or  within 
six  months  of  the  date  of  letters,  their  date  being  March 
20, 1907.  The  action  was  dismissed,  but  on  March  10, 1909, 
a  second  action  was  brought,  which  was  ten  days  prior  to 
the  expiration  of  two  years  from  the  date  of  the  letters. 
Therefore  the  demand  was  both  exhibited  and  presented 
to  the  court  for  allowance  within  the  statutory  period; 
and  whatever  was  said  to  the  effect  that  merely  exhibit- 
ing a  demand  tolls  the  special  statute  permanently,  was 
not  essential  to  the  decision  and  seems  to  have  been  writ- 
ten in  f orgetf ulness  of  the  statute  which  declares  a  claim- 
ant shall  not  avail  himself  of  the  fact  that  he  exhibited  by 
notice  and  in  due  time  to  the  executor  or  administrator, 
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unless  he  presents  it  for  allowance  within  two  years. 
[R.  S.  1909,  sec.  195.] 

So  much  for  cases  wherein  dicta  have  occurred  tend- 
ing to  the  conclusion  that  the  exhibition  of  the  demand 
for  classification  is  enough  to  prevent  the  special  statute 
from  running,  except  where  there  are  words  in  the  classi- 
fication section,  or  the  one  dealing  with  the  limitation  of 
time  to  exhibit,  like  those  contained  in  the  Revision  of 
1889,  requiring  a  presentation  to  the  court. 

But  there  have  been  discussions  of  this  question 
where  it  was  necessary  to  decide  it  to  dispose  of  the  case; 
and  perhaps  the  most  thorough  treatment  of  it  was  by 
Thompson,  J.,  of  the  St.  Louis  Court  of  Appeals,  in 
Price  V.  McCause,  supra.  The  opinion  says  something 
more  is  required  of  a  claimant  to  save  the  bar  of  the 
statute  than  an  exhibition  of  a  demand  to  the  executor 
or  administrator ;  that  to  hold  otherwise  would  be  to  ex- 
scind from  the  statute  the  section  providing,  in  effect, 
that  no  claimant  should  avail  himself  of  an  exhibition  to 
an  executor  or  administrator  unless  he  shall  present  his 
demand  to  the  court  for  allowance  within  two  years  from 
the  granting  of  the  first  letters.  [R.  S.  1889,  sec.  189.] 
Further  saying:  **If  the  holder  of  a  claim  against  the 
estate  of  a  decedent  can  save  the  bar  of  the  statute  by 
exhibiting  it  to  executor  or  administrator  within  the 
statutory  period,  without  presenting  it  to  the  probate 
court  for  allowance  and  classification  before  the  expira- 
tion of  such  period,  he  can  defeat  the  policy  of  the  statute 
entirely  and  keep  the  estate  open  indefinitely.  -  If,  having 
exhibited  it  to  the  executor  or  administrator  in  time,  he 
creates  a  lis  pendens  which  stops  the  running  of  the  stat- 
ute, as  counsel  for  the  claimant  would  argue,  so  that  he 
can  come  into  court  with  it  a  year  after  expiration  of 
the  statutory  period,  he  can  come  into  court  with  it  an 
the  point  came  up  for  decision.  [Farmers  Sav.  Bank  v. 
That  exposition  of  the  law  has  been  approved  wherever 
indefinite  time  afterwards — at  least  so  long  as  the  estate 
remains  open.  This,  we  think,  would  be  opposed  to  the 
letter  and  policy  of  the  statute."    [30  Mo.  App.  1.  c.  632.] 
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Burgin,  73  Mo.  App.  108,  113;  Keys  v.  Keys,  217  Mo.  48, 
65.1  i 

The  policy  of  legislation  for  so  many  years  having 
been  to  exact,  in  order  to  suspend  the  running  of  the 
special  limitation,  something  besides  the  exhibition  of  a 
claim  to  an  executor  or  administrator  in  order  to  fix  the 
time  of  its  payment  out  of  the  estate's  assets,  it  is  im- 
probable that  the  Legislature,  in  amending  Section  195  of 
the  present  statutes  to  provide  for  exhibition  to  the  ad- 
ministrator for  allowance,  meant  only  to  reiterate  the 
necessity  of  the  exhibition  within  a  year  for  classifica- 
tion under  Sections  190  and  191.  To  so  hold  would  be  to 
attribute  to  the  Legislature  the  intention  to  dispense  vnth 
presentation  to  a  court  within  any  time  short  of  the  gen- 
eral limitation  period ;  which  would  be  a  radical  change 
from  the  prior  policy  of  the  law  and,  moreover,  would 
frustrate  the  declared  purpose  of  most  of  the  amendments 
of  1911  to  shorten  the  period  wherein  final  settlement 
can  be  made.  Besides,  if  no  more  than  the  original  ex- 
hibition to  the  executor  or  administrator  was  to  be  re- 
quired, why  retain,  instead  of  omit,  Section  195,  when 
Section  191  would  fully  accomplish  the  purpose  intended! 
Why,  too,  use  the  words  ^*for  allowance,''  in  connection 
with  the  required  exhibition  to  the  administrator ;  words 
not  used  in  the  preceding  sections  (190,  191),  but  instead 
the  words  ** exhibited  against  the  estate?" 

We  consider  the  deduction  a  fair  one  from  the  par- 
ticulars noted,  that  the  first  part  of  Section  195,  as 
amended,  was  intended  to  prescribe  a  second  proceeding 
to  be  taken  by  a  claimant  to  prevent  his  claim  from  being 
barred  by  the  one-year  limitation.  What  is  that  proceed- 
ing? Providing  for  exhibiting  to  the  administrator  **for 
allowance"  might  be  deemed  to  imply  that  an  administra- 
tor was  empowered  to  allow  a  demand  against  an  estate ; 
but  it  is  clear  the  words  used  are  not  positive  enough  to 
show  an  intention  either  to  confer  such  a  power,  or  to  im- 
ply that  it  already  existed.  Demands  must  be  established 
by  the  judgment  of  a  court.  [R.  S.  1909,  sees.  197,  198, 
206 ;  Langston  v.  Canterbury,  173  Mo.  122.]    The  require- 
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ment  of  an  exhibition  to  the  administrator  for  allowance 
within  the  year,  to  be  an  effective  act  and  not  merely  a 
useless  ceremony,  must  mean  an  exhibition  to  him  in  a 
proceeding  to  have  the  claim  allowed.  This  proceeding 
could  be  by  an  action  in  court  in  the  ordinary  mode  (Sec. 
197),  or  by  presentation  to  the  probate  court  (B.  S.  1909, 
sees.  198,  206) ;  and  in  the  latter  event  the  proceeding 
would  be  initiated  in  the  manner  provided  by  the  statutes; 
namely,  by  the  claimant  delivering  to  the  executor  or  ad- 
ministrator, ten  days  in  advance  of  the  term  at  which  he 
intended  to  present  the  claim,  a  written  notice  and  copy 
of  the  instrument  of  writing  or  account  on  which  the  claim 
was  founded,  with  the  statement  that  it  would  be  present- 
ed for  allowance  at  the  next  regular  or  adjourned  term. 
[R.  S.  1909,  sees.  203,  204,  205.] 

Plaintifif  asserts  there  was  a  second  exhibition  to 
the  adminstrator  when  the  demand  was  presented  to  the 
probate  court,  April  15, 1912,  to  have  it  allowed — the  pro- 
ceeding subsequently  dismissed.  That  exhibition,  though 
not  followed  up  to  a  judgment,  would  have  sufficed  for 
the  purpose  of  classification,  had  the  one  of  April  4th 
been  omitted;  but  we  think  did  not  suffice  to  stop  the 
special  statute.  Otherwise  a  second  exhibition,  not  in- 
tended to  be  followed  by  proceedings  necessary  to  put 
the  (lemajid  into  judgment,  would  be  a  compliance  with 
the  statutory  requirement  of  presentation  for  allowance; 
and  the  claimant  having  done  this  much,  might  wait  as 
long  as  he  pleased,  short  of  the  period  fixed  by  the  general 
statutes  of  limitations,  before  taking  proper  and  bona- 
fide  measures  to  establish  his  claim.  The  rule  generally 
prevailing  in  this  country  is  that  if  an  action  is  begun 
and  afterwards  dismissed,  the  statute  of  limitation  runs 
against  the  cause  of  action  from  the  time  it  accrued  ex- 
cept where  time  for  another  action  is  given,  as  is  done 
by  our  statutes  in  allowing  a  year  wherein  to  sue  again 
after  a  nonsuit,  etc.  (R.  S.  1909,  sec.  1900),  a  grace  extend- 
ed by  construction  in  favor  of  dismissed  cases.  [Wetmore 
V.  Crouch,  188  Mo.  647.]  This  saving  clause  is  not  avail- 
able where  the  limitation  period  is  prescribed  by  a  special 

Digitized  by  VjOOQ IC 


Vol.  281]  OCTOBER  TERM,  1919.  313 


Home  Ins.  Co.  v.  Wlckham. 


statute,  not  included  in  Articles  8  and  9  of  the  chapter 
on  Lunitations  of  Actions ;  hence  does  not  bar  upon  this 
case.  [R.  S.  1909,  sec.  1907;  Gerren  v.  Railroad  Co., 
60  Mo.  405,  409;  Clark  v.  Railroad  Co.,  219  Mo.  524, 
530;  State  ex  rel.  v.  Thompson,  81  Mo.  App.  549,  558; 
State  ex  rel.  v.  Hawkins,  103  Mo.  Apj>.  251.]  In  view  of 
the  general  doctrine  that  upon  the  dismissal  of  a  case 
a  limitation  statute  runs  against  the  cause  of  action  from 
its  accrual,  we  hold  the  abortive  st^ps  to  have  plaintiff  ^s 
demand  allow*ed  were  not  such  a  proceeding  as  suspended 
permanently  the  running  of  the  special  statute.  We  think 
the  point  in  decision  in  Knisely  v.  Leathe,  supra,  accords 
with  this  ruling,  even  though  some  remarks  in  the  opinion 
might  be  interpreted  the  other  way.  [256  Mo.  341,  362.] 
We  hold  further  that  the  second  exhibition  to  the  ad- 
ministrator for  allowance,  includes  not  merely  serving 
him  with  notice  and  a  copy  of  the  demand  in  accordance 
with  Sections  203  and  204  (R.  S.  1909),  but  carrying  the 
proceeding  forward  by  presenting  the  demand  to  the 
court  according  to  the  notification,  or  at  f  urtherest,  with- 
in the  year;  subject,  however,  to  the  exception  made  in 
the  latter  part  of  the  amendment  of  1911,  to  be  noticed 
presently.  No  less  can  be  accepted  as  an  effectual  com- 
pliance with  the  requirement  of  an  exhibition  for  allow- 
ance, without  defeating  the  whole  policy  of  the  adminis- 
tration law,  to  have  the  claims  allowed  only  by  a  court, 
and  the  whole  policy  of  the  amendments  of  1911  to  ex- 
pedite final  settlements.  The  second  part  of  the  amended 
section,  though  apparently  inconsistent  with  the  first 
part  in  some  respects,  throws  light  on  the  latter  by  plainly 
requiring  the  second  exhibition  to  be  followed  up,  in  the 
instance  contemplated  by  said  second  part,  by  present- 
ment to  the  court ;  for  it  provides  this  shall  be  done  in 
the  event  the  claimant  exhibits  to  the  administrator  '*  dur- 
ing the  term  at  which  final  settlement  could  be  made 
except  for  the  exhibition."  It  is  unreasonable  to  sup- 
pose presentment  to  the  court  was  intended  to  be  re- 
quired solely  under  those  circumstances,  and  that  claim- 
ants exhibiting  earlier  should  be  under  no  necessity  to 
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proceed  in  court  at  all  sooner  than  was  necessary  to  pre- 
vent the  bar  of  the  general  limitation  statutes.  The 
latter  clause  of  Section  195,  as  amended,  needs  no  atten- 
tion in  the  present  ease,  except  in  so  far  as  the  sense  of 
the  first  clause  is  indicated  by  it ;  for  this  action  was  be- 
gun September  28,  JL912,  and  plaintiflF^s  claim  was  there- 
by exhibited  a  second  time  within  the  meaning  of  the 
amendment,  and  at  a  term  prior  to  the  one  when  final 
settlement  could  be  /nade.  The  terms  of  the  probate 
courts  are  the  second  Mondays  in  February,  May,  August 
and  November  (R.  S.  1909,  sec.  4060),  so  final  settlement 
for  the  Wickham  estate  could  not  come  before  the  Novem- 
ber term,  1912,  the  date  of  the  last  insertion  of  the  notice 
of  letters  having  been  October  13, 1911. 

The  second  part  of  the  act  in  permitting  exhibitiou 
at  the  usual  term  for  final  settlement,  seems  incojisis- 
tent  with  the  first  clause,  which  requires  claims  to  be  ex- 
hibited within  a  year  from  the  granting  of  first  letters, 
or  the  last  insertion  of  notice  thereof  unless  notice  is 
published  in  ten  days  from  their  date.  Final  settlement 
in  every  cajse  can  occur  no  sooner  than  *'the  fi^rst  reg- 
ular term  of  the  court  after  the  expiration  of  one  ffear 
from  the  date  of  the  publication  of  the  notice  of 
letters,"  and  after  notice  of  the  intended  settlement 
has  been  published  for  four  weeks.  [R.  S.  1909,  sec. 
238,  as  amended;  Laws  1911,  p.  84.]  Let  it  be  borne 
in  mind  that  the  exhibition  to  the  administrator  required 
by  amended  Section  195,  must  be  by  a  proceeding  car- 
ried through  to  a  judicial  allowance  of  the  claim.  Let 
it  also  be  borne  in  mind  that  such  a  proceeding  may  be 
begun  not  only  by  an  action  in  court  under  Section  197, 
R.  S.  1909,  but  also  under  Section  208  and  204,  by  no- 
tice in  writing  to  the  administrator  that  the  demand  will 
be  presented  at  the  next  regular  or  adjourned  term,  with 
copy  of  the  instrument  or  account,  etc.,  which  notice  must 
be  served  ten  days  before  the  beginning  of  the  term. 
Now  it  could  happen  that,  in  the  latter  mode  of  present- 
ment, the  notice  to  initiate  the  proceeding  might  be  served 
within  the  year  after  grant  of  letters  (or  the  last  publica- 
tion of  notice  thereof  if  said  notice  was  not  published 
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within  ten  days  of  their  date),  but  too  late  to  continue 
the  proceeding  thus  begun  by  presentation  in  court  at  a 
term  within  the  year,  or  even  at  the  next  term  thereafter. 
For  example,  the  year  following  the  grant  of  letters  might 
expire  the  Saturday  before  the  second  Monday  in  Novem- 
ber, and  if  notice  was  served  on  the  administrator  that 
day,  ten  days  would  not  elapse  before  the  next  term  be- 
gan ;  in  fact  only  two  days  would  elapse.  In  such  a  ease 
the  amendment  appears  to  contemplate  an  exception  to 
the  regular  procedure,  and  to  allow  the  proceeding  in  the 
exhibition  to  have  the  claim  allowed,  which  proceeding  has 
been  commenced  within  the  year,  to  be  followed  up  in 
court  as  late  as  the  term  next  succeeding  the  one  at  which 
otherwise  final  settlement  could  occur.  The  words  ' '  when- 
ever the  same  is  exhibited  during  the  term  at  which  final 
settlement  could  be  made  except  for  the  exhibition  of 
such  demand,"  regard  the  proceeding  as  a  continuing  one, 
and  notice  having  been  served  within  the  year  of  an  in- 
tention to  present  at  the  next  regular  or  adjourned  term, 
the  exhibition  is  treated  as  occurring  during  the  term; 
and  if  the  next  term  happens  to  be  the  one  for  final  settle- 
ment, the  succeeding  term  is  allowed  for  presentment. 
We  think  the  purpose  was  to  prevent  a  claimant  whose 
second  exhibition  was  within  the  year,  but  too  late  to 
follow  it  up  in  court  within  the  year,  to  have  a  term,  but 
only  one,  after  the  one  for  fina^  settlement,  to  present  to 
the  court;  whereas  a  claimant  who  gave  earlier  notice 
under  Section  203  would  need  no  such  grace.  This  con- 
struction renders  it  possible  to  postpone  slightly  the 
winding  up  of  estates  beyond  the  period  contemplated  by 
amended  Section  238  and  other  amendments  of  1911 ;  but 
it  is  the  construction  which  comes  nearest  to  carrying  out 
the  sole  purpose  of  most  of  the  amendments  and  is,  there- 
fore, to  be  adopted  if  the  language  of  the  act  will  permit. 
A  court  must  give  effect  to  an  act  of  the  Legislature  if 
it  is  possible  to  do  so  consistently  with  the  language  of 
the  act.  [State  ex  inf.  v.  West  Side  Ry.  Co.,  146  Mb.  155, 
168.]  And  in  order  to  prevent  one  statute,  or  a  portion 
of  one,  from  conflicting  with  the  entire  scope  of  legisla- 
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tive  action  touching  the  subject,  it  is  sometimes  necessary 
to  depart  from  a  literal  construction  of  the  inconsistent 
enactment.  [State  to  use  v.  Heman,  70  MJo.  441.]  To 
attain  this  end,  **  the  construction  that  produces  the  great- 
est haiTnony  and  the  least  inconsistency  ought  to  pre- 
vail.^' [PoUiOCK,  C.  B.  in  Atty.  Gen.  v.  Sillem,  2  H.  &  C. 
517.1  **It  is  a  cardinal  principle  in  the  interpretation  of  a 
statute  that  if  there  are  two  inconsistent  enactments,  it 
must  be  seen  if  one  cannot  be  read  as  a  qualification  of 
the  other.''  [Taylor  v.  Goodwin,  L.  R.  4  Q.  B.  Div.  228.] 
To  conclude  the  Legislature  meant  to  require  a  daimant 
late  in  exhibiting,  to  present  for  allowance  at  the  next 
term  after  what  is  normally  the  one  to  settle  the  estate 
and  to  allow  earlier  exhibitors  to  delay  presentment  to 
any  date  short  of  the  bar  of  the  general  limitation  law, 
thus  greatly  extending  instead  of  contracting  the  adminis- 
tration period,  is  too  extreme  a  view  to  accept,  unless 
driven  to  it  by  the  language  of  the  act,  and  we  think 
we  are  not.  If  the  Act  of  1911  is  treated  as  void  because 
of  conflicting  clauses,  the  two-year  statute  for  present- 
ment will  be  revived  and  the  entire  scheme  of  the  amend- 
atory acts  disarranged.  In  our  opinion  the  language  pt 
Section  195,  as  amended,  may  be  interpreted  in  accord- 
aiico  Nvilh  v'hat  we  have  said,  without  either  perverting, 
restricting  or  unduly  broadening  the  natural  meaning  of 
the  words  iised. 

The  ambiguity  of  this  section  -(195)  was  cured  by 
amendment  in  1917.    [Laws  1917,  p.  98.] 

The  result  is  that  the  judgment  of  the  Springfield 
Court  of  Appeals  reversing  and  remanding  the  cause  is 
set  aside,  and  the  judgment  of  the  circuit  court  is  affirm- 
ed.   All  concur. 


Digitized  by 


Google 


Vol.  281]  OCTOBER  TERM,  1919.  317 


Kleine  v.  Kleine. 


JOHN    KLEINE    et   ux.,    Appellants,   v.    MARY   L. 

KLEINE. 

DiTlsimi  One,  March  2,  1920. 

1.  DESCBIPTION:  Starting  Point:  Parallelogram  Presumed.  A  lease 
which  describes  a  tract  in  the  City  of  St.  Louis  and  State  of 
Missouri  as  ''one  hundred  feet  running  westward  on  Coal  Bank 
Road,  beginning  at  private  road  fronting  house,  and  seventy  feet 
running  northward  on  private  road,  beginning  at  Coal  Bank  Road," 
fixes  the  starting  point  at  the  intersection  of  Coal  Bank  Road  and 
the  private  road,  and  that  being  definite,  a  parallelogram,  one 
hundred  by  seventy  feet,  will  be  presumed;  and  a  definite  tract 
extending  one  hundred  feet  westward,  from  the  intersection  of 
the  two  roads,  along  the  north  side  of  Coal  Bank  Road,  and  seventy 
feet  northward  along  the  west  line  of  the  private  road,  was 
described. 

2.  :   :   :    Extrinsic   Eyldence.     Extrinsic   evidence 

is  always  admissil)le  to  explain  the  calls  in  a  deed  and  for  making 
certain  any  ambiguity  in  the  description.  If  a  surveyor  can  take 
the  deed  and  from  its  descriptions  locate  with  certainty  the 
definite  tract  intended  to  be  conveyed,  the  description  is  suflicient. 

a.  SIGKIKO  DEED:  With  Lead  Pencil.  A  deed  or  lease  is  not  invalid 
because  signed  by  lead  pencil,  instead  of  pen  and  ink. 


Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Thomas 

C.   Hennmgs,  Judge. 
Affikmed. 

John  W.  Mueller  for  appellants. 

(1)  If  the  description  of  real  estate  contained  in  an 
instrument,  which  seeks  to  convey  an  interest  in  said 
real  estate,  is  so  inaccurate,  indefinite  and  incomplete 
as  to  render  the  identity  of  the  particular  tract  of  land 
sought  to  be  conveyed  wholly  uncertain,  the  instrument 
is  void  as  a  means  of  conveying  interest  in  real  estate 
or  color  of  title.  Mudd  v.  Dillon,  166  Mo.  410;  Martin  v. 
Kitchen,  195  Mo.  477 ;  McCormack  v.  Parson,  195  Mo. 
91;  Schroeder  v.  Turpin,  253  Mo.  258;  Campbell  v.  John- 
son, 44  Mo.  247 ;  Bell  v.  Dawson,  32  Mo.  79 ;  Schumacher 
V.  McMonigle,  86  Ind.  421;  Hoodless  v.  Jemigan,  46 
Fla.  223;  Youman  v.  Moore,  144  Ga.  375;  Harvey  v. 
Byrnes,  177  Mass.  518;  Brandon  v.  Laddy,  67  Cal.  43; 
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Radford  v.  Edwards,  88  N.  C.  347 ;  Hanna  v.  Palmer,  194 
111.  41.  (2)  If  the  description  of  property  sought  to. 
be  conveyed  by  a  written  instrument  does  not  fix  the 
boundaries  or  shape  of  land  sought  to  be  conveyed 
so  that  by  relying  on  the  description  contained 
therein,  the  form  and  indentity,  of  the  premises  could 
not  be  ascertained,  the  instrument  is  void  and  inopera- 
tive as  a  means  of  conveyance  of  title.  Schumacher  v. 
McMonigle,  86  Ind.  421 ;  Harvey  v.  Byrnes,  177  Mass. 
518.  (3)  A  patent  ambiguity  in  an  instrument  is  an  un- 
certainty that  arises  at  once  upon  the  reading  of  the  in- 
strument and  arises  from  the  defective,  obscure,  sense- 
less or  indefinite  language  used.  3  Bouvier,  p.  2586; 
Jones  on  Evidence,  sec.  474;  Harvey  v.  WJrtz,  30  N.  D. 
304;  Martin  v.  Kitchen,  195  Mo.  477;  Mudd  v.  Dillon,  166 
Mo.  110;  Strong  V.  Wlaters,  50  N.  Y.  S.  257.  (4)  When 
a  mere  perusal  of  the  instrument  in  question  reveals 
an  uncertainty  as  to  the  indentity  of  the  premises  sought 
to  be  conveyed  and  reveals  that  the  description  of  the 
premises  conv(?>^ed  as  contained  in  the  instrument  is 
given  in  a  defective,  obscure  and  senseless  manner,  \)T 
by  defective,  obcure  or  senseless  language,  a  patent 
ambiguity  exists  in  said  instrument  which  cannot  be  cor- 
rected, explained  or  added  to  by  extrinsic  testimony. 
Mudd  V.  Dillon,  166  Mo.  110;  Martin  v.  Kitchen,  195 
Mo.  477;  Carter  v.  Holman,  60  Mo.  498.  (5)  An  instru- 
ment required  under  the  Statute  of  Frauds  to  be  in 
writing  cannot  rest  partly  on  parol  and  partly  on  the 
writing,  but  must  contain  in  the  writing  all  the  elements 
necessary  to  the  validity  of  the  instrument.  Broom's 
Maxims,  p.  463;  Norris  v.  Hunt,  51  Tex.  609;  Ringer  v. 
Holtzclaw,  112  Mo.  523. 

Iffoe  &  Carroll  and  Frederick  H.  Eschmann  for  re- 
spondent. 

(1)  The  object  of  a  descrirrtion  in  a  deed  is  to  define 
what  the  parties  intended.  Long  v.  Wagoner,  47  Mo. 
J80.  (2)  Intention  of  parties,  whether  expressed  or 
shown  by  surrounding  circumstances,  is  all-controlling. 
McClure  v.  Herring,  70  Mo.  18;  Johnson  v.  Boulware, 
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149  Mo.  451 ;  Devlin  on  Deeds,  sees.  835-836,  and  sec. 
1012;  8  R.  C.  L.  1037;  Evans  v.  Greene,  21  Mo.  195;  5 
Cyc.  867;  Truett  v.  Allen,  66  Cal.  818.  (3)  A  deed  will 
not  be  declared  void  for  uncertainty  if  it  is  possible  by 
any  reasonable  rules  or  construction  to  ascertain  from  de- 
scription, aided  by  extrinsic  evidence,  what  property  is 
intended  to  be  conveyed.  Hubbard  v.  Whitehead,  221  Mo. 
672;  Tetheron  v.  Anderson,  63  Mo.  98;  Cravens  v.  Petit, 
16  Mo.  213;  Dunn  v.  English,  N.  J.  L.  126.  (4)  Statute 
of  Frauds  does  not  apply  where  contract  has  been  fully 
performed.  Hoyie  v.  Bush,  14  Mo.  App.  408;  Bollinger 
County  V.  McDowell,  99  Mo.  636;  Reemer  v.  Nessmith, 
34  Cai.  624;  Devlin  on  Deeds,  sec.  1012;  17  Cyc.  662; 
Hooten  v.  Comerford,  152  Mass.  591;  Reed  v.  Proprie- 
tor, 8  How.  274.  (5)  The  description  in  deed  is  sufficient 
if  object  covered  is  ascertainable  with  the  aid  of  extrin- 
sic evidence.  Amount  v.  Montague,  63  Mo.  206;  Living- 
ston County  V.  Morris,  71  Mo.  605;  Orr  v.  How,  55  Mo. 
329;  Brown  v.  Walker,  226  Mo.  235;  Cox  v.  Hart,  145 
IT.  S.  389;  Blake  v.  Dougherty,  5  Wheat.  1359;  Gales  v. 
Paul,  94  N.  W.  55.  (6)  The  office  or  purpose  of  a  de- 
scription in  a  deed  is  to  funiish  the  means  of  identifica- 
tion. Pipkin  V.  Allen,  29  Mo.  229;  Blake  v.  Dougherty, 
5  Wheat.  1359;  Craven  v.  Butterfield,  80  Ind.  503.  (7) 
A  description  in  a  deed  is  sufficient  if  it  will  enable  a 
person  of  ordinary  prudence  acting  in  good  faith  and 
making  inquires,  which  the  description  would  suggest  to 
him,  to  identify  the  land— if  a  sui^eyor  with  deed  be- 
fore him,  with  or  without  aid  of  extrinsic  evidence,  can 
locate  land  and  establish  the  boundaries.  Haves  v.  Mar- 
tin, 134  Ala.  532;  Door  v.  School  Dist.,  40  Ark.  237;  Dev- 
lin on  Deeds,  sec.  1012.  (8)  Streets  and  highways  are 
natural  monuments.  5  Cyc.  869,  B.  (9)  A  parallelogram 
will  be  presumed  to  have  been  intended  when  a  definite 
and  fixed  comer  is  located.  Smith  v.  Nelson,  110  Mo. 
552;  Deal  v.  Cooper,  94  Mo.  62;  Devlin  on  Deeds,  pp. 
1922  to  1931;  5  Cyc.  877.  (10)  In  the  interpretation  of 
deeds  inter  partes,  courts  are  not  inclined  to  insist  upon 
that  accuracy  of  description  required  in  sheriffs'  deeds 
498^*^^^  *^^sfers  of  property.  Carter  v.  Holman,  60  Mo. 
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GRAVES,  J.— Action  to  quiet  title.  The  petition  is 
in  conventional  form  under  the  statute.  By  answer  the 
defendant  says  that  she  has  a  lease  for  a  period  of  twen- 
ty years  on  a  portion  of  the  tract  of  land  described  in  the 
petition  of  plaintiffs ;  that  plaintiff  John  Kleine  marked 
off  the  lot  100  by  70  feet,  and  that  she  built  a  five-room 
cottage  thereon,  and  fenced  it,  and  took  possession  of 
it ;  that  the  said  John  Kleine  assisted  her  in  the  building 
of  the  house  and  fences;  that  thereafter  she  paid  rent 
for  two  years. 

Reply  was  a  general  denial.  Trial  before  the  court 
resulted  in  a  judgment  for  plaintiffs  as  to  the  title  being 
in  them,  but  the  further  judgment  that  defendant  had 
a  valid  lease  for  20  years  upon  the  tract  100  by  70  feet. 
From  such  judgment  plaintiffs  have  appealed. 

John  Kleine  and  the  defendant  are  brother  and  sis- 
ter. In  1913'  John  Kleine  told  his  sister  that  she  could 
have  a  lease  upon  a  small  tract  (100  by  70)  of  his  land 
on  Coal  Bank  Boad  in  the  City  of  St.  Louis.  He  pointed 
out  to  her  the  boundaries.  At  her  own  cost  and  expense 
she  built  a  five-room  cottage  thereon,  and  fenced  tho 
land,  and  took  possession  of  it.  In  1915,  after  much  urg- 
ing, she  got  John  Kleine  and  wife  to  execute  the  follow- 
ing lease: 

"This  lease  made  and  entered  into  by  and  between  John  and  Rose 
Kleine,  hereafter  referred  to  as  lessor,  and  Mary  L.  Kleine,  hereafter 
referred  to  as  lessee. 

"Said  lessor  for  and  in  consideration  of  a  rent  of  five  doUars  to 
be  paid  yearly  by  said  lessee,  does  hereby  lease  unto  said  lessee  the 
following  described  premises  situated  in  the  City  of  St.  Louis.  Stote 
of  Missouri:  One  hundred  feet  running  westward  on  Coal  Bank  Road, 
beginning  at  private  road  fronting  house,  and  TO  feet  running  north- 
ward on  private  road  beginning  at  Coal  Bank  Road. 

"This  lease  begins  June  15,  1913,  expires  June  15,  1933.  Lessee 
has  the  right  to  remove  at  any  time  improvements  made  by  lessee. 

"During  the  time  of  lease  said  lessee  has  the  privilege  of  a 
moderate  use  of  water. 

"Said  lessee  promises  to  sell  improvements  made  on  premises  for 
a  reasonable  price  at  any  time  when  lessor  sells  the  land. 

"Mary  L.  Kleine. 
Jno.  J.  Kleine, 

R06A    KLEIIfE.*' 
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For  two  years  he  axjcepted  the  money  for  the  rent, 
but  thereafter  he  declined  rent.  Conceiving  the  lease 
invalid  he  and  his  wife  brought  this  action.  Kleine 's 
testimony  in  the  case  tends  to  leave  a  bad  taste  in  the 
judicial  mouth.  Among  other  things  he  requested  that 
the  lease  be  signed  with  a  lead  pencil,  and  says  that  he 
* ''figured"  that  it  was  no  good  when  he  signed  it,  *' be- 
cause there  was  no  starting  point."  All  this  was  after 
the  sister  had  put  her  money  into  the  improvements. 
Further  details  will  be  left  to  the  opinion. 

T.  It  is  clear  that  the  idea  of  John  Kleine,  as  to  there 
being  no  starting  point  mentioned  in  the  lease,  is  with- 
out foundation.  The  lease  says:  '* one  hundred  feet  run- 
jj^  ning  westward  on  Coal  Bank  Road,  beginning 

at  private  road  fronting  house,  and  70  feet 
running  northward  on  private  road  beginning  at  Coal 
Bank  Road.^'  From  this  it  is  clear  that  the  starting 
point  is  the  intersection  of  Coal  Bank  Road  and  the 
private  road.  From  this  intersection,  or  starting  point, 
the  tract  was  to  be  100  feet  on  Coal  Bank  Road,  and  70 
feet  on  the  private  road,  from  the  intersection  of  the 
two.  In  other  words,  the  description  in  the  lease  gives 
a  starting  point,  and  two  sides  of  the  lot.  Having  a  fixed 
comer  and  the  t^wo  sides  given,  a  parallelojjram  will  bo 
presumed.  In  other  words  we  have  the  width  and  depth 
of  the  tract  given,  and  only  have  to  extend  the  lines  to 
get  a  parallelogram. 

In  Smith  v.  Nelson,  110  Mo.  552,  we  have  a  descrip- 
tion calling  for  one  acre  in  the  comer  of  a  government 
surveyed  tract.  There  we  bad  only  the  starting  point. 
We  hejd  that  an  acre  in  a  square  form  would  be  pre- 
sumed from  such  a  description.  So  in  this  case  having 
the  starting  point  and  two  sides  s^iven  we  will  presume 
the  parties  had  in  mind  a  parallelogram.  See,  also,  2 
Devlin  on  Deeds,  p.  1922.  We  have  no  doubt  about  the 
fact  that  this  lease  calls  for  parallelogram  100  by  70 
feet,  with  the  long  side  of  the  parallelogram  on  Coal 
Bank  Road.  The  idea  of  there  being  no  common  starting 

21—281  Mo. 
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point  for  the  respective  sides  of  the  parallelogram  is 
not  borne  out  by  the  lease  itself.  Whether  the  descrip- 
tion fails  for  other  reasons,  we  will  discuss  later. 

II.  The  real  issue  in  the  case  is  not  the  views  ex- 
pressed by  John  Kleine,  to  the  effect  that  he  signed  the 
lease  (in  lead  pencil,  at  his  own  suggestion)  because  he 
thought  it  invalid,  owing  to  the  absence  of  a  starting 
point.  He  seems  not  only  to  have  had  that  idea,  but  the 
other  erroneous  view,  entertained  by  many  laymen, 
that  a  deed  cannot  be  signed  with  a  lead  pencil,  but 
must  be  signed  with  pen  and  ink.  After  his  sister 
had  expended  her  money  on  a  five-room  cottage  aud 
fences  upon  ground  which  he  pointed  out  to  her,  it 
required  two  years  to  get  him  to  sign  a  lease.  "When 
he  did  sign  it  he  thought  he  had  it  in  shape  to 
beat  the  sister.  And  all  this  after  he  had  accepted  the 
rent  for  the  first  two  years.  What  Wagner,  J.,  said  in 
Tetherow  v.  Anderson,  63  Mo.  1.  c.  98,  is  peculiarly  ap- 
plicable to  John  Kleine.  That  learned  jurist  thus  spoke: 

'*The  only  ground  urged  for  a  reversal  is,  that  the 
description  was  so  uncertain  and  indefinite  that  nothing 
passed  by  the  plaintiff's  deed.  This  claim  surely  comes 
with  a  bad  grace  from  the  plaintiff,  who  acknowledges 
that  he  sold  and  conveyed  the  land  by  that  description.'' 

The  appellant  Kleine  not  only  w^ent  upon  the  ground 
and  marked  out  the  lot  upon  which  the  sister  was  going 
to  build  her  little  homie,  but  he  assisted  her  agents  in 
the  building  of  the  cottage  and  fences,  accepted  the 
agreed  rent  for  two  years,  and  finally  executed  the  lease 
in  writing,  after  telling  his  sister  to  make  it  as  short  as 
possible.  There  is  no  question  that  the  house  is  there 
facing  the  private  road  mentioned.  There  is  no  question 
that  there  is  and  was  a  private  road.  There  is  no  question 
that  Coal  Bank  Road  is  and  was  a  public  highway  in  the 
City  of  St.  Louis,  and  State  of  Missouri.  There  is  no 
question  that  the  plaintiffs  owned  a  tract  of  land  (some 
eight  acres  more  or  less)  on  this  public  road,  and  that 
the  lease  was  intended  to  cover  a  part  of  this  tract.  A 
surveyor  testified  that  he  could  and  did  take  the  deed, 
and  from  its  terms  located  the  lot  leased,  after  findinr 
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out  the  property  on  Coal  Bank  Road  owned  by  the  plain- 
tiffs. In  other  words  once  given  their  property  on  Coal 
Bank  Road,  the  tract  claimed  by  defendant  could  be 
located  by  the  description  given  in  the  lease. 

The  real  issue  is,  whether  the  description  taken  as 
a  whole,  aided  by  such  extrinsic  evidence  as  may  be  uaed 
in  construing  the  ambiguous  terms  of  the  contract,  is 
sufficient  td  locate  the  land  described  in  this  lease? 
Thus  in  Hubbard  v.  Whitehead,  221  Mo.  1.  c.  683, 
Gantt,  p.  J.,  said:  ''Extrinsic  evidence  is  always  ad- 
missible to  explain  the  calls  of  a  deed  for  the  purpose  of 
applying  them  to  the  subject-matter  and  thus  give  effect 
to  the  deed.  While  it  is  true  that  a  deed  must  so  de- 
scribe land  sought  to  be  conveyed  thereby  that  it  can 
be  indentified,  that  is  certain  which  can  be  rendered 
certain,  and  in  construing  a  doubtful  description,  in  a 
grant  the  court  will  put  itself  in  the  position  of  the  con- 
tracting parties  as  near  as  possible  and  consider  the 
eircumstaaices  of  the  transaction  between  them!  aftid; 
then  read  and  interpret  the  words  used  in  the  light  of 
these  circumstances." 

The  proof  aliunde  in  this  case  located  the  lands  of 
plaintiffs  on  Coal  Bank  Road;  it  located  the  private 
road;  it  located  the  lot  pointed  out  by  John  Kleine  to 
his  sister;  it  located  the  cottage  in  actual  existence 
when  the  lease  was  written ;  it  located  the  defendant  in 
possession  with  the  knowledge  and  consent  of  plaintiffs. 
With  this  information  the  surveyor  said  he  could  and 
did  locate  the  leased  ground. 

Under  the  rule  in  Hubbard's  case,  supra,  the  judg- 
ment nm  is  right  and  should  be  affirmed.  Tt  is  so  order- 
ed.   All  concur,  Blair,  P.  J.,  in  result. 
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PAUL  KUHN  V.  JAMES  W.  LUSK,  Receiver  of  ST. 
LOUIS  &  SAN  FRANCISCO  RAILROAD  COM- 
PANY, Appellant. 

DiYiBioii  One,  March  2,  1920. 

1.  DANGEBOUS  MAOHINEBY:  Duty  to  Guard  When  Statute  Does 
Not  Apply.  Independently  of  the  statute  and  at  common  law,  if 
ordinary  care  requires  that  dangerous  machinery  be  guarded  in 
order  to  render  the  place  in  which  the  servant  is  directed  to  work 
reasonably  safe,  then  the  master  is  liable  for  injuries  to  the  servant 
resulting  from  a  failure  to  exercise  such  care. 

2.   :   :   Ordinary  Care,     in   Missouri   the  master   incurs 

liability  for  failure  to  guard  dangerous  machinery  where  ordinary 
care  for  the  safety  of  his  servants  requires  it  to  l.e  guiirded,  and 
that  duty  remains,  although  the  statute  requiring  dangerous  ma- 
chinery to  be  guarded  has  no  application  to  the  situation. 

3.   ^:  : :  Assumption  of  Bisks.    The  rule  in  Missouri 

is  that  the  servant  does  not  assume  a  risk  that  grows  out  of  hia 
master's  negligence,  however  obvious  or  plain,  but  only  assumes 
the  peril  incident  to  the  service  remaining  after  the  master  has 
exercised  ordinary  care;  and  in  the  exercise  of  ordinary  care,  in 
all  occupations  attended  with  great  and  unusual  danger,  the  master 
is  required  to  provide  all  appliances  readily  attainable  and  known 
to  science  for  the  prevention  of  accidents;  and  where  the  facts 
demonstrate  that  the  master  had  in  operation  a  machine  about 
which  he  required  his  servant  to  work,  that  the  danger  vas 
strikingly  apparent,  that  at  a  trifling  expense  a  guard  or  cover 
around  such  machine  could  have  been  maintained,  which  would 
in  no  wise  have  lessened  its  efllciency,  and  that  if  the  guard  had 
been  maintained  the  danger  to  the  servant  would  have  been  wholly 
removed,  ordinary  care  required  the  master  to  provide  the  guard. 

4.  NEGLIGENOE:  Not  Supported  by  Evidence.  Specific  defects  in  a 
machine,  charged  in  the  petition  to  be  a  cause  of  plaintiffs  injury, 
which  are  not  established  by  any  substantial  evidence,  should  not 
by  the  instructions  be  submitted  to  the  jury  as  a  basis  for  plaintifTs 
right  to  recover. 

6.   ;  :  Bacovery  on  Different  Specifications.     If  the  fury 

are  by  the  instructions  permitted  to  find  for  plaintiff  on  either  of 
two  specifications  of  negligence,  and  as  to  one  of  them  the  evidence 
is  insufllcient  to  support  a  finding,  a  verdict  and  judgment  for 
him  must  be  set  aside  and  the  cause  retried. 

6.   — ' :    Obvious   Danger:    Question   for   Jury.     Plaintiff   testified 

that  he  knew  and  fully  appreciated  the  danger  attendant  upon 
cleaning  the  boxing  next  to  the  revolving  cog-wheel,  but  as  the 
gears  fed  upward  he  thought  he  could  reach  oxer  th»  axle  and 
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wipe  the  grease  from  the  under  side  without  his  coat  sleeve  being 
drawn  into  the  cogs.  Held,  that,  whether  the  danger  of  so  doing 
was  so  great  that  an  ordinarily  careful  and  prudent  man  would 
not  have  attempted  it  was  a  question  for  the  Jury. 

Appeal  from  Barton  Circuit  Court. — Hon.  B.  G.  TJiAir- 

man,  Judge 
Reversed  akd  remanded. 

W.  F.  Evans  and  Mann,  Todd  <&  Mann  for  appellant, 

(1)  At  common  law  the  master  is  not  required  to 
guard  his  machinery  but  could  leave  all  parts  of  the 
machinery  unguarded  and  incur  no  legal  liability  on  that 
account.  Cole  v.  Lead  Co.,  240  Mo.  404;  Czernicke  v. 
Ehrlick,  212  Mo.  386;  Lore  v.  Manufacturing  Co.,  160  Mo. 
608;  Blair  v.  Heibel,  103  Mb.  App.  621;  Gleason  v. 
Smith,  172  Mass.  50.  (2)  The  respondent  cannot  avail 
himself  in.  this  action  of  the  benelSts  of  the  statute  re- 
garding guards  for  dangerous  machinery,  to-wit.  Sec. 
7828,  B.  S.  1909:  (a)  Because  the  petition  neither  counts 
on  the  statute  or  brings  the  wise  within  the  terms  thereof, 
but  simply  counts  on  the  negligence  of  the  appellant,  ''in 
faiUng  to  exercise  ordinarj^  care  to  furnish  plaintiff  a 
reasonably  safe  place  to  work,  in  that  defendant  failed 
to  exercise  ordinary  care  to  properly  house  or  shield  the 
gearing  or  cogwheels  to  said  motor."  There  is  no  allega- 
tion in  the  petition  in  the  language  of  the  statute  or  other- 
wise that  the  gearing  was  so  placed  as  to  be  dangerous 
to  persons  employed  thereabout  while  engaged  in  their 
ordinary  duties,  or  that  it  was  possible  to  guard  it  so  ai^ 
to  prevent  the  injury.  R.  S.  1909,  sec.  7828.  (b)  Because 
respondent,  as  his  petition  clearly  indicates,  founded  his 
action  in  this  regard  upon  the  failure  of  the  appellant  to 
furnish  him  a  reasonably  safe  place  to  work,  in  that  it 
failed  to  house  or  shield  the  gearing.  Respondent  further 
introduced  his  testimony  upon  this  theorj^  over  the  ob- 
jection of  appellant  and  in  drafting  his  instructions  re- 
spondent relied  solely  on  the  common  law  liability  and 
did  not  instruct  under  any  theory  covered  by  the  statute. 
Respondent  is  bound  by  the  theory  upon  which  he  not 
only  brou^t  but  tried  his  case  and  submitted  it  to  thtDgle 
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jury.  Degonia  v.  Eailway,  224  Mo.  588;  Brunswick  v. 
Insurance  Co.,  213  S.  W.  46;  Hoff  v.  Transit  Co.,  213 
Mo.  470;  Bray  v.  Seligman,  75  Mo.  40;  Williams  v. 
Loban,  206  Mo.  407;  St.  Louis  v.  Bight,  2flO  Mo.  502; 
Brick  Co.  v.  Eailway,  213  Mo.  727 ;  Williams  v.  Eailroad, 
233  Mo.  676;  Lalapie  v.  Saddlery  Co.,  193  Mo.  13.  (c) 
Because  the  appellant  herein  is  the  receiver  of  a  railroad 
company  and  the  provisions  of  Art.  6,  Chap.  67,  E.  S. 
1909,  of  which  said  Section  7828  is  a  part,  was  not  in- 
tended to  effect  or  govern  railroads,  and  if  undertaken 
to  be  so  construed  as  to  apply  to  railroads  then  said  sec- 
tion as  well  as  that  article  is  unconstitutional,  as  has 
already  been  so  declared  by  this  court.  WiUiams  v.  Eail- 
road,  233  Mo.  666;  Mio.  Constitution,  Art.  4,  Sec.  28.  (3) 
Instructions  number  1  and  number  2  are  erroneous.  They 
submit  two  grounds  of  negligence  which  the  jury  might 
consider  in  determining  the  question  of  defendant's  liabil- 
ity. There  is  ho  evidence  in  the  record  that  the  boxings 
and  babbitt  bearings  were  old,  defective  and  loosened,  and 
if  there  were  testimony  that  they  were  old,  defective  and 
loosened  or  if  the  wheels  did  not  mesh  true  with  each 
other  so  that  when  said  machinery  was  in  motion  there 
was  a  lateral  or  wabbling  movement  of  the  gearing  and 
a  vibration  of  the  frame  of  the  motor  and  bearing  of  the 
shafting,  then  there  is  no  evidence  in  the  record  that  any 
of  these  things  directly  or  in  any  manner  caused  plain- 
tiff's sleeve  to  get  caught  in  the  gear  or  that  they  contrib- 
uted in  any  way  to  his  injury.  The  mere  fact  that  such  al- 
leged condition  of  the  bearings  and  gear  existed  did  not 
entitle  respondent  to  recover.  In  order  that  he  should  re- 
cover, his  evidence  must  prove  or  tend  to  prove  that  these 
conditions  were  the  proximate  cause  of  his  injury.  In 
other  words,  except  for  the  existence  of  these  alleged  de- 
fects his  sleeve  would  not  have  been  caught  and  he  would 
have  received  no  injury.  Trigg  v.  Lumber  Co.,  187  Mo. 
234;  Doerr  v.  Brewing  Assn.,  176  Mo.  556;  Thompson  v. 
Eailroad,  140  Mo.  135;  Stepp  v.  Eailroad,  85  Mo.  233; 
Stanley  v.  Eailroad,  114  Mo.  624;  Henry  v.  Eailroad, 
76  Mo.  293;  Jackson  v.  Elevator  Co.,  209  Mo.  506;  Go- 
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ransson  v.  Mfg.  Co.,  16  Mo.  307 ;  McGee  v.  Railroad,  214 
Mo.  543. 

Sizer  S  Gardner  for  respondent. 

(1)  This  action  is  not  bottomed  on  our  statute  re- 
quiring dangerous  machinery  to  be  housed.  Sec.  7828. 
Since  the  enactment  of  that  statute  in  18^1,  a  statutory 
duty  exists  upon  manufacturer  to  house  all  machinery 
covered  by  this  statute,  and  a  failure  to  do  so  is  negli- 
gence per  se.  This  statute  has  been  held  not  to  apply  to 
railroads;  whether  rightly  so  or  not,  we  do  not  say.  Wil- 
liams V.  Railroad,  233  Mo.  666.  But  in  the  absence  of  such 
statute,  a  duty  exists  by  the  master  towards  his  servant, 
and  this  is  what  has  been  designated  his  common-law 
duty.  The  statute  covers  only  such  machinery  as  is  men- 
tioned by  it,  while  the  common  law  covers  all  machinery 
1;he  same  as  it  coveis  any  other  appliance  furnished  by 
the  master.  Machinery  as  an  appliance  of  the  master, 
finds  no  exception  at  common  law,  for  the  same  rule  ap- 
plies to  it  that  applies  to  tools  and  other  appliances. 
The  loose  statements  by  our  courts  do  not  change  the 
common  law  or  modify  its  strictness  in  the  least,  and 
the  common  law  obtains  in  all  its  completeness  today,  not- 
withstanding such  expression  by  our  courts.  We  do  not 
contend  that  there  is  such  duty  as  is  imposed  by  the 
statute  at  common  law,  but  only  the  duty  to  use  ordinary 
care.  If  machinery  is  dangerous  and  the  exercise  of 
ordmary  care  requires  it  to  be  housed  in  order  to  make 
it,  or  the  place,  reasonably  safe,  then  the  master  is  as 
in  duty  bound  to  house  it  at  common  law  as  he  is  by  stat- 
ute ;  and  a  failure  to  house  under  such  circumstances  is 
negUgence  equally  as  culpable  as  a  violation  of  the  stat- 
ute. Czernicke  v.  Ehrlick,  212  Mb.  386.  This  duty  of  the 
master  at  common  law  is  horn-book  law,  and  is  elemen- 
tary. Letanovsky  v.  Shoe  Co.,  157  Mo.  App.  120 ;  Quinn 
V.  Electric  Laundrj^  Co.,  155  Cal.  500,  17  Ann.  Cas.  1100; 
Skelton  v.  Lumber  Co.,  140  Cal.  511;  Buchel  v.  Gray, 
115  Cal.  421 ;  Carlin  v.  Kennedy,  94  Minn.  141 ;  Greenan 
V.  Eggeling,  30  Pa.  Sup.  Ct.  253;  Cargill  v.  Towell  Saip.     , 
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Co.,  185  Pa.  St.  269;  Bartholemew  v.  Kemmerer,  21  Pa, 
St.  277;  Flynn  v.  Prince  Co.,  198  Mass.  224,  17  L.  B.  A. 
(N.  S.)  568;  Kirwan  v.  Lithographic  Co.,  197  N.  Y.  413, 
27  L.  R.  A.  (N.  S.)  972;  Wilson  v.  Williamantic  Linen 
Co.,  50  Conn.  533,  74  Am.  Rep.  653 ;  Hustis  v.  Bannister 
Co.,  63  N.  J.  K  465,  affirmed  64  N.  J.  L.  279;  Pierce  v. 
Conterville  Mfg.  Co.,  25  R.  I.  512;  Galveston  Oil  Co. 
V.  Thompson,  76  Tex.  235;  Podvin  v.  Pepperell  Mfg. 
Co.,  104  Me.  561,  129  Am.  St.  Rep.  411;  Rooney  v.  SeweU 
Co.,  161  Mass.  153;  Connelly  v.  Hamilton  Woolen  Co., 
163  Mass.  156;  Lewis  v.  Simpson,  3  Wash.  541;  Swoboda 
V.  Ward,  40  Mich.  420;  Strickland  v.  Capitol  City  Mills, 
74  S.  C.  16,  7  L.  R.  A.  (N".  S.)  426;  Brooks  v.  T>e  Soto  Oil 
Co.,  100  Miss.  849,  Ann.  Cas.  1914A.  656;  Homestake 
Mining  Co.  v.  FuUerton,  69  Fed.  923,  36  U.  S.  App.  32, 
16  C.  C.  A.  545;  Rabe  v.  Consolidated  Ice  Co.,  91  Fed. 
457;  Paducah  Box  Co.  v.  Parker,  143  Ky.  607;  43  L.  R- 
A.  (N.  S.)  179;  Dettring  v.  Levy,  114  Md.  273;  4  Thomp- 
son on  Negligence,  sec.  4017;  18  R.  C.  L.  p.  591,  sec.  94; 
Duntley  v.  Inman,  42  Ore.  334 ;  Westman  v.  Wind  River 
Lbr.  Co.,  50  Ore.  137 ;  Reichla  v.  Oruensfelder,  52  Mo. 
App.  58;  Lemser  v.  Mfg.  Co.,  107  Mo.  App.  219;  Light- 
ner  v.  Dunham,  195  S.  W.  1055;  Curtis  v.  McNair,  17o 
Mo.  284.  (2')  Defendant  contends  that  the  court  erred  in 
submitting  to  the  jury  defendant's  negligence  in  failing 
to  exercise  ordinary  care  to  keep  his  machinery  in  repair, 
that  the  boxings  and  babbitt  bearings  were  old  and  defec- 
tive and  loosened  and  the  wheels  would  not  mesh  true,  so 
there  was  a  wabbling  or  lateral  movement  of  the  gears. 
This  necessitates  a  reference  to  the  testimony  in  this 
regard.  These  instructions  taken  together  well  defined 
to  the  jury  that  issue  of  negligence.  The  court  enumer- 
ated all  the  defects  the  jury  must  find  to  authorize  a  re- 
coverj%  and  defendant  finds  no  fault  therewith,  except  he 
states  that  there  is  no  evidence  in  the  records  that  the 
boxings  and  babbitt  bearings  were  old,  defective  and 
loosened.  He  finds  no  fault  with  the  charge  that  the 
gears  did  not  mesh  true,  or  that  when  said  machinery 
was  in  motion  there  was  a  lateral  motion  of  the  gears  and 
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a  vibration  of  the  frame  and  bearings  of  the  motor.  He 
thereby  tacitly  concedes  the  sufficiency  of  the  evidence!? 
to  submit  these  facts.  In  other  words,  defendant  claims 
that  the  jury  were  required  to  find  all  these  facts  when,  in 
fact,  plaintiff  was  entitled  to  recover  upon  proof  of  defects 
in  the  gears  and  the  wobbling,  of  the  wheels  and  vibration 
of  the  frame.  Defendant  then,  practically  concedes  that 
all  the  grounds  which  he  now  says  were  necessary  to  a 
recovery,  were  contained  in  this  instruction  and  sup- 
ported by  evidence ;  but  he  makes  complaint  that  plaintiff 
assumed  the  burden  of  proving  more  facts  than  were  nec- 
essary to  a  recovery. 

RA GLAND,  C. — This  is  an  action  for  personal  in- 
jury caused,  as  it  is  alleged,  by  the  negligence  of  defen- 
dant. Plaintiff  recovered  judgment  for  $10,000,  and  the 
defendant  appeals. 

At  the  time  of  his  injury,  plaintiff  was  employed 
by  defendant  as  a  ''handy  man"  and  laborer  in  one 
of  the  machine  shops  of  the  St.  Louis  &  San  Francisco 
R^lroad  Company,  of  which  defendant  is  receiver,  locat- 
ed at  the  City  of  Springfield.  A's  an  incident  to  such 
employment  plaintiff  was  required  to  clean  and  wipe 
the  dust  and  grease  off  of  a  certain  electric  motor  and 
the  shafting  through  which  the  power  was  transmitted 
from  it  to  a  large  punching  machine.  This  motor  was 
completely  enclosed  in  a  housing  and  was  supported 
by  a  metal  frame  bolted  to  the  concrete  floor  on  which 
it  rested.  It  faced  south,  and  projecting  from  the 
center  of  it  in  that  direction  there  was  a  shaft  that 
revolved  as  the  motor  did.  On  this  shaft,  and  so 
attached  that  it  revolved  with  it,  there  was  a  cogwheel 
six  inches  in  diameter.  This  small  cogwheel  at  a  dis- 
tance of  about  eight  inches  from  the  motor  cover  meshed 
with  a  larger  one,  twenty-six  inches  in  diameter,  on 
a  shaft  immediatelv  connected  with  the  punching  ma- 
chine, and  thus  by  the  means  of  these  cogwheels  or  gears 
and  their  respective  shafts  the  power  was  communicated 
from  the  motor  to  the  machine.  The  accompanying 
cut  is  from  a  photograph  of  the  motor  and  gears  intro- 
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duced  in  evidence  on  the  trial  below.  A  great  deal  was 
said  by  the  witnesses  as  to  the  locations  of  the  boxing 
and  bearings  on  the  shafts  or  axles  on  which  are  the 
iwo  cogwheels.  As  one  of  the  si>ecifications  of  negligence 
has  for  its  basis  the  alleged  defective  condition  of  these 
boxing  and  bearings,  the  evidence  in  respect  to  their 
several  locations  is  impori;ant,  yet  as  the  witnesses  when 
testifying  on  the  subject  had  photographs  before  them 
and  merely  said,  for  example,  '* There  is  a  boxing,^'  or 
**Here  is  a  bearing  (indicating),'^  without  the  record  in 
any  way  disclosing  what  the  witnesses  indicated,  the 
whole  of  their  testimony  as  to  such  locations  is  obscure, 
and  some  of  it  conveys  no  meaning  at  all.  However, 
the  photograph  shows  that  the  axle  on  which  is  the 
small  cogwheel  extends  from  its  support  south  of  the 
wheel  north  through  the  frame  work  of  the  motor.  It 
appears  to  be  enclosed  within  boxing  at  the  north  end 
where  it  projects  through  the  motor,  and  also  between 
the  frame  and  the  cogwheel  and  between  the  wheel  and 
its  support  at  the  south  end.  It  evidently  has  two 
bearings  in  .the  motor  frame  and  one  where  it  is  sup- 
ported at  the  south  end.  The  shaft  revolved  by  the 
large  cogwheel  is  parallel  with  the  one  on  which  is  the 
small  one,  about  sixteen  inches  west  of  the,  latter, 
similarly  boxed  and. has  its  bearings  on  the  same  sup- 
ports. The  boxing  and  bearings  of  these  shafts,  it 
is  said,  were  lined  with  babbitt.  The  bottom  of  the 
large  cogwheel  was  about  three  inches  and  the  two 
shafts  about  sixteen  inches  from  the  floor.  The  top 
of  the  motor  housing  seems  to  have  been  about  the  same 
distance  from  the  floor  as  the  top  of  the  large  cogwheel, 
about  two  and  a  half  feet.  When  the  motor  and  gears 
were  in  operation  the  small  cogwheel  made  approximate- 
ly 1200  revolutions  a  minute  and  the  large  one  in  pro- 
portion. The  cogs  were  two  and  a  fourth  inches  wide 
and  revolved  upward.  The  motor  and  gears  were  en- 
closed by  shields  or  other  barriers  on  the  north,  west 
and  south  sides,  so  that  they  could  be  approached  from 
the  east  side  only.  None  of  the  employees  of  the  de- 
fendant had  any  occasion  to  be  near  or  about  them, 
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except  those  whose  duties  required  them  to  inspect,  re- 
pair, oil  or  clean  them.  At  the  time  the  machine  was 
originally  installed  there  was  a  housing  or  cover  that  so 
enclosed  both  cogwheels  that  it  would  have  been  im- 
possible for  any  one  working  on  or  about  it  to  have 
come  in  contact  with  the  cogs.  This  cover  was  fur- 
nished by  the  manufacturer  as  a  part  of  the  machine 
and  for  a  time  was  so  maintained  by  the  defendant. 
It  did  not  in  any  way  interfere  with  the  practical  op« 
eration  of  the  machine;  notwithstanding,  without  any 
apparent  reason,  it  had  been  removed  and  its  use 
discontinued  for  a  considerable  length  of  time  prior  to 
plaintiff's  injury. 

At  the  time  of  his  injury  plaintiff  was  forty  years 
of  age  and  in  the  possession  of  all  his  faculties.  He 
was  a  general  utility  man  in  the  defendant's  shops 
where  he  helped  the  machinists,  looked  after  the  belts 
and  cleaned  the  motors  and  machinery.  He  had  been 
so  engaged  in  a  general  way  during  the  preceding  nine 
years  and  consequently  was  entirely  familiar  with 
the  operations  of  shafts,  belts  and  motors  and  the 
dangers  incident  thereto.  He  had  been  cleaning  the 
motor  in  question  for  about  two  years.  The'  motor 
proper  was  cleaned  by  blowing  the  dust  and  dirt  out 
with  compressed  air  conveyed  through  the  nozzle  of 
a  hose  applied  at  the  openings  in  the  motor  cover. 
The  dust  and  grease  that  accumulated  on  the  motor 
frame  and  boxing  around  the  shafts  was  wiped  off 
vnth  a  piece  of  waste.  It  seems  that  in  connection 
with  one  of  the  grease  cups,  grease  would  accumulate 
on  the  lower  side  of  the  boxing  around  the  shaft  of 
the  small  cogwheel  between  it  and  the  motor.  This 
grease  would  harden  and  become  gummy  so  that  it 
required  considerable  pressure  of  the  hand  to  remove  it 
with  the  waste.  It  was  while  attempting  to  clean  the 
boxing  at  this  place  that  plaintiff  wa.s  hurt.  In  so  doing 
he  got  into  a  stooping  or  squatting  position  at  the  north- 
east comer  of  the  motor  frame,  took  hold  of  the  ring 
at  the  top  of  the  motor  cover  with  his  right  hand,  and 
with  his  left,   in  which  he  held  a  piece   of  waste,   he 
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reached  over  and  back  under  the  shaft  of  the  small 
cogwheel  and  began  to  wipe  the  grease  off  of  the 
bottona  side  of  the  boxing,  when  the  sleeve  of  his 
jacket  fed  into  the  cogs  and  his  forearm  was  drawn  up 
through  them  and  thrown  out  ground  into  pulp. 

Plaintiff  had  been  required  to  clean  this  motor  once 
a  week.  Prior  to  about  eleven  months  before  he  was 
hurt  he  had  never  cleaned  it  while  it  was  running.  At 
that  time  a  new  foreman  was  put  in  charge  and  he 
directed  plaintiff,  according  to  the  latter 's  testimony, 
to  clean  the  motor  while  it  was  running  so  as  not  to 
interfere  with  the  work  of  the  men,  as  it  took  about 
fifteen  minutes  for  the  machine  to  come  to  a  stop  after 
the  power  was  shut  off.  Thereafter  when  the  motor 
was  to  be  cleaned,  if  the  punching  machine  seemed 
to  be  idle,  although  kept  constantly  running,  plaintiff 
requested  the  operator  to  shut  off  the  power,  which 
the  latter  always  did;  if  the  machine  was  engaged, 
he  proceeded  to  clean  the  motor  while  it  and  the  gears 
were  in  motion.  He  had  cleaned  it  while  in  motion 
four  or  (five  times  before  he  was  hurt.  The  foreman 
emphatically  denied  that  he  had  directed  plaintiff,  to 
clean  the  naotor  while  it  was  running.  Other  facts 
necessary  to  an  understanding  of  the  legal  questions 
involved  will  be  stated  in  connection  with  their  con- 
sideration. 

The  ^legations  of  the  petition  with  respect  to  the 
negligence  charged  are  as  follows : 

'* Plaintiff  states  that  his  iniuries  aforesaid  were 
directly  caused  by  the  negligence  of  the  defendants, 
their  agents,  servants  and  employees : 

'^Tn  failing  to  exercise  ordinary  c«rA  to  fumisli 
plaintiff  a  reasonably  safe  place  to  work,  in  that  de- 
fendants failed  to  exercise  ordinary  care  to  properly 
house  or  shield  the  gearing  and  cogwheels  to  said  motor. 
*'In  negligently  and  carelessly  ordering  plaintiff 
to  wipe  and  clean  said  motor  while  the  same  was  in 
operation,  instead  of  permitting  plaintiff  to  clean 
same  after  said  motor  was  stopped. 
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*'In  failing  to  exercise  ordinary  care  to  keep 
said  machinery  in  reasonably  safe  repair,  so  that  same 
would  not  be  dangerous  for  plaintiff  to  work  in  and 
about  said  motor;  in  that  the  boxing  and  babbitt  bear- 
ings were  old,  and  defective,  and  were  loosened,  and 
the  small  gear  wheel  did  not  mesh  true  with  the  larger 
gear  wheel,  so  that  when  the  machinery  was  in  motion, 
the  lateral  movement  of  the  gears  and  the  vibration  of 
the  frame  of  the  motor  and  the  bearings  on  the  shaft- 
ing caused  the  sleeve  on  plaintiff's  arm  to  feed  into 
and  become  caught  in  the  gears  thereof. 

''In  failing  to  exorcise  ordinary  care  to  maintain 
and  keep  said  machinery  in  reasonably  safe  condition ; 
and  in  abandoning  the  hood  and  shield  which  had 
previously  been  furnished  and  fitted  to  said  gearing  to 
protect  employees  working  in  and  about  said  dangerous 
machinery.- 

''Plaintiff  further  states  that  by  reason  of  the 
different  acts  of  negligence,  as  aforesaid,  acting  sep- 
arately or  conjointly,  plaintiff  was  injured  as  afore- 
said, to  his  damage  in  the  sum  of  twenty-five  thousand 
dollars." 

The  answer  is  a  general  denial  and  a  plea  of  contrib- 
utory negligence. 

At  plaintiff's  request  the  court  instructed  the  jury 
with  reference  to  defendant's  negligence  as  follows: 

*'The  court  instructs  the  jury  that  in  determining 
whether  or  not  the  defendant,  his  agents  or  employees 
was  negligent  as  required  by  the  first  instruction,  you 
should  only  consider  the  following  grounds  of  negligence 
alleged  by  plaintiff  in  his  petition,  to-wit : 

"1st.  In  failing  to  exercise  ordinary  care  to  furnish 
plaintiff  a  reasonably  safe  place  to  work,  in  that  defend- 
ant failed  to  properly  house  or  shield  the  gearing  and 
cogwheels  to  said  motor. 

"2nd.  In  failing  to  exercise  ordinary  care  to  keep 
said  machinery  in  reasonable  safe  repair,  in  that  the 
boxings  and  babbitt  bearings  were  old  and  defective  and 
loosened,  and  the  wheels  would  not  mesh  true  with  each 
other,  so  that  when  said  machinery  was  in  motion  there 
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was  a  lateral  or  wabbling  movement  of  the  gears  and  a 
vibration  of  the  frame  of  the  motor  and  bearing  of  the 
shafting;  .  .  .  and  if  you  find  that  either  one  or  both  of 
such  acts  of  negligence,  if  any  acting  separately  or  con- 
jointly, directly  caused  injury  to  plaintiff  and  that  plain- 
tiff was  in  the  exercise  of  ordinary  care  for  his  own 
safety,  then  your  verdict  will  be  for  the  plaintiff  under 
this  and  the  preceding  instruction/' 

For  the  defendant  the  court  fully  instructed  the 
jury  as  to  the  facts  which,  if  found  by  them,  would  con- 
vict plaintiff  of  contributory  negligence.  At  the  close 
of  plaintiff's  case  and  again  at  the  close  of  all  the  evi- 
dence, the  defendant  requested  the  court  to  direct  a  ver- 
dict in  his  favor. 

Appellant  assigns  as  error  the  refusal  of  his  demur- 
rers and  the  giving  of  plaintiff's  principal  instruction 
on  the  grounds:  (1)  That  the  first  specification  on^ 
which  the  case  was  sent  to  the  jury  did  not  under  the 
law  constitute  actionable  negligence;  (2)  that  the  evi- 
dence was  not  sufficient  to  take  the  case  to  the  jury  on. 
the  second  specification;  and  (3)  that  plaintiff's  negli- 
gence was  the  proximate  cause  of  his  injury  as  a  matter 
of  law.  Under  the  view  we  entertain  as  to  the  control- 
ling questions  in  the  case,  it  will  not  be  necessary  to 
consider  other  points  that  are  raised. 

I.  Appellant  and  respondent  seem  to  agree  that,  as 
the  alleged  acts  of  omission  on  the  part  of  the  defend- 
ant for  which  plaintiff  seeks  to  fasten  liability  upon 
him  were  those  of  the  receiver  of  a  railroad  company, 

the  statute  requiring  dangerous  machinery  to 
22^^^   be  guarded  has  no  application.     But  whether 

that  be  so  or  not,  the  statute  is  without  influ- 
ence because  the  plaintiff  did  not  by  his  pleading  bring 
his  ease  within  its  terms.  The  naked  question,  therefore, 
IS  whether,  independently  of  the  statute,  negligence  can 
be  predicated  of  defendant's  failure  to  guard  the  cog- 
wheels. Appellant  ins'ists  that  at  common  law  the  mas- 
ter incurs  no  liability  for  a  failure  to  guard  dangerous 
machinery;  respondent  on  the  contrary  asserts  that,  if 
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ordinary  care  requires  such  machinery  to  be  guarded  in 
order  to  render  the  place  in  which  the  servant  is  direct- 
ed to  work  reasonably  safe,  then  the  master  is  liable 
for  injuries  to  the  servant  resulting  from  a  failure  to 
exercise  such  care.  Recurring  briefly  to  the  facts,  it 
appears  that  the  motor  and  gearing  were,  so  fenced 
about  that  none  of  defendant's}  employees,  except 
those  who  inspected,  repaired,  oiled  or  cleaned  them, 
had  occasion  to,  or  could,  approach  or  be  about  the  cog- 
wheels, while  in  the  performance  of  their  work.  If  the 
inspection,  repadring,  oiling  and  cleaning  were  done 
when  the  machine  was  not  running,  then  without  ques- 
tion there  was  no  necessity  for  guarding  the  cogwheels. 
But  plaintiff's  case  rests  entirely  on  his  assertion,  which 
must  be  assumed  as  true  because  supported  by  the  'find- 
ing of  the  jury,  that  he  was  required  to  clean  the  motor 
arid  shafting  while  the  machine  was  in  operation.  In 
doing  Ms  work  under  that  condition,  it  became  necessary 
during  the  course  thereof  for  plaintiff  to  extend  his  hand 
and  arm  down  into  the  space  of  eight  inches  between  the 
gears  and  the  motor  and  wipe  the  hardened  grease  off 
of  the  under-s'ide  of  the  boxed  shaft  of  the  small  cog- 
wheel, in  which  there  was  more  or  less  vibration,  in  im- 
mediate proximity  to  where  the  cogs  of  that  wheel  were 
feeding  into  those  of  the  large  one  while  speeding  at 
the  rate  of  1200  revolutions  a  minute.  The  extent  of 
the  danger  encountered  by  pMntiff  in  so  doing  requires 
no  elaboration.  Defendant  had  a  housing  for  the  gears 
which  had  been  furnished  with  the  machine  by  the  manu- 
facturer. Its  use,  while  in  no  way  interfering  with  the 
practical  operation  of  the  machine,  made  it  im^possible 
for  any  one  working  around  or  about  the  cogwheels  to 
be  caught  or  injured  by  them.  On  this  state  of  the  facts 
can  it  be  said  as  a  matter  of  law  that  the  duty  owed  by 
defendant  to  exercise  ordinarj^  care  to  furnish  plaintiff 
a  reasonably  safe  place  in  which  to  work  did  not  require 
the  former  to  maintain  the  cover  around  the  gears!  It 
is  sometimes  assumed  that  statutes  requiring  dangerous 
machinery  to  be  gua*rded  were  enacted  because,  regard- 
less of  the  situation  thereof  and  attending  drcumstan- 
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ces,  the  master  at  common  law  is  under  no  duty  to  guard 
such  machinery.  This  assumption,  it  4s  believed,  grows 
out  of  efforts  to  make  plain  the  scope  and  purpose  of 
the  statutes  rather  than  from  a  consideration  of  the 
legal  principles  applicable  to  the  relation  of  master  and 
servant.  Such  statutes  usually  specify  with  particu- 
larity the  machines  or  parts  of  machines  to  be  guarded, 
as  well  as  the  circumstances  under  which  they  are  re- 
quired to  be  guarded,  and  in  their  exposition  the  im- 
pression is  sometimes  conveyed  that  as  to  machinery  not 
within  the  terms  of  the  statute,  because  there  is  no  stat- 
utory duty  to  guard  it,  the  duty  to  exercise  ordinary 
care  in  that  respect  is  also  absent.  Of  course  no  such 
inference  is  intended  or  would  be  justified  by  the  prem- 
ises. It  is  manifest  that  if  a  given  act  were  negligent 
before  the  passage  of  a  guarding  statute,  its  character 
in  that  respect  would  not  be  changed  in  the  least  by  the 
enactment  of  such  a  statute,  whether  comprehended 
within  its  terms  or  not.  In  the  case  at  bar,  if  the  statute 
were  applicable,  on  the  facts  disclosed,  the  question  of 
defendant's  negligence  would  be  entirely  foreclosed  and 
his  liability  absolutely  fixed,  but  it  does  not  follow  as 
a  matter  of  law,  that,  because  the  statute  is  without  ap- 
plication, the  defendant  was  not  negligent.  The  test 
which  determines  whether  defendant's  failure  to  guard 
the  cogwheels  constituted  negligence  was  in  no  way 
affected  by  the  passage  of  the  statute  and  is  to  be  ap- 
plied wholly  apart  from  any  consideration  of  the  statute, 
and  that  test  is,  was  such  failure,  under  the  facts  shown, 
consistent  with  the  exercise  of  ordinary  care?  Consid- 
ered in  the  light  of  such  test  the  situation  discloses 
that  defendant  had  in  operation  a  machine  about  which 
he  required  plaintiff  to  work,  that  the  danger  encounter- 
ed by  plaintiff  thereby  was  speakingly  apparent,  that  at 
a  trifling  expense  a  guard  could  have  been  miaintained 
on  such  machine  that  would  not  in  any  way  have  lessened 
the  eflBciency  of  its  operatton,  and  that  had  defendant 
maintained  such  guard  the  danger  to  plaintiff  would 
have  been  wholly  removed.    It  may  be  that  under  an  ex- 
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panding  view  of  social  duty  the  standard  of  **  ordinary 
care"  that  is  habitually  exercised  by  that  rather  elusive 
person,  the  ordinarily  careful  and  prudent  man,  has 
advanced  somewhat,  but  whether  it  has  or  not  it  certain- 
ly cannot  be  said  that  all  nxen  of  reasonable  minds  would 
now  concur  in  the  opinion  that  the  exercise  of  such  care 
did  not  require  the  defendant  to  guard  the  machine  in 
question,  even  though  the  danger  of  contact  with  it  was 
perfectly  obvious. 

While  the  courts  of  this  State  have  always  recog- 
nized the  right  of  the  master  to  adopt  such  methods 
and  to  select  such  appliances  for  the  prosecution  of  bis 
industry  as  he  may  see  fit,  yet  they  have  consistently 
held  that  that  right  must  be  exercised  within  the  limits  of 
ordinary  care.  Where  a  servant  has  received  injury 
on  axjcount  of  the  character  of  the  appliance  with  which, 
or  the  place  in  which,  he  was  required  to  do  his  work, 
the  liability  of  the  master  in  respect  thereto  has  been 
invariably  determined  by  the  application  of  the  rule 
which  required  him  to  exercise  ordinary  care  in  fur- 
nishing such  place  or  appliance.  In  Curtis  v.  McN!air, 
173  Mo.  270,  283,  we  followed  the  lead  of  the  Supreme 
Court  of  the  United  States  in  lading  down  ''as  a  legal 
principle  that  in  all  occupations  which  are  attended 
with  great  and  unusual  danger  there  must  be  used  all 
appliances  readily  attainable  known  to  science  for  the 
prevention  of  accidents,  and  that  the  neglect  to  provide 
such  readily  attainable  appliances  will  be  regarded  as 
proof  of  culpable  negligence."  For  us  to  now  hold  that, 
aside  from  the  statute,  the  master  is  under  no  duty 
to  fence  or  guard  dangerous  machinery,  regardless 
of  the  situation  or  the  circumstances,  would  be  for  us 
to  put  aside  fundamental  principles  that  have  here- 
tofore guided  us  in  dealing  with  cognate  questions  and 
arbitrarily  create  an  exception  that  could  not  be  jus- 
tified on  any  ground  of  right  or  reason. 

Appellant's   contention  that   at  common  law  there 
is    no    duty    to  guard    dangerous  machinery  finds  ap- 
parent support  in  the  decisions  of  the  courts  of  those 
jurisdictions  that  give   eflfect  to  a  doctrine   of  the  as- 
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sumption  of  risk  that  is  not  entertained  in  this  State. 
Under  the  rule  that  obtains  in  such  jurisdictions  the* 
peril  of  an  unguarded  machine,  like  that  growing  out 
of  almost  any  other  conceivable  condition  or  defect 
of  place  or  appliance,  if  open  and  obvious,  so  that 
the  servant  has  actual  or  constructive  knowledge  there- 
of, is  a  risk  assumed  by  him.  This  view  of  the  as- 
sumption of  risk  is  the  basis  of  the  decisions  referred 
to.  [Rooney  v.  Sewall  Cordage  Co.,  161  Mass.  153; 
Podvin  V.  Mfg.  Co.,  104  Me.  561.]  The  same  courts 
that  rendered  those  decisions  hold  the  master  liable 
for  injuries  caused  by  a  negligent  failure  to  fence  a 
dangerous  machine  where  there  is  no  assumption  of 
the  risk,  as  for  example,  where  the  danger  is  unknown 
to  the  servant  because  hidden  or  latent.  [Flynn  v. 
Prince,  etc.  Co.,  198  Mass.  224;  Wilson  v.  Linen  Co., 
50  Conn.  4i38;  McDonald  v.  Steel  Co.,  140  Mich.  401; 
Turner  v.  Lumber  Co.,  119  N.  C.  387.]  As  it  is  <the 
rule  in  this  State,  to  which  there  is  no  exception,  that 
the  servant  never  assumes  a  risk  that  grows  out  of  the 
master's  negligence,  however  plain  or  obvious — that 
the  risk  he  does  assume  is  the  peril  incident  to  the 
service  remaining  after  the  master  -has  exercised  ordi- 
nary'care  .(Williams  V.  Pryor,  200  S.  W.  53),  it  is 
apparent  that  cases  from  other  States  like  those  cited 
above,  instead  of  sustaining  appellant's  position,  are 
persuasive  authority  for  the  contrary  holding. 

Cole  V.  Lead  Co.,  240  Mo.  397;  Czernicke  v.  Ehr- 
lick,  212  Mo.  386,  and  Lore  v.  Mfg.  Co.,  160  Mo.  608, 
were  cases  involving  the  construction  of  our  guarding 
statute.  In  them  may  be  found  expressions  that  lend 
countenance  to  appellant's  contention,  but,  as  such  ex- 
pressions were  unnecessary  to  the  decisions  of  the 
questions  then  before  the  court,  they  cannot  be  regarded 
as  having  the  binding  force  of  precedent.  Bair  v. 
Heibel,  103  Mo.  App.  621,  was  a  case  where  plaintifl 
had  been  injured  by  coming  into  contact  with  cogwheels. 
The  facts  and  the  petition  brought  the  ease  within  the 
statute,  but  to  avoid  a  reversal  on  account  of  erroneous 
instructions,  it  appears  that  the  plaintiff  on  appeal  en- 
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deavored  to  shift  his  position  and  hold  the  defendant 
on  a  common-law  liability.  His  instructions,  however, 
on  the  facts,  were  equally  faulty  under  that  theory. 
In  the  course  of  the  opinion  the  court  said  (without 
expressly  deciding,  because  it  was  not  necessary  to  do 
so):  **It  seems  there  is  no  rule  of  the  common  law 
requiring  dangerous  machinery  to  be  fenced  or  guard- 
ed/' But  the  same  court  in  the  later  case  of  Letanovsky 
V.  Shoe  Co.,  157  Mo.  App.  120,  without  reference  to 
the  earlier  one,  held  that  it  was  for  a  jury  to  say 
whether  the  defendant  was  negligent  in  failing  to 
provide  a  guard  for  a  splitting  machine  in  a  shoe  fac- 
tory. And  we  so  hold  in  the  case  at  bar  with,  respect 
to  the  defendant's  failure  to  maintain  a  guard  or  cover 
on  the  cogwheels  which  caused  plaintiff's  injury.  [18 
R.  C.  L.  594,  sec.  94;  Brooks  v.  Oil  Co.,  100  Miss.  849, 
Ann.  Gas.  1914A.  656;  Dettering  v.  Levy,  79  Atl.  (Md.) 
476;  Westman  v.  Lumber  Co.,  91  Pac.  (Ore.)  478;  Pratt- 
ville  Cotton  Mills  v.  MoKinney,  59  So.  (Ala.)  498. 

II.    In  respect  to  the  alleged  negligent  failure  to  re- 
pair, the  petition  charges  that,  because  the  boxing  and         j 
babbitt  bearings  were  old,  defective  and  loose,  and  the         . 
gear  wheels  did  not  mesh  true  with  each  other,  there 
was  a  lateral  movement  of  the  gears  and  a  vibration  of 

the  motor  frame  and  the  bearings  on  the  shaft- 
BabMtt^*    ing,  and  that  it  was  this  lateral  movement  of 

the  gears  and  this  vibration  of  tlie  boxing  that 
he  was  wiping  at  the  time  of  his  injury  that  caused  plain- 
tiff's sleeve  to  feed  into  the  cogs.  It  is  appellant's  con- 
tention that  the  evidence  fails  to  show  either  that  the 
boxing  and  babbitt  bearings  were  old,  defective  or  loose, 
or  that  a  lateral  movement  of  the  gears  and  vibration 
of  the  shaft  or  boxing  caused  plaintiflf's  injury.  To  set 
out  in  extenso  the  evidence  relative  to  this  phase  of  the 
case  would  unduly  lengthen  this  opinion.  The  conditions 
shown  by  it  may  be  briefly  summarized  as  follows :  The 
small  cog  wheel,  together  wdth  its  axle,  had  a  lateral  mo- 
tion of  one-thirty-secondth  of  an  inch;  this  motion  was 
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necessarily  incident  to  the  operation  of  the  motor  and 
could  not  have  been  avoided.  The  rim  of  the  large  cog- 
wheel was  slightly  inclined  toward  the  axis  of  its  rotation 
80  that  when  the  wheel  waa  in  motion  it  had  the  appear- 
ance of  wabbling.  The  wheel  was  not  loose  on  the  axle 
and  had  no  play  there,  but  the  bore  being  a  little  too 
large  for  the  axle  a  key  had  been  driven  in  to  tighten  it, 
and  this  tilted  the  rim  out  of  line  to  the  extent  that  dur- 
ing the  course  of  a  revolution  it  projected  to  either  side 
one-eighth  if  an  inch  more  than  it  would  have  done  had 
it  been  plumb  or  set  at  right  angles  with  the  axle. 
To  the  extent  of  the  one-thirty-secondeth  of  an*  indh 
of  lateral  motion  of  the  small  wheel  and  the  slight 
wabble  of  the  large  one,  the  gears  did  not  mesh  true, 
but  this  failure  to  mesh  true  was  not  caused^ by  worn, 
defective  or  loose  bearings,  and  it  did  not  in  any  re- 
spect lessen  the  efficient  operation  of  the  gears.  It 
ddes  not  appear  that  they  had  any  other  lateral  move- 
ment. When  the  machine  was  running  there  was 
at  all  times  a  vibration  of  the  motor  frame,  gears 
and  shafting.  This  was  more  pronounced  when  the 
machine  was  at  work.  When  the  shear  would  first  come 
into  contact  with  the  metal  plate  in  the  operation  of 
punching  a  hole  in  it,  there  would  be  a  grinding  noise  of 
the  gears,  and  for  the  instant,  a  slowing  of  their  speed 
and  a  tendency  of  the  small  cogwheel  to  pull  out  and 
away  from  the  large  one.  At  such  times  the  machine 
** chattered  and  quivered."  This  action,  however,  was 
usual  and  ordinary  and  did  not  indicate  that  the  machine 
was  out  of  repair.  One  of  plaintiff's  witnesses,  a  machin- 
ist, expressed  the  opinion  that  it  was  too  light  for  the 
work  for  which  it  was  used.  In  any  event,  the  constant 
vibration  caused  the  boxing  and  the  motor  trame  itself 
to  work  loose  from  time  to  time  and  constant  attention 
was  required  to  keep  them  tight.  It  was  also  necessary 
at  indefinite  intervals  to  renew  the  babbitt  linings.  A 
careful  and  painstaking  reading  of  the  record,  however 
fails  to  disclose  any  substantial  evidence  that  at  the  time 
of  plaintiff ^s  injyjry,  either  the  motor  frame  or  boxing 
was  loose,  or  that  the  boxing  and  babbitt  bearings  ^J^]f^^ 
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worn,  defective  or  loose.  The  evidence  was  not  sufficient, 
therefore,  to  take  the  ease  to  the  jury  on  the  issue  of 
the  defendant's  negligent  failure  to  repair. 

III.  The  plaintiff  testified  that  he  knew  and  fully  ap- 
preciated the  danger  attendant  upon  cleaning  the  boxing 
next  to  the  revolving  cogwheels,  but  that  as  the  gears 

fed  upward  he  thought  he  could  reach  over  the 
Da^OT?      axle  and  wipe  the  grease  from  the  under  side 

without  his  sleeve  being  caugjit.  Whether  the 
danger  of  so  doing  was  so  great  that  an  ordinarily  careful 
and  prudent  man  would  not  have  attempted  it,  was,  we 
think,  a  question  for  the  jury. 

IV.  As  the  jury  were  permitted  under  the  instruc- 
tions to  find  for  plaintiff  on  either  of  two  specifications 

of  negligence,  and  as  to  one  the  evidence 
was   insufficient   to  support  a  finding,  the 
judgment  will  have  to  be  reversed  and  the  cause  remand- 
ed for  another  trial.  It  is  so  ordered.  Brown  and  SmaU, 
CC,  concur. 

PER  CURIAM : — The  foregoing  opinion  of  Ragiand, 
C,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  concur. 


WALTON  BALLMAN,  by  H.  R.  BALLMAN,  His  Next 
Friend,  v.  H.  A.  LIUEKING  TEAMING  COM- 
PANY, Appellant. 

Division  One,  March  2,  1920. 

1.  NEOLIOENOE:  Automobile  Injury  to  Traveler:  8t<^ppisg  Oar: 
Knowledge  of  Peril.  Where  there  Is  substantial  evidence  that  the 
automobile  truck  could  have  been  stopped  within  a  few  feet,  thai 
the  night  was  clear  and  the  driver  could  have  seen  plaintiff  skating 
on  the  roadway  at  the  intersection  of  two  traveled  streets,  three 
blocks  away,  and  that  the  driver  neither  slackened  his  speed  nor 
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signaled  his  approach/ whether  he  could  have  reduced  his  speed 
and  stopped  before  he  reached  plaintiff,  and  whether  he  knew,  or 
by  carefully  watching  would  have  known,  plaintiff  was  in  peril 
from  the  truck  if  he  proceeded  farther,  were  questions  for  the 
jury  to  determine. 


:   :   :   — > :    Contributory  Negligence.     Even 

though  the  inference  from  the  evidence  that  the  negligence  of  the 
little  boy  skating  in  the  roadway  at  the  intersection  of  two 
traveled  streets  contributed  to  his  injury  is  unavoidable,  if  the 
evidence  leaves  the  jury  free  to  find  that  the  driver  of  the  auto- 
mobile truck  ^ad  a  fair  chance  to  avoid  running  over  the  boy,  after 
his  danger  became  apparent  to  the  driver,  or.  would  have  done  so 
had  he  kept  a  proper  lookout,  the  case  is  for  the  Jury. 


3.  :  :  — :  :  :  Verdict  Notwithstanding: 

Children  Playing  on  Street.  Testimony  by  the  little  boy  that  he 
looked  west  when  at  the  north  line  of  the  east-and-west  street  and 
saw  no  vehicle  coming  and  the  fact  that  he  was  struck,  by  an  auto- 
mobile traveling  eastward,  at  the  end  of  the  arc  around  which 
he  skated  in  turning  back  northward  in  the  north-and-south  cross 
street,  and  testimony  of  a  companion,  five  or  six  feet  behind  him, 
that  as  he  entered  the  east-and-west  street  he  saw  the  automobile 
a  half  block  away,  have  a  tendency  to  prove  that  the  automobile 
was  on  the  left  side  of  the  street,  and  that  the  driver  had  ample 
time  to  signal,  to  veer  his  machine  to  the  south  so  as  to  miss  the 
boy,  or  to  stop,  and  is  sufficient  to  authorize  a  verdict  for  plaintiff 
notwithstanding  the  boy's  movements  and  neglect  to  watch  out 
for  his  safety  as  participating  causes  of  his  injury.  Admitting 
that  if  his  companion  saw  the  automobile  the  ten-year-old  boy 
could  also  have  seen  it,  the  immaturity  of  the  boy,  the  habits  of 
boys  to  play  on  the  streets,  the  thoughtlessness  of  children  ab 
compared  to  men,  and  the  failure  of  the  driver  to  signal,  must  also 
be  considered,  and  it  was  proper  to  submit  the  issue  of  negligence 
of  the  driver  in  ways  alleged  in  the  petition  other  than  in  not 
doing  what  he  could  to  avoid  the  collision,  after  he  knew,  or  could 
have  known,  it  was  impending. 

4.  EVIDENCE:  Experiments:  Similar  Conditions.  For  experiments 
made  to  determine  whether  certain  signs  painted  on  the  automobile 
truck  which  struck  the  plaintiff  were  visible  by  plaintiff  and  his 
companion,  conditions  under  which  the  incident  in  dispute  happen- 
ed must  be  the  same  in  essential  particulars  as  those  under  which 
the  tests  were  made;  and  in  this  case,  in  which  was  admitted  the 
testimony  of  several  witnesses  for  plaintiff  to  prove,  by  way  of  ex- 
periments, that  it  was  possible  for  the  two  boys  to  have  read  the 
sign,  as  they  testified  they  did,  it  4s  held  that  the  conditions  were 
not  sufficiently  reproduced  in  the  experiments  for  the  result  to  be 
admitted  in  evidence. 
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5.  NEGLIOENOE:  Instruction:  No  Itemization  of  Specific  Acts.  An 
Instruction  for  plaintiff,  which  not  only  directs  the  jury  to  find  for 
him  if  the  specific  acts^  of  negligence  declared  on  were  committed, 
but  also  iif  the  driver  of  defendant's  automobile  truck  operated  and 
propelled  it  in  a  manner  which,  under  all  the  circumstances  men- 
tioned in  evidence,  was  not  careful  and  prudent,  is  erroneous.  A 
defendant  charged  with  a  negligent  tort  has  the  right  to  be  in- 
formed what  particular  negligent  acts  plaintiff  relies  on,  and  the 
instruction  should  require  the  jury  to  find  one  or  more  of  the 
specific  acts  which  the  evidence  tends  to  establish.  ' 

Appeal  from  St.^  Louis  City  Circuit  Court. — Hmi.  John 
TF,  Calhoun,  Judge. 

Reversed  and  remanded. 

Bryan,  Williams  <&  Cave  and  Walter  H,  Nohl,  for 
appellant. 

(1)  The  trial  court  should  have  sustained  appel- 
lant's demurrers  to  the  evidence,  (a)  The  evidence 
showed  no  negligence  on  the  part  of  appellant.  Stotler 
V.  Railroad,  200  Mo.  146;  Berrv  on  Automobiles  (2  Ed.*), 
p.  158;  Battles  v.  Railway,  178  Wo.  App.  624.  (b)  The 
plaintiff  was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law.  Stotler  v.  Railroad,  200  Mo.  146;  White  v. 
Railroad,  250  Mo.  482.  (2)  A  witness  should  not  be  per- 
mitted to  state  his  conclusions  as  to  the  relationship 
created  by  an  unambiguous  contract,  or  as  to  the  con- 
tents of  a  written  instrument.  Benton  v.  Craig,  2  Mo. 
198;  Filley  v.  Talbott,  18  Mo.  416;  State  v.  Salmon,  2K 
Mo.  523;  Land  Co.  v.  Spellings,  236  Mo.  39;  Kuhn  v. 
Schwartz,  33  Mo.  App.  610;  State  v.  Bamett,  110  Mo. 
App.  594;  State  v.  Hall,  158  Mo.  App.  125;  Wise  v.  In- 
surance Co.,  23  Mo.  80;  Ellis  v.  Brand,  176  Mo.  App.  383; 
State  V.  Huff,  161  Mo.  488.  (3)  The  trial  court  erred 
in  admitting  respondent's  experiment  on  visibility. 
Graney  v.  Railway,  140  Mo,  103;  Chamberlain  v.  Mlo., 
K.  L.  &  P.  Co.,  158^Mo.  1 ;  Riggs  v.  Railroad,  216  Mo.  327; 
State  V.  Bass,  251  Mo.  120;  Helzemer  v.  Railroad,  261 
Mo.  411;  Osborne  v.  Eyster,  195  Mo.  App.  523;  Lloyd 
Chemical  Co.  v.  Rag  Co.,  145  Mo.  App.  689.     (4)    The 
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trial  court  erred  in  submitting  to  the  jury  a  general 
charge  of  negligence  and  an  issue  not  pleaded.  Wald^ 
hier  v.  Railroad,  71  Mb.  516 ;  Schneider  v.  Railroad,  75 
Mo.  296;  McNamee  v.  Railroad,  135  Mo.  447;  McCar- 
thy V.  Rood  Hotel  Co.,  144  M!o.  402;  AUen  v.  Transit 
Co.,  183  Mo.  32;  Davidson  v.  Transit  Co.,  211  Mo.  361; 
Beave  v.  Transit  Co.,  212  Mo.  351;  State  ex  rel.  v. 
Ellison,  270  Mb.  653;  Sonuners  v.  Transit  Co.,  108 
Mo.  App.  324;  Miller  v.  United  Railways  Co.,  155  Mo. 
App.  528;  McDonnell  v.  Columbia  Taxlcab  Co.,  168 
Mo.  App.  351;  Clark  v.  General  Motor  Car  Co.,  177 
Mo.  App.  628;    Young  v.  Dunlap,  195  Mo.  App.  123. 

Frank  Coff'man  for  respondent. 

(1)  As  defendant  did  not  stand  on  its  demurrer  at 
the  close  of  plaintiff's  evidence,  that  question  must  be 
answered  in  view  of  all  the  evidence;  that  which  was 
oflFered  by  defendant  as  well  as  plaintiff.  Klockenbrink 
V.  Railway,  172  Mo.  683;  McPherson  v.  Railroad,  97 
Mo.  253;  Riggs  v.  Railway,  21G  Mo.  310;  Eswin  v.  Rail- 
road, 96  Mo.  294;  Jennings  v.  Railroad,  112  Mo.  266; 
Riley  v.  O 'Kelly,  250  Mo.  660;  Lareau  v.  Lareau,  208 
S.  W.  243.  (a)  The  evidence  showed  defendant  to  be 
guilty  of  negligence  per  se.  Laws  1911,  pp.  326,  327,  sub- 
sec.  2,  sec.  8;  Battles  v.  Railway,  178  Mo.  App.  623; 
Koenning  v.  Railway,  173  Mo.  725;  Underwood  v. 
Railway,  190  Mo.  App.  407.  (b)  The  cases— Stotler 
V.  Railway,  200  Mo.  107,  and  White  v.  Railroad  250 
Mo.  4»76, — cited  and  relied  on  by  appellant,  do  not  sup- 
port its  theor}\  The  actions  of  minors  are  not  measured 
in  law  by  the  standard  applied  to  persons  of  mature 
years.  Zalotuchin  v.  Railway,  127  Mo.  App.  577;  BroM-n 
v.  Railway,  127  Mo.  App.  499.  (c)  A  minor  is  not  nec- 
essarily guilty  of  contributory  negligence  although 
under  the  same  circumstances  an  adult  would  be  as  a 
matter  of  law.  Mbeller  v.  Railways  Co.,  133  Mo.  App. 
75;  Anderson  v.  Railroad,  161  Mo.  411.  (d)  When 
contributory  negligence  is  not  pleaded,  and  plaintiff's 
own  testimony  does  not  convict  him  of  such,  that  de- 
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fense  is  out  of  the  case.  Taylor  v.  Railway,  256  Mo. 
216;  CoUett  V.  Kulhman,  243  Mo.  591.  (2)  Appellant's 
assignment  of  error,  that  the  witness,  John  B.  Mwrphy, 
was  allowed  to  state  conclusions  about  the  relations, 
covered  by  written  contract,  is  untenable,  as  appellant 
pointed  out  no  particular  part  of  the  testimony  or  con- 
elusions,  that  it  wanted  stricken  out.  And  the  only  part 
of  the  witness's  testimony  that  could  have  been  a  conclu- 
sion was  by  the  witness  himself  withdrawn  and  cor- 
rected. Hafner  Mfg.  Co.  v.  St.  Louis,  262  Mo.  634; 
State  ex  rel.  v.  Diemer,  255  Mo.  346 ;  Grimm  v.  Gamache, 
25  Mo.  42.  (3)  The  test  was  made  under  substantially 
the  same  circumstances  as  existed  at  the  time  of  the 
accident  and  it  was  not  error  to  admit  it.  Hunt  v.  City, 
211  S.  W.  676;  Griggs  v.  Dunham,  204  S.  W.  574.  (a) 
But  appellant  cannot  complain  of  the  alleged  error,  if 
any,  because  the  generality  of  its  objection  to  the  tes- 
timony was  fatal  to  such  objection.  Clark  v.  Conway, 
23  Mo.  442;  Hafner  v.  St.  Louis,  262  Mo.  634;  State 
ex  rel.  v.  Diemer,  255  Mo.  346;  Grimm  v.  Gamache,  25 
Mo.  42.  (b)  The  motion  to  strike  out  came  after  the 
unfavorable  answer,  and  was  too  late.  Mann  v.  Balfour, 
187  Mo.  304;  Ca^ey  v.  Gill,  154  Mo.  184;  State  v.  Marcks, 
140  Me.  668.  (4)  Respondent's  instruction  was  within 
both  the  purview  of  the  petition  and  the  evidence  and 
has  been  approved.  Cool  v.  Petersen,  189  Mo.  App.  725; 
Denny  V.  Randall,  202  S.  W.  602;  Brooks  v.  Harris,  207 
S.  W.  296;  Selinger  v.  Cromer,  208  S.  W.  871.  (a)  And 
it  was  not  broader  than  the  pleadings.  Selinger  v.  Cro- 
mer, 208  S.  W.  873;  Lange  v.  Railroad,  208  Mo.  476.  (b) 
And  when  one  act  of  negligence,  sufficient  to  authorize 
recovery,  being  alleged  in  the  petition,  and  properly  sub- 
mitted to  instruction,  any  error  of  the  instruction  in  sub- 
mitting another  act  of  negligence  was  not  prejudicial  to 
defendant.  Riggs  v.  Railroad,  212  S.  Wi  879;  Moyer  v. 
Railroad,  198  S.  W.  842. 

GOODE,  J. — The  plaintiff  had  his  right  arm  crushed 
about  the  elbow,  so  as  to  leave  it  permanently  stiffened, 
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by  a  motor  truck  alleged  to  belong  to  defendant  com- 
pany and  while  driven  by  an  employee  of  it.  The  accident 
occurred  at  the  intersection  of  Seventeenth  and  Mul- 
lanphy  streets,  in  St.  Louis,  about  seven  o'clock  and  ten 
minutes,  in  the  evening  of  October  9,  1914.  On  the  trial 
of  this  action  brought  to  recover  damages  for  the  injury, 
a  heavy  verdict  was  returned  in  plaintiff's  favor  and  from 
a  judgment  entered  thereon,  the  appeal  was  taken. 

At  the  date  of  the  accident  plaintiff,  a  boy  of  ten 
years  of  age,  was  skating  with  a  companion  on  the  road- 
way of  Seventeenth  Street,  a  north-and-south  thorough- 
fare, paved  with  asphalt,  in  the  block  between  MuUanphy 
and  Chambers  streets,  both  east-and-west  thoroughfares, 
the  latter  being  to  the  north.  The  two  boys  skated  from 
Chambers  along  the  west  side  of  Seventeenth  Street  to 
Mullanphy,  and  while  they  were  turning  around  at  the 
intersection  of  the  two  streets,  intending  to  go  back  north 
along  the  east  side  of  Seventeenth  Street,  the  left  front 
mud  guard  of  the  truck  struck  plaintiff,  whirling  him 
about  and  throwing  him  down  with  his  right  arm  under 
the  truck,  so  that  the  left  rear  wheel  ran  over  it.  At  the 
time  the  other  boy,  Milton  Lammers,  was  four  or  five  feet 
behind  plaintiff,  and  the  latter  was  from  six  to  eight  feet 
from  the  northeast  corner  of  Seventeenth  and  Mullanphy 
streets.  The  automobile  was  proceeding  to  its  garage, 
which  was  east  of  Seventeenth  Street,  and  had  traveled 
eastward  along  MuUanphy  for  many  blocks.  Plaintiff 
testified  that  when  he  reached  the  north  curb-line  of  Mul- 
laJiphy  Street  he  looked  east  and  west  and  saw  no  vehicle 
coming  from  either  direction,  heard  no  rumbling  of 
wheels,  nor  any  signal  by  a  horn,  bell  or  otherwise.  The 
boy  Lammers,  who  was  six  feet  or  so  behind  plaintiff,  saw 
the  truck  coming  eastward  and  in  the  middle  of  the  block 
to  the  west ;  he  heard  no  signal,  but  heard  the  rumble  of 
the  truck,  which  was  not  very  loud. 

The  driver  testified  he  did  not  slacken  speed  as  he 
approached  Seventeenth  Street  and  thought  he  blew  the 
horn,  because  he  generally  did.  Witnesses,  including  the 
boys,  testified  the  words  ''Rice-Stix  Dry  Goods  Cpm- 
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paiiy"  were  painted  on  the  side  of  the  truck,  and  were 
visible  and  read,  either  in  whole  or  in  part,  by  them. 
Some  of  them  saw  only  the  words  ^ '  Rice-Stix. "  This  tes- 
timony was  intended  to  show  the  truck  which  ran  over 
plaintiff  belonged  to  defendant  and  was  operated  under 
a  contract  between  H.  A.  Lueking  and  the  Bice-Stix  Dry 
Goods  Company,  entered  into  July  1,  1914,  whereby  said 
Lueking  agreed  to  do  the  carting  and  draying  for  said 
Dry  Goods  Company  for  one  year.  Lueking,  who  was  the 
president  of  the  Lueking  Teaming  Company,  said  he  did 
not  know  whether  or  not  said  company  was  incorporated 
at  the  date  of  the  accident,  but  an  attorney  of  Rice-Stix 
Dry  Goods  Company  testified  the  company  was  on  that 
date  hauling  ior  the  Dry  Goods  Company,  and  permitting 
this  testimony  to  go  to  the  jury  is  complained  of  as  an 
erroneous  ruling.  It  should  be  said  the  attorney,  when 
shown  the  contract,  said  he  was  mistaken,  and  that 
the  hauling,  when  the  accident  occurred,  was  done 
by  Lueking,  individually.  He  said,  however,  he  knew 
the  Lueking  Company  did  the  hauling  for  his  com- 
pany from  trying  a  case  which  arose  previous  to  the 
accident  where  their  automobiles  were  involved;  had 
always  tried  cases  *^as  being  the  H.  A.  Lueking  Com- 
pany.'' Two  trucks  were  provided  by  Lueking  with 
the  name  *'Ric«-Stix  Dry  Goods  Company"  on  them, 
to  be  used  in  performing  the  aforesaid  contract.  Lee 
Arens  was  the  chauffeur  who  operated  one  of  them  and 
the  one  charged  to  have  inflicted  the  injury  in  question, 
and  John  Amend  drove  the  other.  There  is  testimony 
pro  and  con  about  the  visibility  of  the  words  on  the  truck, 
considering  the  light  by  which  they  must  have  been  read 
on  the  evening  of  the  accident.  Two  gas  street  lamps 
were  burning  at  the  crossing,  one  at  the  northeast  and  one 
at  the  southwest  comer.  The  testimony  is  conflicting  as 
to  whether  the  evening  was  clear  or  misty  at  the  hour  of 
the  accident.  It  was  shown  other  trucks  bearing  the  name 
*'Stix-Baer  &  Puller  Dry  Goods  Company"  were  in  use, 
and  that  one  of  them  which  passed  down  Mullanphy 
Street  near  the  time  of  the  accident,  might  have  caused 
it,  and  the  witnesses  who  testified  **  Rice-Stix  l>rv  Goods 
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Company*'  was  on  the  truck  in  question,  might  have  mis- 
taken the  name.    It  was  one  defense,  and  some  witnesses, 
including  the  chauffeur  who  operated  the  truck  alleged 
to  have  hit  the  boy,  testified  that  no  truck  belonging  to 
defendant  and  operated  by  its  driver,  ran  over  any  one 
the  day  of  the  accident.  The  bearing,  of  other  facts  upon 
our  conclusions  will  be  understood  best  if  stated  in  con- 
nection' with  the  propositions  to  which  they  are  relevant. 
Specific  acts  of  negligence  are  charged  in  the  peti- 
tion, which  may  be  epitomized  as  follows :  First,  in  viola- 
tion of  Sub-sect'on  2  of  Section  8  of  the  liaws  of  1911, 
p.  326,  the  driver  of  the  automobile  of  defendant  which 
ran  over  plaintiff,  failed  to  diminish  speed,  or  give  time- 
ly signals  by  horn,  bell  or  other  device,  as  he  was  ap- 
proaching plaintiff,  who  was  then  in  the.  traveled  part 
of  MuUanphy  Street,  along  wliich  the  truck  was  travel- 
ing and  when  it  was  approaching  an  intersecting  high- 
way.   The  portion  of  the  statute  counted  on  reads  thus : 
**Upon  appfbaching  a  pedestrian,  who  is  upon  the 
traveled  part  of  any  highway  and  not  upon  a  sidewalk, 
and  upon   approaching  an   intersecting  highway;  or  a 
curve  or  a  corner  in  a  highway,  where  the  operator's 
view  is  obstructed,   every  person  operating  a  motd:^ 
vehicle  shall  slow  down  and  give  a  timely  signal  with 
his  bell,  horn  or  other  device  for  signalling."     [Laws 
1911,  p.  327.1 

Second,  at  the  time  plaintiff  was  injured,  defend- 
ant's driver  in  charge  of  its  automobile  truck,  was  op- 
erating it  on  a  public  highway  in  an  imprudent  manner 
in  this :  he  failed  and  neglected  to  slow  the  automobile 
down  or  give  a  timely  signal  when  he  was  approaching 
an  intersecting  highway  and  also  plaintiff,  who  was  on 
the  traveled  part  of  said  highway;  and  negligently  drove 
and  operated  said  automobile  at  said  time  and  place, 
at  a  speed  of  twelve  miles  an  hour,  which  was  likely  to 
and  did  endanger  the  life  and  limbs  of  plaintiff,  in  viola- 
tion of  Section  9,  Laws  of  Missouri  1911,  page  327.  The 
section  counted  on  in  that  paragraph  of  the  petition 
reads : 
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'^  Every  person  operating  a  motor  vehicle  on  the 
public  highway  of  this  State  shall  drive  the  same  in  a 
careful  and  prudent  manner  and  at  a  rate  of  speed  so  as 
not  to  endanger  the  property  of  another  or  the  life  and 
limb  of  any  person :  Provided,  that  a  rate  of  speed  in 
excess  of  twenty-five  miles  an  hour  for  a  distance  of 
one-half  of  a  mile  shall  be  presumptive  evidence  of 
driving  at  a  rate  of  speed  which  is  not  careful  aud  pru- 
dent." 

Third,  at  the  time  and  place  plaintiff  was  injured, 
defendant's  said  driver  was  operating  the  automobile 
along  a  public  street  at  a  place  much  used  for  travel  and 
where  said  driver  should  have  anticipated  persons  were 
apt  to  be;  and  said  driver,  in  violation  of  Sub-section 
9,  of  Section  12,  Laws  of  Missouri  1911,  page  330,  negli- 
gently failed  to  use  the  highest  degree  of  care  that  a 
very  caref  al  person  would  use  under  like  circumstances 
to  prevent  injury  to  plaintiff  in  this:  he  drove  and  op- 
erated said  automobile  at  a  high  and  dangerous  rate  of 
speed,  to-wit,  twelve  miles  an  hour,  along  and  across 
the  streets,  and  neglected  to  give  a  timely  warning  to 
plaintiff  by  horn,  bell,  etc.,  or  to  give  any  signal  of  the 
approach  of  the  automobile,  after  he  saw,  or  in  the  ex- 
ercise of  the  highest  degree  of  care  could  have  seen, 
plaintiff  in  a  position  of  danger;  that  he  failed  to  slow 
said  automobile  down  or  give  any  signal  at  all  when 
approaching  a  highway  when  his  view  was  obstructed. 
That  paragraph  declared  on  this  part  of  the  Act  of  1911 : 

''Any  persons  owning,  operating  or  controlling  an 
automobile  running  on,  upon,  along  or  across  pubUc 
roads,  streets,  avenues,  alleys,  highw^ays  or  places  much 
used  for  travel,  shall  use  the  highest  degree  of  care 
that  a  very  careful  person  would  use,  under  like  or 
similar  circumstances,  to  prevent  injury  or  death  to 
persons  on,  or  traveling  over,  upon  or  across  such  pub- 
lic roads,  streets,  avenues,  alleys,  highways  or  places 
much  used  for  travel.  Any  owner,  operator  or  i>eiison 
in  control  of  an  automobile,  failing  to  use  such  degree  of 
care,  shall  be  liable  to  damages,  to  a  person  or  property 
injured  by  failure  of  the  owner,  operator  or  persons  in 
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control  of  an  automobile,  to  use  such  degree  of  care, 
and  in  case  of  the  death  of  the  injured  party,  then  dam- 
ages for  such  injury  or  death  may  be  recovered,  as  now 
provided  or  may  hereafter  be  provided  by  law,  unless 
the  injury  or  death  is  caused  by  the  negligence  of  the 
injured  or  deceased  person,  contributing  thereto." 

Fourth,  said  driver,  at  the  time  and  place  of  the 
injury  to  plaintiflF,  by  the  exercise  of  ordinary  care, 
could  have  seen  plaintiflF  in  a  position  of  peril,  in  time  to 
have  stopped  said  automobile,  or  to  have  slackened  its 
speed  sufficiently  to  avoid  hitting  and  injuring  plain- 
tiff; but  that  said  driver  negl!igently  failed  to  use  ordi- 
nary care  or  m<ake  any  eflfort  to  stop  the  automobile  or 
slacken  speed.  That  paragraph  states  a  case  of  com- 
mon-law negligence. 

Defendant  answered  by  a  general  denial. 

Among  the  rulings  assigned  for  error,  one  relates 
to  an  instruction  granted  at  plaintiff's  request  and  cover- 
ing all  the  facts  on  which  plaintiflf  relied  for  a  verdict. 
The  complaint  of  this  instruction  is  that,  besides  setting 
out  the  specific  acts  of  negligence  charged  in  the  petition 
and  instructin.2:  the  jury  to  return  a  verdict  for  plain- 
tiff, if  they  found  either  of  those  acts  was  proved  by  the 
weight  of  evidence,  it  directed  a  verdict  for  Mm  if  the 
jury  found  '*  defendant 's  driver  propelled  and  operat- 
ed said  automobile  in  a  manner  which,  under  all  the  cir- 
cumstances mentioned  in  the  evidence,  was  not  careful 
and  prudent.'' 

Defendant  also  contends  a  demurrer  to  the  evidence 
should  have  been  sustained,  because  no  negligence  was 
proved  against  defendant  or  its  chauflfeur,  and  contrib- 
utory negligence  on  the  pari;  of  plaintiff  was  conclu- 
sively shown. 

Another  error  alleged  is  the  admission  of  testimony 
of  several  witnesses  for  plaintiflf  to  prove  it  was  possible 
to  read  a  sign  painted  on  an  automobile  which  was  driv- 
en past  the  scene  of  the  accident,  by  way  of  experiment. 
This  testimony  was  objected  to  because  the  conditions  ex- 
isting at  the  time  of  the  experiment,  February,  1917,  a 
few  days  before  the  trial,  were  not  the  same  as  regards 
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the  light  and  the  color  of  the  lettering,  etc.,  as  were  the 
conditions  at  the  time  of  the  accident. 

Still  another  assignment  questions  the  instruction 
for  plaintiff  for  particulars  apt  to  confuse  and  mislead 
the  jury,  by  assuming  facts  were  established  by  the  evi- 
dence when  their  existence  was  controverted.  We  deem 
these  unfounded  and  will  not  enumerate  them. 

I.  The  case  was  for  the  jury  on  testimony  adduced 
to  prove  the  driver  of  the  truck  neither  slackened  speed 
as  he  drew  near  the  crossing,  nor  signalled  his  ap- 
proach; to  prove,  too,  he  could  have  reduced  his  speed  or 

stopped  before  he  reached  plaintiff  and  af- 
AuS^biia,       *^^  ^^  knew,  or,  by  watching  carefully,  could 

have  known  plaintiff  was  in  peril  from 
the  truck  if  it  proceeded  unchecked.  An  expert  chauf- 
feur testified  a  truck  weighing  6500  pounds  and  run- 
ning over  a  dry  pavement  at  the  rate  of  ten  or  twelve 
miles  an  hour,  could  be  stopped  within  twenty  feet.  The 
speed  mentioned  was  that  of  the  truck  charged  to  have 
hurt  plaintiff  at  the  nxoment  of  collision,  and  though  its 
weight  was  unproved,  from  the  description  of  it  the  in- 
ference is  fair  that  it  weighed  less  and  could  have 
been  stopped  as  soon  as  the  one  the  witness  men- 
tioned. A  chauffeur  of  def efidant  who,  on  the  evening 
of  the  accident  operated  a  truck  precisely  like  the 
one  in  question,  testified  he  was  driving  between  eight 
and  ten  miles  an  hour  and  stopped  within  seven  feet; 
that  both  trucks  were  empty.  This  witness  said,  too, 
he  could  see  from  Seventeenth  to  Fourteenth  Street, 
or  three  blocks,  and  the  driver  of  the  truck  in  ques- 
tion said  the  night  was  clear  when  he  turned  in  at  the 
garage  near  the  time  of  the  accident. 

No  defense  on  the  score  of  plaintiff's  negligence 
was  pleaded,  and  whether  he  contributed  to  his  injury 
is  of  no  moment  unless  the  evidence,  including  his  own, 

shows  he  did  beyond  inference  to  the  con- 
NeSK^      traiy.     [Hudson  v.  Railroad,  101  Mio.  13.] 

Even  if  that  inference  is  unavoidable,  the 
evidence  left  the  jury  free  to  find  the  chauffeur  had  a 
fair  chance  to  avoid  running  over  plaintiff,  if  the  lat- 
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ter's  danger,  while  he  was  circling  round  in  Mnlianphy 
Street,  was  apparent  to  the  chauffeur  or  would  have 
been  had  he  kept  a  proper  lookout.  [McGee  v.  Railroad, 
214  Mo.  530;    Potter  v.  Railroad,  136  Mo.  App.  145.] 

n.  What  remains  of  the  inquiry  regarding  the  ef- 
fect of  plaintiff's  movements  and  neglect  to  watch  out 
for  his  safety  as  participating  causes  of  his  injury,  is 
whether  he  should  have  been  aJlpwed  a  verdict  on  any 

finding  other  than  neglect  of  the  chauf- 
H^aaitaiian        ^^^^  ^^  ^^^^  measures  to  avoid  running 

against  him  after  his  peril  became  visible. 
Relevant  to  this  point  is  plaintiff's  testimony  that  he 
looked  west  when  at  the  north  line  of  Mjullanphy  Street 
and  saw  no  vehicle  approaching,  also  the  circumstance  ' 
of  the  truck  catching  him  at  the  east  end  of  the  arc 
around  which  he  skated  in  turning  northward,  and  only 
six  or  eight  feet  from  the  northeast  comer  of  the  two 
streets — a  fact  tending  to  prove  he  was  not  run  over 
from  dashing  into  l^uUanphy  Street  immediately  in  ^ 
front  of  the  truck;  and  this  circumstance  is  the  m^ore 
significant  because  his  companion,  five  or  six  feet  behind 
him,  saw  the  automobile  as  he  entered  Mullanphy  Street, 
half  a  block  away ;  a  distance  which  afforded  the  chauf- 
feur time  to  signal,  to  veer  his  machine  to  the  south  so 
as  to  miss  plaintiff,  or  to  stop.  The  testimony  has  a 
tendency,  too,  to  prove  the  truck  was  travelling  on  the 
left,  instead  of  the  right  side  of  Mullanphy  Street, 
when  plaintiff  was  run  over.  It  is  true  that  if  plain- 
tiff's companion  saw  the  truck,  plaintiff  could  have  seen 
it  also  if  he  had  looked  intently ;  but  considering  his  im- 
maturity, the  omission  to  signal  to  attract  his  attention, 
the  habit  of  city  children  to  play  in  the  streets  and  the 
thoughtlessness  of  boys  as  compared  with  men,  it  was 
proper  to  submit  the  issue  of  negligence  of  the  chauffeur 
in  ways  alleged  in  the  petition  other  than  not  doing  What 
he  could  to  avoid  the  collision,  after  he  knew,  or  should 
have  known,  it  was  impending.  [Moeller  v.  United 
Kys.,  242  Mo.  721,  727;  Frv  v.  Transit  Co.,  Ill  Mo.  App. 
324.] 

23— 2S]  Mo. 
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III.  No  error  was  -  committed  in  admitting  the 
testimony  of  the  attorney  for  the  Rice-Sttx  Dry  Goods 
Company,  that  the  Lueking  Company,  and  not  Lueking 

individually,  was  doing  the  hauling  of  the 
TeStoo^.*^  Dry  Goods  Company  when  the  accident  oc- 
curred. The  witness^  vaciUated  in  his 
statements,  but  they  were  for  the  jury  and  the  objec- 
tion that  they  were  equivalent  to  letting  the  witness  in- 
terpret the  written  contract  is  untenable.  He  offered 
no  explanation  of  its  meaning,  but  after  it  was  exhibited 
to  him,  merely  retracted,  in  a  way,  the  statement  made 
previously  that  the  Lueking  Company  did  the  hauling. 
Enough  testimony  was  adduced  in  support  of  this  fact 
to  go  to  the  jury;  and  so  appellant  conceded,  in  effect, by 
remarking  in  its  brief  that  ** outside  of  the  testimony  of 
this  w^Itness,  there  was  very  little  evidence  for  respond- 
ent on  this  point." 

IV.  Witnesses  testified  for  both  parties  regarding 
the  visibility  of  signs  painted  or  hung  on  the  sides  of 
automobiles  used  in  experiments  conducted  subsequent  to 

the  accident;  and  defendant  contends  the, ex- 
Experimentai  p^^^ments  for  the  plaintiff  were  made  under 

conditions  so  dissimilar  to  those  under  which 
the  witnesses  who  testified  to  reading  '*Rice-Stix  Dry 
Goods  Company"  on  the  truck  which  ran  over  plaintiff, 
as  to  render  inadmissible  testimony  of  the  result  of  the 
tests.  For  this  species  of  evidence  to  be  admissible,  the 
conditions  under  which  the  incident  in  dispute  happened, 
must  have  been  the  same  in  essential  particulars  as  those 
under  which  the  tests  were  made.  [Rdggs  v.  Railroad, 
216  ^fk).- 304,  327;  1  Wigmore,  Evidence,  sec.  442';  Green- 
leaf  Evidence  (16  Ed.),  sec.  14b.]  Otherwise,  the  occur- 
rence or  non-occurrence  of  an  analogous  result  during  the 
experiment,  may  mislead  the  jury  into  surmises  that  have 
no  substantial  basis  in  the  facts,  instead  of  aiding  them 
to  conclude  the  controverted  incident  was  or  was  not  pos- 
sible, or  probable.  [See  Lloyd  Cliemical  Co.  v.  Rag  Co., 
145  Mo.  App.  675,  where  the  subject  is  examined  and  ex- 
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cerpts  from  pertinent  authorities  quoted.]  The  issue  in 
the  present  case  is,  could  the  boys  have  read  the  words 
'*Rice-Stix  Dry  Goods  Company,"  on  the  truck  as  it 
passed  down  Seventeenth  and  MuUanphy  Streets,  when 
they  were  at  or  near  the  crossing  of  those  streets,  and 
could  another  witness,  standing  one  hundred  and  seventy 
feet  north  on  the  west  side  of  MuUanphy  Street,  have  read 
them,  as  he  testified  he  did.    The  experiment  for  plaintiff 
was  made  February  19th,  two  years  or  more  after  the 
date  of  the  accident,  but  when  the  days  were  about  the 
same  length  as  they  were  on  said  date,  at  the  same  hour 
in  the  evening  and  by  the  same  faint  daylight  and  the 
same  degree  of  illumination  from  the  street  lamps.  Other 
conditions  were  different.    A  canvas  painted  green  was 
fastened  to  the  curtains  of  a  passenger  automible,  six  feet 
above  the  surface  of  the  street  and  the  words  ^  *  Rice-Stix 
Dry  Goods  Company"  were   painted  on  the  canvas  in 
white  letters.    The  trucks  of  defendant  with  that  sign  on 
them  were  more  like  express  wagons,  the  lettering  was  in 
gilt  on  the  green  sides  of  the  bed,  three  and  one-half  feet 
above  the  surface  of  the  street,  and  the  sides  were  sunk 
an  inch  or  so  in  a  panel,  and  above  the  panel  a  sort  of 
flange  or  wing  projected  with  an  upward  tilt.    At  least 
one  of  the  witnesses  of  the  experiment  observed  the  sign 
on  the  side  of  the  passenger  automobile  while  it  was  mo- 
tionless and  before  it  was  driven  past  these  witnesses. 
This  no  doubt  enabled  him  to  make  out  the  words  of  the 
sign  more  easily  when  it  was  driven  past  him  during  the 
experiment.    The  conditions  under  which  the  witnesses 
for  plaintiff  must  have  read  the  lettering  on  the  truck  the 
evening  of  the  injury,  were  not  sufficiently  reproduced  in 
the  experiment  for  the  result  to  be  admitted  in  evidence. 

V.  The  main  instruction  given  at  plaintiff's  request 
not  only  directed  the  jury  to  find  a  verdict  for  him  if  the 
specific  acts  of  negligence  declared  on  had  been  com- 
j^^  mitted  by  defendant,  but  also  if  the  driver  pro- 

pelled and  operated  the  truck  in  a  manner 
which,  under  all  the  circumstances  mentioned  in  evidence, 
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was  not  careful  and  prudent.  Such  instructions  have 
been  condemned  repeatedly,  for  the  reason  that  a  defend- 
ant who  is  accused  of  a  negligent  tort  has  the  right  to  be 
informed  what  particular  negligent  acts  the  plaintiff  re- 
lies on,  so  the  defendant  may  prepare  to  disprove  them, 
if  they  were  not  committed.  When  the  petition  is  general 
in  its  charges  of  negligence,  the  defendant  usually  may 
move  for  specific  averments;  and  if  particular  acts  are 
charged,  a  recovery  can  be  had  only  on  proving  the  oe- 
currence  of  one  or  more  of  those  acts.  The  rule  is  ex- 
pressed with  perfect  clarity  in  McManamee  v.  Railroad, 
135  Mo.  440,  447. 

Four  cases  are  cited  in  plaintiff's  brief  to  support 
the  instruction,  but  neither  of  them  does  in  the  least 
[Cool  V.  Peterson,  189  Mo.  App.  717;  Denny  v.  Randall, 
202  S.  W.  602;  Selinger  v.  Cromer,  208  S.  W.  871;  Riggs 
V.  Railroad,  212  S.  W.  878.]  In  the  first  of  those  cases  an 
instruction,  submitting  the  facts  for  which  a  verdict  might 
be  returned  for  the  plaintiff,  mentioned,  as  the  opinion 
said,  **the  precise  specification  of  negligence  relied  upon 
in  the  petition."  Another  instruction  stated,  in  an  ab- 
stract way,  the  duty  of  the  person  operating  an  automo- 
bile on  a  highway  to  use  the  highest  degree  of  care ;  and 
the  court  refused  to  reverse  the  judgment  because  of  that 
instruction,  as  it  could  not  have  been  misleading  when 
read  in  connection  with  the  one  which  required  the  jnry 
to  find  the  very  acts  of  negligence  alleged  as  the  condi- 
tion of  a  verdict  for  the  plaintiff.  In  the  second  case  the 
act  complained  of  was  driving  an  automobile  close  to  and 
around  the  team  and  buggy  of  the  plaintiff  at  a  danger- 
ous speed  and  carelessly  running  over  the  plaintiff's  dog, 
which  was  near  the  team.  The  court  instructed  that  it 
was  the  defendant's  duty  to  use  the  highest  degree  of  care 
that  a  prudent  person  would  use  under  similiar  circum- 
stances while  operating  his  automobile  on  a  highway,  and 
if  the  jury  found  the  defendant,  in  pasr.ing  the  plaintiff, 
ran  at  an  excessive  speed  near  his  buggy,  without  using 
that  degree  of  care  and  by  reason  thereof  killed  the  dog, 
the  verdict  should  be  for  the  plaintiff.    The  instruction 

Digitized  by  VjOOQ IC 


Vol  281]  OCTOBER  TERM,  1919.  357 

Ballman  v.  Lueking  Teaming  Co. 

required  the  jury  to  find  the  defendant  guilty  of  the  axjts 
of  negligence  charged  to  warrant  a  verdict  for  the  plain- 
tiff. In  the  third  case  the  plaintiff,  who  had  been  struck 
by  an  automobile  after  he  had  alighted  from  a  street  car, 
alleged  the  defendant  saw,  or  by  exercising  ordinary  care 
could  have  seen,  the  plaintiff  alighting  from  the  car  and 
crossing  the  street  in  tiine  to  stop  his  car  without  strik- 
ing the  plaintiff.  The  trial  court  advised  the  jury  that  if 
the  defendant,  by  using  the  highest  degree  of  care  a  very 
careful  person  would  use  under  like  or  similiar  circum- 
stances, could  have  discovered  the  plaintiff's  position  in 
time  to  have  avoided  striking  him,  and  she  operated  her 
said  machine  at  said  time  and  place  at  a  liigh  and  danger- 
ous speed,  and  failed  to  give  a  signal  with  her  bell,  etc, 
in  time  to  enable  the  plaintiff  to  avoid  being  struck,  etc. 
The  instruction  required  the  jury  to  find  the  defendant 
had  been  guilty  of  other  acts  of  negligence  than  the  one 
alleged,  and  of  that  one  too,  thereby  imposing  an  unneces- 
sary burden  on  the  plaintiff.  In  the  fourth  of  the  cited 
cases,  three  careless  acts  were  alleged,  and  the  court,  by 
its  principal  instruction,  put  the  plaintiff's  right  to  re- 
cover on  a  finding  that  the  defendant  was  guilty  of  all 
three. 

In  the  case  at  bar  the  erroneous  clause  of  the  instruc- 
tion is  separated  from  the  rest  by  the  word  '*or"  as  ati 
independent  ground  for  a  verdict  for  plaintiff.  It  is  ap- 
parent the  cases  cited  for  the  soundness  of  the  charge  are 
iuapt,  and  attentive  study  of  them  by  counsel  who  wrote 
the  brief  would  have  saved  this  court  the  labor  of  the  fore- 
going analysis. 

The  judgment  is  reversed  and  the  cause  remanded. 
All  concur. 
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RUELL  W.  JACKSON  v.  SOUTHERN  BELL  TELE- 
PHONE COMPANY,   Appellant. 

Divl&ion  One,  March  2,  1920. 

1.  AUTOMOBILE:  Driver's  Degree  of  oare:  Oontzlhatory  Negligence. 
A  driver  of  an  automobile  on  a  public  highway  is  required  to  use 
"the  highest  degree  of  care  that  a  very  careful  person  would  use 
under  like  or  similar  circumstances/'  and  the  statute  establishes 
a  general  rule  for  all  drivers,  not  only  to  protect  the  lives  and 
property  of  others,  but  also  to  protect  themselves  and  others  travel- 
ing with  them  from  injury  by  collision  with  obstructions  in  the 
road,  whether  legally  or  unlawfully  placed  there.  Any  less  degree 
of  care  by  the  driver  is  contributory  negligence,  and  bars  a  recovery 
by  him  for  personal  injury  from  the  telephone  company  which 
had  placed  the  obstruction  in  the  road. 

2.  :    Care    Defined.     Ordinary    care    is    such    care    as   would 

ordinarily  be  exercised  by  an  ordinarily  careful  person  under  the 
same  or  similar  circumstances.    But  the  statute  re<)uires  the  driver 

of  an  automobile  on  a  public  highway  to  exercise  "the  highest 
degree"  of  care  that  a  '"very  careful  person"  would  use  under 
like  or  similar  circumstances;  and  those  words  mean  the  high- 
est care  and  caution  of  an  experienced  and  competent  chauffeur, 
since  an  automobile  is  an  exceedingly  dangerous  machine  unless 
kept  under  control.  They  do  not  mean  the  highest  conceivable  de- 
gree of  prudence  and  skill  possible  to  man,  but  the  highest  degree 
**      that  has  been  demonstrated  to  be  practicable. 

3.  :   Contributory  Negligence:    Question  for  Jury.     Under  the 

Automobile  Statute  of  1911,  If  reasonable  men  may  honestly  differ 
as  to  whether  the  driver  of  the  automobile,  the  circumstances  con- 
sidered, exercised  the  highest  degree  of  care  of  a  very  careful 
person,  the  question  of  his  contributory  negligence  is  for  the  jury 
to  settle;  but  if  his  failure  to  exercise  such  care  is  apparent  to  all 
reasonable  men  from  the  undisputed  facts  in  evidence,  then  It  be- 
comes the  duty  of  the  court  to  declare,  as  a  matter  of  law.  that 
his  contributory  negligence  bars  a  recovery;  and  In  this  cafie  It 
is  held  that  plaintiff's  own  undisputed  testimony  unquestionably 
shows  that  he  was  not  exercising  the  highest  degree  of  care  of  a 
very  careful  person,  and  therefore  a  demurrer  should  have  been 
sustained. 

4.   :  To  Bight  of  Cfenter  of  Boad.    The  statute  (Par.  9,  sec.  8, 

Laws  1911,  p.  327)   requires  the  driver  of  an  automobile  to  turn 
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to  the  right  of  the  center  in  approaching  a  turn  in  the  puhlic 
highway  only  when  he  meets  another  person  riding  or  driving  a 
horse  or  another  motor  vehicle;  if  there  is  no  other  person  or  ve- 
hicle on  the  road,  he  has  the  right  to  use  the  center,  and  even  the 
left  side. 


5.  :  Skidding:  Knowledge  of  Driver.    Where  the  driver  of  the 

automobile  left  the  smooth  and  beaten  center  of  the  public  road, 
when  there  was  no  necessity  for  doing  so,  and  encountered  clods 
which  caused  his  car  to  skid  and  strike  a  guy  telephone  pole,  his 
contributory  negligence  cannot  be  excused  by  a  failure  of  the  evi- 
dence to  show  that  he  did  not  know  that  automobiles  would  skid 
in  turning  on  to  rough  ground  and  clods.  A  very  careful  person, 
exercising  the  highest  degree  of  care,  venturing  to  drive  an  auto- 
mobile at  a  turn  in  the  public  highway,  at  a  speed  of  twelve  or 
fifteen  miles  an  hour  ar.d  with  the  power  off,  thirty  or  forty  feet 
over  dry  clods  and  rough  ground,  in  daylight,  his  view  unobstruct- 
ed, would,  before  doing  so.  at  least  inform  himself  as  to  the 
common  conditions  and  places  in  the  roads  which  cause  such  ve- 
hicles to  skid. 

Appeal  from  Buchanan  Circuit  Court.— flow.  TJiomas  B. 
Allev,  Judge. 

Reversed. 

W.  B,  Norris,  D.  E.  Palmer  and  Battle  McCardle 
for  appellant;  D.  A.  Frank  and  J.  W.  Gleed,  of  oounsel. 

(1)  The  location  of  the  pole  in  question  did  not 
constitute  negligence  on  the  part  of  the  defendant,  and 
the  accident  complained  of  was  caused  by  plaintiflF^s 
own  fault  and  negligence,  and  was  not  due  to  anv  fault 
or  neglect  on  the  part  of  the  defendant;  and  it  was 
error  for  the  court  to  refuse  defendant's  demurrer  to 
plaintiff's  evidence  and  defendant's  request  for  peremp- 
tory instruction  at  the  close  of  all  the  evidence.  Sec. 
3326,  R.  S.  1909;  Julia  Buildinjr  Assn.  v.  Bell  Tele- 
phone  Company,  88  Mo.  258;  McCann  v.  Telephone 
Company,  69  Kan.  210;  Elliott  on  Roads  &  Streets 
(2  Ed.),  par.  621 ;  Nelson  v.  City  of  Spokane,  45  Wash. 
31;  Atchison  v.  City  of  St.  Joseph,  133  Mo.  App.  563- 
566;  Seibert  v.  Railroad  Company,  188  Mo.  657;  Eber- 
hardt  v.  Telephone  Company,  91  Kan.  763 ;    Par.  9,  sec. 
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12,  Laws  1911,  p.  330;  Massie  v.  Barker,  113  N.  E.  199; 
Baldwin  v.  Maggard,  162  Ky.  424;  O'Dowd  v.  Needham, 
13  Ga.  App.  220;  Wheat  v.  St.  Louis,  179  Mo.  572.  (2)  In- 
struction No.  1,  given  on  behalf  of  plaintiff  stated  in- 
correctly the  degree  of  care  required  of  plaintiff  while 
driving  an  automobile  upon  the  highway.  Par.  9,  sec. 
12,  Laws  1911,  p.  330;  Mitchell  v.  Brown,  190  S.  W. 
354;  Meenach  v.  Crawford,  187  S.  W.  879;  Floweree 
V.  Thornberry,  183  S.  W.  369;  Ex  parte  Kneedler, 
243  Mo.  632;  Baldwin  v.  Maggard,  162  Ky.  424; 
O^Dowd  V.  N^eedham,  13  Ga.  App.  220;  Massie  v.  Bar- 
ker, 113  N.  E.  199.  (3)  Said  instruction  ignored  the  is- 
sue made  by  the  petition  that  the  pole  obstructed,  nar- 
rowed and  made  unsafe  the  highway,  and  directed 
a  verdict  for  plaintiff  if  it  found  only  that  plaintiff  was 
incommoded  by  the  manner  in  which  the  pole  was  set. 
It  ignored  the  issue  of  negligence.  Gay  v.  Mutual  Union 
Tel  Co.,  12  Mo.  App.  486;  Julia  Building  Assn.  Co.  v. 
Tel.  Co.,  88  Mo.  258;  Seibert  v.  Railroad,  188  Mo.  657; 
Atchison  v.  City  of  St.  Joseph,  133  Mo.  App.  563 ;  Hook 
v.  Bowden,  144  Mo.  App.  330;  Reedy  v.  Brew.  Assn., 
161  Mo.  523;  Reno  V.  St.  Joseph,  169  Mo,  543;  Perrigo 
V.  St.  Louis,  185  Mo.  274. 

L.  C.  Gdbbert  for  respondent. 

(1)  The  pole  or  guy  stub  in  question  was  admitted 
to  be  nine  feet  iii  the  public  highway.  The  overwhelm- 
ing evidence  is  to  the  effect  that  this  pole  narrowed 
the  highway  and  was  frequently  run  into  and  against 
by  automobiles  other  than  the  plaintiff's.  Placing  the 
pole  in  the  highway  nine  feet  from  its  north  boundary 
incommoded  the  public.  At  least  the  jury  so  found  upon 
the  overwhelming  testimony  to  that  effect.  This,  there- 
fore, made  the  defendant  a  trespasser,  a  violator  of  the 
law  and  in  no  position  to  complain  that  the  act  did  not 
constitute  negligence.  '^An  obstruction  that  appears 
to  interfere  with  the  public's  rights,  or  to  endanger 
the  safety  of  travelers,  or  annoy  those  coming  in  con- 
tract with  it  at  a  place  on  the  right-of-way  of  a  public 
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road  is  an  obstruction  thereof,  and  indictable  as  a 
nuisance  at  common  law  if  not  imder  the  statute/' 
State  V.  Campbell,  80  Mo.  App.  110;  R.  S.  1909,  sees. 
3326,  10533;  Wright  v.  City  of  Doniphan,  169  Mo.  601. 
The  proof  was  ample,  full,  complete  and  uncontradicted 
that  the  pole  was  not  only  nine  feet  within  the  highway, 
but  was  set  in  a  position  at  the  turn  of  the  road  so  that 
persons  approaching  from  the  south  could  not  ascertain 
that  the  pole  was  out  in  the  highway  until  one  was 
making  or  had  made  the  turn.  Numerous  persons  travel- 
ing upon  this  highway  had  found  this  to  be  true  to 
their  sorrow.  Furthermore,  plaintiff's  car  was  at 
all  times  in  the  traveled  roadway,  which  was  *^  right  up 
to  the  pole.''  Tetherow  v.  St.  Jos.  &  Des  Moines  Ry., 
98  Mo.  74.  There  is  no  question  in  this  case  that  the 
act  of  defendant  in  placing  the  pole  in  the  traveled 
r6adway  was  the  actionable  proximate  cause  of  the 
injury.  Hull  v.  City  of  Kansas,  54  Mo.  598;  Ballen- 
tine  V.  Kansas  City,  126  Mo.  App.  130 ;  Bassett  v.  City 
of  St.  Joseph,  53  Mo.  290;  Vogelgesang  v.  City  of  St. 
Louis,  139  Mo.  127;  Harrison  v.  K.  C.  Electric  Light 
Co.,  195  Mo.  6231;  Benjamin  v.  Met.  Street  Railway  Co., 
133  Mo.  274;  Buckner  v.  Horse  &  Mule  Co.,  221  Mo. 
710.  (2)  Instruction  No.  1  on  behalf  of  plaintiff  cor- 
rectly stated  the  degree  of  care  required  of  plaintiff. 
The  rule  requiring  a  person  operating  an  automobile  on 
public  roads  to  use  ^^the  highest  degree  of  care  that  a 
very  careful  person  would  use,  under  like  or  similar 
circumstances,'^  cannot  avail  the  defendant  in  this  case. 
The  defendant  is  not  suing  for  injury  to  its  property. 
Defendant  had  imposed  an  unlawful  obstruction  in  the 
highway.  It  therefore  cannot  seek  to  absolve  itself 
from  damages  for  its  wrongful  or  unlawful  act  because 
the  statute  enjoined  upon  plaintiff  the  highest  degree 
of  care  toward  persons  properly  using  such  highway. 
No  other  person,  than  plaintiff  and  his  family,  were  ''on 
or  traveling  over  the  hicjhway."  Neither  plaintiff,  nor 
any  other  person,  could  observe,  on  account  of  the  de- 
ceptive perspective,  that  there  was  a  i>ole  in  the  road. 
AVhat  reason   for  plaintiff  to  be  nerved   to   the   high 
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tension  required  in  a  crowded  highway?  The  statute 
required  no  such  degree  of  care.  Plaintiff  is  only  ob- 
ligated under  the  statute  to  the  use  of  such  high  degreo 
of  care  in  order  **to  prevent  injury  or  death  to  persons 
on,  or  traveling  over,  upon  or  across  such  public  roads, 
streets,  avenues,  alleys,  highways  or  places  much  used 
for  travel.''  Laws  1911,  p.  330.  The  degree  of  care 
required  of  plaintiff  in  order  for  plaintiff  not  to  be 
guilty  of  contributorj"  negligence  has  always  been  the 
degree  of  care  that  an  ordinarily  prudent  person  would 
use  under  like  or  similar  circumstances.  Floweree  v. 
Thornberr>-,  183  S.  W.  359;  Smith  v.  Union  Rv.  Co., 
61  Mk).  588;  Myers  v.  C,  R  I.  &  P.  Ry.  Co.,  103  Mo. 
App.  268. 

SMALL,  C. — Appeal  from  the  Circuit  Court  of 
Buchanan  County.  Plaintiff  sued  defendant  for  per- 
sonal injuries  sustained  by  Mm  while  driving  a  Ford 
automobile  which,  in  making  a  turn  in  the  road  to  the 
west,  sMdded  against  a  telephone  pole  of  defendant 
near  the  north  edge  of  the  road.  It  was  in  the  country 
near  Saxton,  Buchanan  County.  The  verdict  and  judg- 
ment were  for  plaintiff  in  the  sum  of  ten  thousand  dol- 
lars.   Defendant  duly  appealed  to  this  court. 

Plaintiff  testtfied  on  direct-examination:  That  he 
lived  near  P^aston^  east  of  Saxton,  Missouri.  That  on 
the  morning  of  the  25th  of  February,  1917,  he  started 
in  his  Ford  automobile  to  go  to  St.  Joseph.  He  had 
had  the  car  twenty-three  days.  It  was  his  first  car.*  He 
had  driven  every  day  except  one.  Had  driven  a  Ford 
car,  but  not  very  much,  before  he  bought  this  oar.  On 
this  morning,  he  was  driving,  and  his  wife  and  three 
children  were  with  him  in  the  car.  He  had  to  ma3?e  a 
turn  to  the  west  in  the  road,  about  two  miles  east  of  Sax- 
ton. As  he  approached  this  turn  he  was  going  north. 
The  road  going  north,  from  fence  to  fence,  was  about 
forty-five  or  fifty  feet  wide,  and  about  the  same  running 
west.  There  was  a  concrete  culvert  rimning  diagonally 
from  the  southwest  to  the  northeast  corners  of  the  turn 
in  the  road.    There  was  a  line  of  telephone  poles  running 
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along  the  south  side  of  the  east-and-west  road,  and  the 
west  side  of  the  north-and-south  road.  There  was  also 
a  guy  telephone  pole  on  the  north  side  of  the  east-and- 
west  road  about  eight  or  nine  feet  south  of  the  fence. 
The  concrete  culvert  was  thirty-eight  feet  long.  There 
were  ditches  leading  into  it  from  the  west  on  the  north 
and  south  sides  of  the  road.  This  guy  telephone  pole 
was  twenty  feet  north  of  the  edge  of  the  ditch  on  the 
south  side  of  the  road.  The  ditch  at  this  point  was 
something  like  five  or  six  feet  deep.  On  the  north  side 
opposite,  the  ditch  was  not  over  a  foot  or  two  deep  right 
by  the  pole.  The  ditch  wa»  four  or  five  feet  wide.  The 
ditches  got  deeper  as  they  went  east  towards  the  ends 
of  the  culvert.  The  road  was  higher  in  the  center  than 
at  the  sides,  so  that  the  water  would  run  off.  On  the  day 
in  question,  the  road  was  dry,  and  outside  of  a  few 
clods,  it  was  smooth.  The  clods  were  little  and  round — 
not  very  big — on  the  side  of  the  road.  There  was  a 
little  grass  right  down  by  the  pole,  between  it  and  the 
center  of  the  road.  The  road  was  pretty  good  right  in 
the  center.  As  plaintiff  came  north  up  to  the  turn  he 
turned  to  his  left  to  start  west.  Previous  to  making  the 
turn,  he  had  not  noticed  this  telephone  guy  pole  setting 
out  in  the  roadway,  until  just  before  he  hit  it.  He  never 
paid  any  attention  before  that  to  the  telephone  poles 
along  the  road.  Coming  up  from  the  south  you  could 
not  tell  that  this  pole  was  out  there  *'to  save  your  neck" 
until  you  turned  the  corner.  It  looked  like  it  was  right  in 
line  with  the  others  coming  south.  He  got  the  car  turn- 
ed and  it  kept  skidding  along  on  some  clods,  and  he  could 
not  get  the  wheels  to  take  (hold)  when  they  ought  to,  and 
the  first  thing  he  knew,  the  right  front  wheel  struck  the 
(guy)  telephone  pole  and  tipped  the  car  over  and  threw 
them  out.  It  bursted  an  Inner  tube  and  the  car  turned 
over  to  the  north.  When  it  hit,  the  car  just  scooted  side- 
ways and  tipped  over  against  the  pole.  He  was  run- 
ning about  twelve  or  fifteen  miles  an  hour  when  he  hit 
the  pole,  but  it  was  ^'kind  of  skidding  along."  He  was 
thrown  out  to  the  north  of  the  pole.  His  wife  and  chil- 
dren were  also  thrown  out  and  injured  at  the  same 
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time.  His  leg  was  broken.  He  never  recovered  the  use 
of  his  foot,  which  flaps  down  on  the  floor  when  he  steps 
and  causes  him  to  catch  his  toes  and  stumble  if  he  is  not 
very  careful. 

On  cross-examination,  plaintiff  testified:  That  he 
had  driven  his  car  on  each  of  the  twenty-three  days 
he  had  owned  it,  except  one.  The  weather  had  been 
good,  except  the  day  after  he  got  the  car.  Before  pur- 
chasing this  car  he  had  driven  the  cars  of  Guy  Watts 
and  Mf.  O'Brien— four  to  six  times.  O'Brien  and  Jim 
(Watts)  taught  him  how  to  run  his  car.  They  just  show- 
ed him  how  to  use  the  brakes  and  feed  the  machine,  and 
then  he  proceeded  to  drive  it  himself.  During  the 
twenty- three  days,  when  he  was  driving  his  car,  he  was 
learning,  at  the  same  time.  The  driving  during  those 
twenty-three  days  was  part  of  the  learning.  During  that 
time,  he  had  sometimes  come  to  St.  Joseph  in  his  oar 
along  the  same  road,  crossed  the  same  culvert  in  the  day 
time,  and  made  the  same  turn  in  the  road,  and  had  pass- 
ed by  the  same  pole  each  time,  but  never  paid 
any  attention  to  the  pole.  Did  not  know  how  tall 
the  pole  was.  The  grass  and  weeds  there  were  diy 
and  shriveled  up.  Never  saw  anyone  drive  between 
the  pole  and  the  north  fence.  Lived  near  Saixton  all 
his  life.  Had  been  along  that  road  a  great  many 
times  in  wagons  and  buggies.  There  was  no 
place  for  a  team  to  get  'round  between  the  pole 
and  the  fence.  The  pole  was  eight  or  nine  feet 
south  of  the  fence.  The  road  there  sloped  to  each  side. 
As  he  approached  the  culvert  from  the  south,  there  were 
no  teams  nor  foot  passengers  around.  He  had  the  road 
all  to  himself.  Before  that,  on  other  days,  he  had  cross- 
ed the  culvert  and  rounded  the  curve  and  gotten  by  with- 
out any  trouble.  He  made  the  corner  all  right  with- 
out striking  the  pole  or  his  car  skidding.  On  this  trip, 
he  had  turned  out  more  to  the  right  side  than  he  had 
ever  done  before.  Before  he  turned  to  the  right,  coming 
from  the  south,  he  was  traveling  in  the  middle  of  the 
main  traveled  road.  Did  not  know  how  much  he  did 
swing  over  to  the  right     His  best  judgment  was  two  or 
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three  feet.  But  this  was  more  than  on  other  days.  No 
one  was  trying  to  pass  htm,  but  he  swung  over  more  to 
the  right,  because,  he  says,  **Well,  I  always  had — I 
thought  I  was  learning  niore  about  the  car  that  way — 
to  keep  on  the  light-hand  side  of  the  road,  and  I  was 
trying  to  follow  instructions."  The  swinging  over  to 
the  right  on  this  day  was  part  of  his  trying  to  learn  to 
run  the  car.  A  part  of  the  instructions  he  had  received 
about  running  a  new  car.  He  was  about  eight  or  ten 
feet  south  of  the  culvert  when  he  began  to  swing  out. 
The  road  over  the  culvert,  right  in  the  center,  was 
smooth,  hard  and  good.  There  were  some  clods  over 
to  the  right,  small  round  things.  It  was  not  as  smooth 
and  level  over  there  as  it  was  in  the  center.  The  culvert 
was  about  thirty-eight  feet  long  and  had  cement  retain- 
ing walls  on  each  end.  He  went  twelve,  fifteen  or  twenty 
feet  after  he  began  to  skid.  **They  just  had  it  kind  of 
jumping  along  there  in  making  skids."  The  little 
clods  would  not  let  the  wheels  take  upon  the  road.  They 
obstructed  the  natural  m,ovement  of  the  wheels.  The 
car  began  to  skid  just  as  he  had  crossed  the  culvert. 
When  he  turned  his  wheel  to  guide  the  car  back  into  the 
road  the  clods  would  not  let  it  back;  the  wheels,  would 
sKde.  **That  is  what  I  call  skidding — ^my  car  never 
skidded  any  other  way."  It  skidded  towards  the 
northwest.  The  skidding  continued  from  the  time  his 
hind  wheels  were  leaving  the  culvert  until  the  accident. 
It  was  getting  '* better,"  and  **if  I  had  a  few  feet  further 
to  have  gone  I  would  have  missed  it."  The  skidding  got 
"better,"  but  did  not  get  "better  early  enough."  He 
did  not  think  he  was  going  at  the  same  rate  of  speed 
(as  before)  when  he  began  to  skid.  He  had  his  gasoline 
all  shut  off.  He  shut  the  gasoline  off  before  he  turned 
the  comer.  He  thought  he  crossed  the  culvert  at  twelve 
or  fifteen  miles  an  hour.  He  never  put  on  his  brakes,  but 
he  thinks  he  slowed  up  a  little  before  he  began  to  skid, 
as  the  car  was  getting  no  gasoline.  In  his  judgment,  he 
was  going  twelve  or  fifteen  miles  an  hour  when  he  began 
to  skid.  But  he  never  put  on  his  brakes.  All  the  wheels 
began  skidding;  could  not  tell  which  one  started  first.  He 


Digitized  by  VjOOQ IC 


366  SUPREME  COURT  OF  MISSOURI. 

Jackson  v.  South.  Bell  Tel.  Co. 

did  not  have  time  to  do  anything  to  overcome  the  skid- 
ding.   The  pole  with  which  he  collided  was  about  thirty- 
five  or  forty  feet  west  of  the  west  end  of    the  culvert. 
Just  as  soon  as  he  noticed  it  skidding,  he  tried  to  get  it 
back  in  the  road.    He  turned  his  front  wheels  south.    He 
did  not  keep  on  turning  south.  There  was  no  use  in  turn- 
ing it  too  short.    *'I  turned  it  as  short  as  I  thought  it 
would  bear."    Just  turned  it  short  and  kept  the  front 
wheels  turned  that  way,  but  the  hind  wheels  and  front 
ones,  too,  kept  going  north.    He  could  change  its  course 
but  little,  if  any.    Just  as  soon  as  he  was.  across  the  cul- 
vert, he  tried  to  get  his  car  to  take  to  the  south — wanted 
to  get  back  in  the  road.    He  saw  this  pole  as  soon  as  he 
began  to  skid.    He  saw  the  ditch  at  the  same  time.    He 
then  made  his  efforts  to  avoid  hitting  the  pole.    After 
he  got  turned  there  was  nothing  to  prevent  him  seeing 
the  pole.    There  was  nothing  to  prevent  him  from  see- 
ing the  pole  when  he  was  in  the  middle  of  the  culvert,  if 
he  had  known  it  was  there.    He  paid  no  attention.    He 
did  not  think  anybody  would  stick  a  pole  out  in  the  road. 
By  paying  no  attention,  he  meant,  to  the  side  of  the 
road.    Did  not  have  his  eyes  or  mind  on  the  pole.    He 
could  have  seen  both  the  fence  along  there  and  the  pole, 
had  he  looked.    He  was  not  paying  any  attention  to  the 
fence  or  to  just  where  the  pole  was  situated.    If  he  had 
looked,  when  he  was  in  the  center  of  the  culvert,  he 
could  have  seen  the  pole.    The  accident  happened  about 
ten  o'clock  in  the  morning.    The  sun  was  shining.    The 
first  time  he  saw  the  pole  was  just  after  he  had  crossed 
the  culvert.    The  way  the  pole  stood  with  reference  to 
the  fence  line  did  not  deceive  his  sight  after  he  crossed 
the  culvert.    If  he  said  the  first  time  he  saw  the  pole  he 
was  w'ithin  four  or  five  feet  of  it,  he  was  just  guessing  at 
it.    He  was  not  that  dose  to  it.    He  noticed  the  pole 
about  the  time  his  hind  wheels  left  the  culvert,  and  the 
car  went  fifteen  or  twenty  feet  before  it  struck  the  pole. 
The  pole  with  which  he  collided  was  something  like  ten 
or  twelve  feet  north  of  the  center  of  the  main  traveled 
part  of  the  road.  There  was  at  that  time  a  well  traveled 
beaten-down  part  of  the  highway.  He  was  not  on  that 
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part  at  the  time  of  the  accident.  The  pole,  as  it  stood 
there  at  that  time,  did  not  interfere  with  anybody  travel- 
ing along  the  well  traveled  hard-beaten  part  of  the  road. 
If  he  had  stayed  where  he  was,  or  in  that  part  of  the  road 
where  he  was  before  he  began  to  swing  to  the  right,  he 
would  not  have  struck  the  pole.  If  he  had  stayed  on  the 
usual  hard-beaten,  traveled  part  of  it,  he  would  not  have 
struck  the  pole.  At  that  time,  as  he  was  traveling,  he 
did  not  have  to  swing  over  to  the  right.  He  did  that  as 
part  of  the  instructions  that  had  been  given  him  in  using 
a  new  car.  The  black  line,  which  the  witness  made  upon 
the  defendant's  ^'Exhibit  2''  in  the  case,  to  the  best  of 
his  knowledge  and  belief,  indicates  just  where  the  north 
side  or  north  wheels  of  his  car  traveled.  Plaintiff's 
** Exhibit  A"  is  a  fair  representation  of  the  situation 
approaching  the  culvert  from  the  south  and  looking  to 
the  north.  The  soil  composing  the  roadway  was  gumbo 
and  becomes  '*kind  of  rough"  when  it  dries  after  being 
muddy.  Where  the  pole  sets  in  the  ground,  the  ground 
was  about  a  foot  lower  than  the  center  of  the  road.  The 
ditch  at  the  culvert  on  the  north  side  of  the  road  was 
four  to  six  feet  deep,  and  right  at  the  pole  was  about  a 
foot  and  a  half  deep,  and  the  ground  at  the  base  of  the 
pole  was  a  foot  and  a  half  above  the  bottom  of  the  ditch. 
There  were  no  other  witnesses  to  the  accident.  The 
.other  testimony  in  the  case  did  not  differ  materially 
from  that  of  the  plaintiff  as  to  the  condition  of  the  road 
and  location  of  the  pole.  In  the  view  we  take  of  the  case, 
it  is  not  necessary  to  set  out  the  further  proceedings  at 
the  trial  except  to  say  that  the  court  refused  to  give  a 
demurrer  to  the  evidence  asked  by  the  defendant  at  the 
close  of  the  plaintiff's  case  and  also  at  the  close  of  all  of 
the  evidence. 

I.  The  first  question  to  be  decided  in  this  case  is 
whetjjer  the  plaintiff  in  driving  his  car  was  bound  to 
use  **the  highest  degree  of  care  that  a  very  careful  per- 
son would  use  under  like  or  similar  circumstances,"  as 
required  by  Section  12,  par.  9,  Laws  1911, 
oa^^  ^'      page  3S0.    Wjhen  this  case  was  tried  below 
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with  reference  to  the  driver  ^s  contributory  negligence, 
bnt  since  then,  in  the  case  of  Threadgill  v.  United  Rys. 
Co.,  279  Mo.  66,  214  S.  W.  161,  this  court  has  held, 
Gbaves,  J.,  delivering  the  opinion,  that  if  the  person 
driving  the  automobile  is  injured  in  a  collision  with  a 
street  caXy  the  statute  applies  to  the  plaintiff,  although 
he  is  the  injured  party,  and  that  he  must,  under  the 
statute,  exercise  the  highest  degree  of  care  of  a  very 
careful  person,  in  driving  his  automobile,  and  if  he  fails 
to  do  so,  he  viol6.tes  the  statute  and  is  guilty  of  contrib- 
utory negligence.  In  his  opinion,  concurred  in  by  all 
of  the  court  of  this  Division,  Judge  Graves,  214  S.  "W. 
1.  c.  164-165,  says: 

*'As  stated,  the  court  modified  the  instructions  for 
plaintiff  by  adding  thereto  a  clause  which  placed  upon 
her  driver  the  duty  of  exercising  the  highest  degree  of 
care  in  the  running  of  the  machine.  This  the  appellant 
assigns  as  error.  Respondent  urges  that  such  degree 
of  care  is  required  by  State  statute,  and  that  the 
court  committed  no  error  in  so  wording  the  instruc- 
tions. Paragraph  9  of  Section  12,  Laws  1911,  page  330, 
reads : 

'*  'Any  persons  owning,  operating  or  controlling  an 
automobile  running  on,  upon,  along  or  across  public 
roads,  streets,  avenues,  alleys,  highways  or  places  much 
used  for  travel,  shall  use  the  highest  degree  of  care  that 
a  very  careful  person  would  use,  under  like  or  similar 
circumstances,  to  prevent  injury  or  death  to  persons  on, 
or  traveling  over,  upon  or  across  such  public  roads, 
streets,  avenues,  alleys,  highways  or  places  much  used 
for  travel.  Any  owner,  operator  or  person  in  control  of 
an  automobile,  failing  to  use  such  degree  of  care,  shall 
be^  liable  to  damages,  to  a  person  or  property  injured  by 
failure  of  the  owner,  operator  or  persons  in  control 
of  an  automobile,  to  use  such  degree  of  care,  and  in 
case  of  the  death  of  the  injured*party,  then  damages  for 
such  injury  or  death  may  be  recovered,  as  now  pro- 
vided or  may  hereafter  be  provided  by  law,  unless  the 
Injurv  or  death  is  caused  by  the  negligence  of  the  in- 
jured   or   deceased    person,    contributing    thereto. '    It 
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would  seem  that  this  statute  fixes  upon  the  driver 
of  an  automobile  the  duty  to  exercise  'the  highest 
degree  of  care  that  a  very  careful  person  would  use, 
under  like  or  similar  circumstances.'  The  Springfield 
Court  of  Appeals,  in  England  v.  Railroad  Co.,  180 
S.  W.  L  c.  34,  has  90  ruled.  On  the  other  hand,  the 
Kansas  City  Court  of  Appeals,  in  an  opinion  by  Btand, 
J.,  in  case  of  Advance  Transfer  Co.  v.  Railroad,  19r> 
S.  W.  1.  c.  568,  has  taken  the  opposite  view  ...  To 
like  effect  is  Hopkins  v.  Sweeney  Automobile  School 
Co.,  196  S.  W.  1.  c.  774,  where  the  Transfer  Co.  case, 
supra,  is  cited  and  approved,  .  .  .  Both  cases  were 
handed  down  at  the  same  time,  and  hence  the  cross- 
references. 

**What  these  two  cases  really  hold  is  that,  as  to  the 
driver  of  an  automobile  who  is  injured,  or  whose  ma- 
chine is  injured,  or  damaged,  only  the  rule  of  ordinary 
care  is  applicable.  They  say  that  the  statute  requiring 
the  highest  degree  of  care  is  one  applicable  to  per- 
sons traveling  on  or  over  the  streets  or  highways ;  that 
as  to  such  persons  traveling  on  or  over  such  highways  ho 
owes  the  highest  degree  of  care,  but  as  to  himself,  his 
property,  or  those  with  him,  only  ordinary  care  is  re- 
quired. We  cannot  take  this  view  of  this  statute.  We 
think  that  it  contemplates  a  rule  of  conduct  for  automo- 
bile drivers  upon  'public  roads,  streets,  avenues,  alleys, 
highways,  or  places  much  used  for  travel. '  That  rule  of 
conduct  is  to  use  Hhe  highest  degree  of  care. '  .  .  .  The 
person  driving  a  motor  vehicle  has  a  rule  of  conduct 
prescribed  for  him  by  this  statute.  That  rule  of  con- 
duct is  the  use  of  the  *  highest  degree  pf  care.^  A  failure 
to  reach  the  standard  prescribed  by  the  law  is  negli- 
gence, and,  if  the  negligence  contributed  to  his  injury, 
he  cannot  recover.  As  said  before,  this  statute  pre- 
scribes a  rule  of  conduct.  Tf  a  violation  of  the  statute 
occasions  injury  to  others,  the  person  violating  it  is 
liable  in  damages.  Tf,  on  the  other  hand,  the  violation 
of  the  statute  occasions  injury  to  the  person  violating 
it,   suoh  person  cannot  recover  for  injury  to  himself, 
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which  injury  was  contributed  to  by  his  own  wrongful 
violation  of  law.  His  failure  to  use  the  highest  degree 
of  care  is  contributory  negligence.  The  amendments  to 
the  instructions  were  proper.  They  but  presented 
the  idea  of  contributory  negligence.  They  fixed  the 
standard  of  duty  as  fixed  by  the  law.  The  rule  of  the 
Kansas  City  Court  of  Appjeals  in  the  cases  cited  is 
wrong." 

It  is  thus  seen  that  the  statute  establishes  a  general 
rule  for  all  persons  operating  automobiles  upon  the 
public  roads  and  highways  not  only  to  protect  the  lives 
and  property  of  others  on  or  traveling  over  such  roads 
and  highways,  but  also  to  protect  such  drivers  them- 
selves and  the  persons  traveling  with  them. 

Respondent's  learned  counsel  suggests  that  the 
statute  does  not  apply  in  this  case,  because  the  telephone 
pole  was  an  illegal  structure  in  the  road  or  highway,  in 
that  it  incommoded  travel  and  was  nine  feet  south  of  the 
north  line  of  the  road,  and  the  statute  (Sec.  3326,  R.  S. 
1909)  only  authorizes  telephone  companies  to  set  their 
poles  in  the  roads  and  streets/^ in  such  manner  as  not 
to  incommode  the  public  in  the  use  of  such  roads." 
Without  deciding  whether,  under  the  evidence,  the  de- 
fendant's pole  was  illegally  in  the  road  or  did  '*incom- 
mode  the  public  in  the  use  of  such  road''  within  the 
proper  meaning  of  the  statute,  we  think  this  distinction 
is  not  tenable,  because  the  automobile  statute  was  in- 
tended to  protect  the  drivers  of  such  automobiles  from 
injuring  themselves  or  others  without  regard  to  whether 
they  were  injured  by  running  into  an  obstruction  or 
property  of  others  which  was  in  the  road  lawfully  or 
otherwise. 

We  must,  therefore,  rule  that  the  Automobile  Stat- 
utes of  1911  applied  to  the  plaintiff  in  this  case,  and 
that  if  he  failed  to  exercise  the  high  degree  of  care  re- 
quired by  that  statute  in  driving  his  machine  he  was 
guilty  of  contributory  negligence. 

IT.  The  next  question  is  whether  the  plaintiff  was, 
as  a  matter  of  law,  guilty  of  such  contributory  negli- 


Digitized  by 


Google 


I 


Vol  281  ]  OCTOBER  TERM,  1919.  371 


Jackson  v.  South.  Bell  Tel.  Co. 


gence.  Ordinary  care  is  such  care  as  would  ordinarily 
be  exercised  by  an  ordinarily  careful  person  under  the 
same  or  similar  circumstances.  If  the  employment  is 
a  dangerous  and  hazardous  one,  ordinary  care  would 
require  an  ordinarily  careful  person  to  exercise  a  cor- 
respondingly gi'eater  degree  of  care  to  avoid  injury 
to  himself  or  others.  But  the  Legislature  in  and  by 
said  statute  has  gone  beyond  the  requirement  of  ordi- 
nary care  on  the  part  of  drivers  of  automobiles  on 
our  streets  and  highways  by  providing  that  they  shall 
exercise  the  highest  degree  of  care,  which  would  be  used 
— not  by  an  ordinarily  careful  person — ^but  by  a  veri/ 
careful  person  under  like  or  similar  circumstances.  The 
automobile  is  not  of  itself  a  necessarily  dangerous 
agency,  like  an  animal  ferce  naturce,  so  that  it  cannot 
lawfully  be  driven  on  a  highway,  nor  is  it  a  Juggernaut 
purposely  constructed  to  crush  out  the  lives  of  men, 
but  by  reason  of  its  great  weight  and  power  with 
which  it  may  be  pro|>elled,  it  becomes  exceedingly  dan- 
gerous to  the  lives  and  limbs  of  others  on  the  high- 
ways and  to  the  driver  and  occupants  of  the  car,  un- 
less the  highest  care  and  caution  is  used  by  the  driver. 
An  automobile  will  not  keep  in  the  road,  nor  guide 
nor  drive  itself,  as  will,  to  a  degree,  a  well-broken  team 
of  horses.  The  driver  of  an  automotule  must  depend 
wholly  upon  himself  and  his  own  care,  skill  and  caution 
to  guide  his  car  safely.  All  persons  are  not  qualified  to 
run  an  automobile.  It  would  be  the  greatest  careless- 
ness for  a  wholly  inexperienced  person  without  previous 
instructions  from  competent  persons  to  undertake  to 
do  so.  It  requires  not  only  theoretical  knowledge  of 
how  to  manipulate  the  various  parts  of  the  machinery, 
but  practical  experience  in  so  doing,  to  render  a  per- 
son competent  to  drive  an  automobile.  There  is  no 
doubt  these  considerations  were  in  the  mind  of  the 
Legislature  when  the  statute  of  1911  was  enacted.  Un- 
der this  statute,  if  all  the  circumstances  considered, 
reasonable  men  might  honestly  differ  as  to  whether  the 
driver  exercised  the  highest  degree  of  care  of  a  very 
careful  person,  then  the   question    of  his  contributory 
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negligence  is  for  the  jury.  But,  if  his  failure  to  exer- 
cise the  highest  degree  of  care  of  a  very  careful  person 
is  apparent  to  all  reasonable  men  from  the  undis- 
puted facts  shown  by  the  plaintiff's  own  testimony,  then 
it  is  the  duty  of  the  court  to  so  declare  as  a  matter 
of  law.  [Monroe  v.  Chicago  &  Alton  Railroad  Co.,  280 
Mo.  483.]  In  the  case  before  us,  it  was  not  only  broad 
daylight,  but  there  were  no  other  vehicles  or  pedestrians 
in  the  road.  The  road  was  well  graded,  practically 
level,  except  where  it  sloped  toward  the  ditches  on  each 
side.  It  was  in  the  open  country,  with  no  buildings 
or  other  objects  to  obscure  or  distract  the  plaintiff's 
view.  The  plaintiff  was  perfectly  familiar  with  the 
road,  having  traveled  it  for  many  years  before  the  acci- 
dent. Although  he  had  had  his  machine  for  but  twenty- 
three  days  and  was  evidently  somewhat  inexperienced 
and  not  an  expert  in  handling  it,  he  had  during  that 
period  at  different  times  crossed  the  same  culvert  and 
made  the  same  turn  in  the  road  without  any  difficulty. 
The  main  or  generally  traveled  portion  of  the  road  was 
smooth  and  dry  and  of  abundant  width  to  drive  and 
turn  on  safely  and  without  inconvenience.  On  this 
occasion  plaintiff  says  he  was  traveling  from  twelve  to 
fifteen  miles  an  hour  and  drove  in  the  center  or  most 
traveled  portion  of  the  road  until  just  as  he  was  ap- 
proaching the  turn,  when  he  guided  his  car  to  the 
right  a  greater  distance  than  tLsiiai,  and  then  in  turning 
to  the  left  got  on  to  rough  ground  or  hard  gumbo  clods 
which  caused  his  car  to  jump  and  skid  and  become  un- 
manageable, and  for  that  reason  he  could  not  guide  it 
away  from  the  (guy)  telephone  pole  on  the  north  side 
of  the  road  near  the  gutter,  so  as  to  avoid  striking  it. 
The  pole  was  thirty  or  forty  feet  west  of  the  west 
end  of  the  culvert.  The  culvert  ran  diagonally  from 
southwest  to  northeast.  Plaintiff's  car  commenced  to 
skid  when  its  rear  wheels  left  the  culvert,  which  must 
have  been  fully  thirty  or  forty  feet  from  the  pole  as 
he  crossed  the  culvert  east  of  the  center.  At  one 
place  plaintiff  says  he  was  going  twelve  to  fifteen  miles 
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per  hour  when  he  hit  the  pole.  At  any  rate,  he  hit  the 
pole  with  considerable  force  and  his  car  was  still  skid- 
ding, but  not  quite  so  badly  as  it  had  been,  although 
he  had  turned  the  power  off  l>efore  crossing  the  cul- 
vert. 

The  statute  (Paragraph  3  of  Section  8  of  the  Au- 
tomobile Act,  Laws  1911,  p.  327)  did  not  require  the 
plaintiff  to  pass  to  the  right  of  the  center  in  approach- 
ing the  turn  in  the  highway,  as  he  did ;  that  section 
only  makes  such  requirement  when  a  person  operating 
a  motor  vehicle  shall  meet  in  a  public  highway  another 
person  riding  or  driving  a  horse  or  another  vehicle. 
.  [Lovejoy  v.  Dolan,  64  Mass.  496.]  In  this  case,  thero 
were  no  other  persons  or  vehicles  upon  the  road,  and 
tile  plaintiff  had  the  rigjbt  to  use  the  center  or  left  side 
of  the  road,  and  had  no  reason  to  drive  his  machine 
out  of  the  beaten  path  to  the  right  over  the  rougher 
ground  and  clods.  He  frankly  says  there  was  no  occa- 
sion nor  necessity  for  his  doing  so,  but  he  did  so  in  or- 
der to  practice  keeping  to  the  right-hand  side  of  the 
road,  as  he  had  been  instructed  to  do.  He  was  learning 
to  drive  his  crv  in  so  doing.  He  also  says  that  if  he 
had  kept  in  the  middle  or  smooth  part  of  the  road,  he 
would  not  have  struck  the  pole.  If  turning  a  corner  in 
the  road  over  rough  ground  or  hard  clods  will  cause  a 
car  to  skid,  then  it  is  self-evident  that  a  very\  careful 
person  with  no  more  expverience  than  was  had  by  the 
plaintiff,  using  the  highest  degree  of  care,  would  not 
unnecessarily — ^when  there  was  no  occasion  at  all  for 
doing  it — ^leave  the  smooth  and  beateti  track  and  drive 
over  such  rough  ground  or  clods  in  making  such  turn. 
It  will  not  avail  the  plaintiff  to  say  that  the  evidence 
does  not  show  that  he  knew  that  cars  would  skid  in 
turning  on  rough  ground  or  clods,  such  as  he  encounter- 
ed. A  very  careful  person  exercising  the  highest  de- 
gree of  care,  venturing  to  drive  a  oar  upon  the  public 
highway  at  such  speed  as  to  skid  with  the  power  off 
30  or  40  feet  over  dry  clods  or  rough  ground  as  did 
the  plaintiff,  would  before  so  doing,  at  least,  inform 
himself  as  to  the  common  conditions  and  places  in  the 
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road  which  may  cause  cars  to  skid.  In  this  case,  the 
evidence  shows,  and  it  is  well  known,  that  cars  will  skid 
in  making  a  turn  on  rough  ground  or  hard  clods — a 
very  common  condition  to  be  found  on  our  country  roads. 

In  the  Monroe  Case,  supra,  it  is  ruled  that  the  stat- 
ute ''does  not  mean  the  highest  degree  of  prudence  or 
skill  which  could  be  conceived  as  possible  to  man.  They 
are  only  held  to  the  highest  deqree  which  has  been  dem- 
onstrated to  be  practicable/^  It  obviously  was  prac- 
ticable for  the  plaintiff  to  keep  in  the  middle  of  the  road, 
where  it  was  smooth  and  generally  traveled  by  the  pub- 
lic, and  not  voluntarily  leave  it  for  experimental  pur- 
.poses  only  and  drive  over  rough  ground  or  clods  and 
thereby  cause  his  car  to  skid  and  become  unmanageable 
and  collide  with  the  pole.  Even  old  Dobbin,  when  he 
was  the  mighty  master  of  the  highway,  would  have  fol- 
lowed the  beaten  path  and  kept  out  of  trouble,  for,  as 
stated  by  plaintiff's  learned  counsel,  plaintiff  ''had 
traveled  over  that  road  for  years ;  but  previous  to  get- 
ting his  Ford  car,  we  can  assume  his  horses  followed 
the  beaten  path,  so  that  the  guy  or  stub  pole  had  never 
been  brought  to  his  attention." 

The  plaintiff's  violation  of  the  statute  is  clear  and 
constituted  •  contributory  negligence.  That  such  negli- 
gence contributed  to  his  injury  is  beyond  question.  We 
hold,  therefore,  the  lower  court  erred  in  refusing  def end- 
ant 's  demurrer  to  the  evidence.  The  judgment  of  the 
lower  court  is  reversed.  Brown  and  Ragland,  CO.,  con- 
cur. 

PER  CURIAM: — The  foregoing  opinion  by  Small, 
C,  is  adopted  as  the  opionion  of  the  court.  AH  of  the 
judges  concur ;  Blair,  P.  J.,  in  result. 
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ARTHUR  H.  BJERS,  Appellant,  v.  ESSEX  INVEST- 
MENT  COMPANY.. 

DlTlslon  One,  March  2,  1920. 

1.  AOrREED  8TA.TEMBNT:  Omissions  and  Ambiguities.  An  agreed 
statement  of  facts  upon  which  the  case  is  submitted  to  the  Jury 
stands  in  lieu  of  a  special  verdict,  and  if  it  contain  any  ambiguity, 
or  any  fact  necessary  to  a  recovery  is  omitted,  a  judgment  for  de- 
fendant  will  on  appeal  be  a£Eirmed. 

2.  LEASE:  Liability  of  Landlord:  Negligent  Construction.  A  land- 
lord, under  no  obligation,  legal  or  contractual,  to  make  repairs, 
who  nevertheless  undertakes  to  make  repairs  and  negligently 
creates  a  defect  or  danger  whereby  the  tenant,  himself  in  the 
exercise  of  due  care,  is  injured,  is  liable  in  damages;  but  if  the 
agreed  statement  shows  no  negligence  in  workmanship  or  In  the 
selection  of  materials,  or  whether  the  section  of  the  porch  railing 
which  gave  way  when  plaintiff's  wife  leaned  against  it  was  at 
the  time  in  the  same  condition  it  stood  immediately  after  being 
repaired,  there  can  be  no  recovery.  The  mere  fact  that  the  rail- 
ing was  not  replaced  by  new  timber  does  not  prove  negligence. 

^  :  :  :  Bes  Ipsa  Loquitur:  Agreed  Statement.     If 

the  petition  pleads  specific  negligence,  reliance  upon  the  doctrine 
of  res  ipsa  loquitur  is  thereby  excluded;  and  a  statement  of  facts 
agreed  upon  for  the  purpose  of  obviating  the  introduction  of  evi- 
dence does  not  alter  the  rule,  for  such  an  agreed  statement  is  not 
an  agreed  case  under  the  statute  or  at  common  law. 


:  — ' :  :  Application  to  Situation.    The  basis  of  the 

presumption  inherent  in  the  rule  of  res  ipsa  loquitur  is  the  doc- 
trine of  probabilities.  There  is  no  such  probability  that  the  break, 
ing  of  a  wooden  porch  railing,  which  gave  way  when  plantiff's 
wife  leaned  against  it,  was  due  to  negligence  in  repairing  it  ten 
months  previously,  as  to  Justify  an  application  of  the  rule,  there 
being  no  showing  that  the  part  which  gave  way  was  repaired. 


:   . :   : :    Peculiar  Knowledge:    Voluntary 

Act.  The  rule  of  res  ipsa  loquitur  as  establishing  negligence  on 
the  part  of  the  landlord  does  not  apply  where  the  cause  of  the  fall 
of  plaintiffs  wife  from  the  porch  was  not  peculiarly  within  the 
knowledge  of  the  landlord  and  peculiarly  beyond  that  of  plaintiff. 
Nor  does  it  apply  if  the  voluntary  act  of  plaintiff's  wife  was  Im- 
mediately connected  with  her  fall. 
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Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Thos. 
C.  Hennings,  Judge. 

Affirmed. 

M.  D.  Mugan  and  F.  X.  O'Brien  for  appellant. 

(1)  A  landlord  may  be  under  no  obligation  to  make 
repairs  on  the  demised  premises,  but  if  he  undertakes 
nevertheless  to  make  repairs,  and  the  same  are  negligent- 
ly made,  he  is  responsible  in  damages  for  the  injuries  re- 
sulting therefrom.  1  Tiffariv  on  landlord  &  Tenant,  pp. 
660,  649;  Finer  v.  Nichols,  158  Mo.  App.  539;  Little  v.  Mc 
Adaras,  38  Mo.  App.  187;  2  McAdam  on  Landlord  & 
Tenant,  p.  1613;  2  Kent  (14  Ed.),  p.  570;  Mitchell  v. 
Plautt,  31  m.  App.  149;  Mann  v.  PuUer,  63  Kan.  664; 
Gregor  v.  Cady,  82  Me.  131;  Gill  v.  Middleton,  105  Mass. 
477.  (2)  Whether  the  landlord  is  bound  to  repair  his  leas- 
ed or  demised  premises  or  not,  if  he  undertakes  to  make 
repairs,  and  the  work  of  repair  is  done  unskillfuUy  or  neg-. 
ligently,  he  is  liable  in  dantmges  to  his  tenant,  to  a  subten- 
ant and  to  all  other  persons  rightfully  on  the  premises  by 
invitation  or  otherwise,  for  injuries  arising  therefrom. 
Grant  v.  Tomlinson,  138  M^.  App.  222 ;  Hardt  v.  Koenig, 
137  Mo.  App.  589;  1  Tiffany  on  Landlord  &  Tenant,  p. 
649,  sec.  96.  (3)  The  circumstances  attendant  upon  an 
accident  are  sometimes  of  such  a  character  as  to  justify 
the  jury  in  inferring  negligence  as  the  cause  of  the  acci- 
dent, in  conformity  with  the  maxim  and  under  the  doc- 
trine of  res  ipsa  loquitur.  34  Cyc.  1665 ;  Blanton  v.  Dold, 
109  Mo.  64;  Ash  v.  Woodward,  199  S.  W.  994,  997;  Bryne 
V.  Boston  Woven  Hose  Co.,  191  Mass.  40;  Mooney  v. 
Lumber  Co.,  154  Mass.  407 ;  29  Cyc.  590, 623;  Ryan  v.  FaU 
River  Iron  Works  Co.,  200  IVIass.  188;  Mullen  v.  St.  John, 
57  N.  Y.  567 ;  Volkmer  v.  M.  R.  Co.,  134  N.  Y.  418 ;  Judson 
V.  Giant  Powder  Co.,  107  Cal.  549;  Chaperon  v.  Portland 
Electric  Co.,  41  Ore.  39.  (4)  The  doctrine  of  resApsa  lo- 
quitur is  not  limited  to  any  particular  class  gf  cases. 
Thompson  on  Negligence,  sec.  3885.    (5)   Under  the  doc- 
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trine  of  res  ipsa  loquitur,  negligence  will  be  presumer^ 
where  the  accident  and  injury  are  caused  by  an  act  which, 
in  the  ordinary  course  of  things,  would  not  have  resulted 
in  injury,  if  due  care  had  been  used  in  its  performance. 
Schuler  v.  Omaha  R.  Co.,  87  Mo.  App.  618;  Moore  v.  Park- 
er, 91  N.  C.  275.  (6)  Where  the  defendant  owes  the  duty 
to  plaintiff  to  use  due  care,  and  the  thing  causing  the  ac- 
cident is  shown  to  be  under  the  management  of  the  de- 
fendant or  his  servants,  and  the  accident  is  such  that,  in 
the  ordinary  course  of  things,  does  not  occur  if  those  who 
have  the  management  or  control  use  proper  care,  the  hap- 
pening of  the  accident,  in  the  absence  of  evidence  to  the 
contrary,  is  evidence  that  it  aro»e  from  the  lack  of  requi- 
site care.  Kahn  v.  Trist-Rosenberg  Cap.  Co.,  139  Cal. 
340;  Bevis  v.  Baltimore  R.  Co.,  26  Mo.  App.  19;  Cyclo- 
pedia of  Law  and  Procedure,  29  Cyc.  591 ;  Davis  v.  Balti- 
more R.  Co.,  26  Mo.  App.  19 ;  Armour  v.  Golwoska,  95  111. 
App.  492;  Kahn  v.  Burett,  42  Misc.  (N.  Y.)  541,  543; 
Griffin  v.  Manice,  166  N.  Y.  188.  (7)  The  maxim  res  ipsa 
loquitur  was  originally  limited  to  cases  of  absolute  duty 
or  an  obligation  practically  amounting  to  that  of  insurer 
under  a  contractual  relation,  but  has  been  extended  to 
actions  sounding  in  tort,  where  no  contractual  relation 
existed,  so  that  when  the  physical  facts  of  an  accident 
themselves  create  a  reasonable  probability  that  it  results 
from  negligence,  the  physical  facts  are  themselves  evi- 
dential and  furnish  what  the  law  terms  '*  evidence  of  neg- 
ligence" in  conformity  with  the  maxim  res  ipsa  loquitur. 
29  Cyc.  591,  592;  Chenall-Palmer  Brick  Co.,  v.  Ratteree, 
57  Ark.  429;  Houston  v.  Brush,  66  Vt.  331. 

Percy  Werner  for  respondent. 

(1)  The  agreed  statement  of  facts  stands  in  lieu  oi 
a  special  verdict.  If  there  is  any  omission  of  facts  neces- 
sary to  a  recovery,  no  judgment  can  be  based  thereon. 
City  of  Stanberry  v.  Jordan,  145  Mo.  372;  Folk  v.  St. 
Louis,  250  Mo.  138;  Isenberg  v.  Anchor  Line,  13  Mo. 
App.  415.  (2)  This  is  not  a  res  ipsa  loquitur  case.  The 
situation  is  susceptible  of  proof.  Patton  v.  Public  Serv- 
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ice  By.  Co.,  227  Fed.  810.  (3)  No  obligation  to  repaii 
reslB  on  the  landlord,  in  the  absence  of  an  agreement. 
Vai  V.  Weld,  17  Mo.  232;  Peterson  v.  Smart,  70  Mo.  234; 
Ward  V.  Fagan,  101  Mo.  669.  (4)  The  landlord  is  not 
liable  for  injuries  to  sub-tenants  of  his  lessee  arising 
from  the  defective  condition  of  premises — certainly  not 
for  anything  less  than  a  nuisance,  which  is  not  pleaded 
here.  Quay  v.  Lucas,  25  Mo.  App.  4 ;  Peterson  v.  Smart, 
70  Mo.  34;  Saretsky  v.  Steinberg,  133  N.  Y.  S.  925;  Thom< 
as  V.  Lane,  221  Mass.  447 ;  Malone  v.  Laskey,  2  K.  B.  141. 
(5)  Where  an  injury  is  occasioned  by  want  of  due  care 
and  skill  in  doing  what  one  has  promised  to  do,  an  action 
can  only  be  maintained  in  favor  of  the  party  relying  on 
such  promise  and  injured  by  breach  of  it.  Consequently 
there  can  be  no  recoverj^  in  this  case  for  a  double  reason : 
first,  because  the  promise  was  not  made  to  plaintiff;  sec- 
ond, because  the  repairs  were  made  before  plaintiff  en- 
tered upon  his  tenancy.  (Glenn  v.  Hill,  210  Mo.  298.  (6) 
Plaintiff,  not  being  entitled  to  recover  for  breach  of  con- 
tract to  repair,  because  not  privy  to  contract,  must  sue 
in  tort.  Here  he  cannot  recover  as  for  mere  negligence 
in  the  making  of  repairs,  (a)  Because  the  repairs  were 
made  before  plaintiff  entered  on  his  tenancy.  Quay  v. 
Lucas,  25  Mo.  App.  407 ;  Stuerger  v.  Van  Sicklen,  132  N. 
Y.  499;  Ahem  v.  Steele,  115  N.  Y.  203;  Brady  v.  Klein, 
133.  Mo.  422.  (b)  Because  there  is  no  evidence  that  the 
defendant  knew  of  the  defective  condition.  Whiteley  v. 
McLaughlin,  183  Mo.  160.  (c)  There  can  be  no  recovery 
as  for  maintenance  of  a  nuisance,  first,  because  it  is  not 
pleaded;  second,  because  it  was  not  in  fact  a  nuisance, 
(d)  There  is  no  evidence  of  negligence  on  the  part  of  re- 
spondent. 

BLAIR,  P.  J. — Appellant  and  his  wife  occupied 
rooms  on  the  second  floor  of  a  building  owned  by  re- 
spondent. The  w^ife  fell  from  the  balcony  and  died  as 
a  result  of  her  injuries.  This  is  an  action  by  the  hus- 
band for  damages  for  her  death.  The  fall  resulted  from 
a  breaking  of  a  railing  against  which  deceased  leaned. 
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The  petition  charges,  among  other  things,  that: 
**Said  defendant  corporation,  at  some  time  during  the 
summer  and  before  the  15th  day  of  November,  1915,  by 
and  through  its  agents  and  emiployees,  made  repairs  on 
the  said  barrier,  balustrade  or  railing  that  surmounts 
and  partially  surrounds  the  said  balcony,  but  did  the 
work  of  repair  in  such  a  negligent  and  careless  manner 
that  the  said  balcony  and  the  saidi  barrier,  balustrade  or 
railing  was  left  in,  and  remained  in,  a  weak,  defective 
and  insecure  condition,  dangerous  to  people  who  had 
occasion  to  use  and  occupy  said  balcony.  Plainttff  states 
further  that  the  said  Mrs.  Ruby  Byers,  the  wife  of  plain- 
tiff, while  lawfully  on  said  balcony,  on  the  21st  day  of 
June,  1916,  and  within  less  than  six  months  before  the 
filing  of  this  suit,  and  while  in  the  exercise  of  reasonable 
care  for  her  own  safety,  was  caused  to  fall  and  be 
thrown  from  said  balcony  on  to  and  against  the  brick 
pavement  on  the  ground  below,  by  the  breaking  away  of 
the  weak,  defective,  insecure  and  dangerous  barrier, 
balustrade  or  railing  aforesaid,  and  to  suffer"  injuries 
which  caused  her  death. 

The  case  was  submitted  on  an  agreed  statement  of 
facts,  which  is  as  follows: 

**1.  Plaintiff  was  the  husband  of  Mrs.  Ruby  Byers; 
that  the  said  Ruby  Byers  came  to  her  death  on  or  about 
the  28th  day  of  June,  1916,  by  reason  of  falling  from  a 
second  story  porch  of  a  residence  at  No.  1609  Olive 
Street,  in  the  City  of  St.  Louis,  on  or  about  the  21st  day 
of  June,  1916,  and  about  3:15  p.  m. ;  that  at  the  time  of 
the  said  occurrence  the  said  Mrs.  Ruby  Byers  had  gone 
from  her  apartment  out  onto  the  said  porch  with  an 
ordinarj^-sized  Pet  milk-can,  and  went  to  the  railing  near 
the  northeast  comer  of  said  porch  on  the  eastern  side 
thereof  with  the  intention  of  throwing  said  can  out  onto 
a  garbage  pile  in  the  yard  below,  and  that,  leaning 
against  the  top  rail  of  said  porch,  the  section  of  said 
rail  at  said  north  end  of  the  porch  gave  way  and  broke, 
allowing  her  to  be  precipitated  to  the  ground  below,  a 
distance  of  about  fifteen  feet,  from  which  she  sustained 
injuries  which  resulted  in  her  death. 
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**2.  Plaintiff  was  a  mbnth-to-inonth  tenant  of  one 
John  Trundle,  the  lessee  of  said  building  under  written 
lease  from  the  owner  thereof,  the  defendant  in  this  ao- 
tion.  Copy  of  said  lease  is  hereto  attached  and  made 
part  hereof  and  marked  *  Exhibit  1.'  The  said  lease 
was  in  full  force  and  effect  at  the  time  of  said  accident, 
except  as  to  a  modification  thereof  with  respect  to  the 
use  of  the  third  story  thereof  and  the  amount  of  the  rent- 
al, which  modification  was  in  writing  and  is  likewise  at- 
tached hereto,  and  marked  'Exhibit  2.^  Attached  here- 
to, marked  'Exhibit  3,'  is  a  plat  of  the  second  floor  of 
said  residence,  room  No.  6,  as  shown  thereon,  being  the 
room  rented  by  Trundle  to  plaintiff,  and  the  diagram 
also  showing  the  balcony  in  question.  The  railing  on 
the  eastern  edge  of  said  balcony  was  in  five  sections  of 
about  seven  feet  each.  The  defendant  had  made  certain 
repairs  to  the  said  railing  during  the  month  of  August, 
1915,  but  the  top  rail  pf  the  particular  section  that  broke 
and  allowed  plaintiff's  wife  to  fall  to  the  ground  was  not 
replaced  at  said  time  by  new  timber.  Defendant  had 
knowledge  of  the  fact  that  it  was  to  be  used  as  a  rooming 
house  when  it  leased  the  premises  to  Trundle. 

**3.  Plaintiff  entered  upon  his  sub-tenancy  under 
Trundle  and  moved  into  said  Apartment  No.  S  on  the 
13th  day  of  November,  1915,  and  continued  a  month-to- 
month  tenant  of  the  said  Trundle  down  to  the  time 
of  the  accident  in  June,  1916.  No  further  or  other  re- 
pairs were  made  to  said  porch  subsequent  to  August, 
1915. 

**4.  Plaintiff's  wife  was  at  the  time  of  her  death 
thirty-seven  years  of  age  and  in  reasonably  good  state 
of  health,  and  kept  house  for  the  plaintiff.  There  were 
no  children  by  the  marriage  of  plaintiff  to  the  deceased. 

**5.  None  of  the  admissions  herein  contained  are  in 
any  wise  to  affect  either  party,  or  to  be  regarded  as 
made,  except  for  the  purpose  of  the  submission  of  this 
controversy." 

The  lease  referred  to  in  the  agreed  statement  of 
facts  is  dated  March  1,  1915.  By  it  respondent  leaded 
to  John  Trundle  the  property  in  question.    By  its  terms 
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the  lease  expired  February  28,  1917.  It  provides  that 
the  property  is  to  be  used  as  a  ** dwelling"  and  the  lease 
"shall  not  be  assigned,  nor  shall  said  premises,  or  any 
part  thereof,  be  let  or  underlet,  or  used  or  permitted  to  be 
used,  for  any  purpose  other  than  above  provided,  with- 
out the  written  consent  of  the  lessor  first  endorsed  here- 
in;*' and  further  provides  that  **the  lessee  agrees  to 
surrender  said  premises  at  the  end  of  said  term  in  as 
good  condition  as  received,  ordinary  wear  and  tear  ex- 
cepted ;  all  repairs  to  the  demised  premises  shall  be  done 
by  the  lessee/* 

L  The  agreed  statement  '^stands  in  lieu  of  a  spe- 
cial verdict''  and  **if  there  be  any  ambiguity"  or  **any 

Agreed  statem   t.    ^^^^^^^^  ^^  facts  ucccssary  to  a  recov- 
ery," the  judgment  for  respondent  was 
right  and  should  be  affirmed.     [City  of  Stanberry  v. 
Jordan,  145  Mo.  1.  c.  382,  and  cases  cited.] 

II.  It  is  conceded  respondent  was  under  no  obliga- 
tion, legal  or  contractual,  to  repair  (Kohnle  v.  Paxton, 
268  Mo.  1.  c.  471,  et  seq.),  but  it  is  contended  that  he  un- 
dertook to  repair  in  August,  1915,  and  is  liable  because 

the  repairs  were  then  negligently  made. 
fir^iSSirs.      T^^  ^"'^  invoked  is  tliat  when  the  landlord, 

whether  obligated  so  to  do  or  not,  under- 
takes to  repair  and  thereby  negligently  creates  a  defect 
or  danger  whereby  the  tenant,  himself  in  the  exercise  of 
due  oare,  is  injured,  the  landlord  is  liable.  [Tiffany  on 
Landlord  and  Tenant,  vol.  1,  sec.  97;  Grant  v.  Tomlin- 
son,  138  Mo.  App.  1.  c.  228 ;  Finer  v.  Nichols,  158 
Mo.  App.  1.  c.  545,  1(75  Mo.  App.  1.  c  537,  et  seq.; 
GiU  v.  Middleton,  105  Mass.  478.]  The  facts  in  the 
agreed  statement  pertinent  to  this  question  are: 
**The  railing  on  the  eastern  edge  of  said  balcony 
was  in  five  sections  of  about  seven  feet  each. 
The  defendant  had  made  certain  repairs  to  the 
said  railing  during  the  month  of  August,  1915,  but  the 
top  rail  of  the  particular  section  that  broke  and  allowed 
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plaintiff's  wife  to  fall  to  the  ground  was  not  replaced  at 
said  time  by  neAv  timber."  Plaintiff,  as  tenant  under 
respondent's  lessee,  moved  in  November  13,  1915.  The 
injury  occurred  in  June,  1916.  *^No  further  or  other  re- 
pairs were  made  to  said  porch  subsequent  to  August, 
1915."  Deceased  leaned  against  the  top  rail  "of  said 
porch,"  it  gave  way  and  she  fell. 

The  agreed  statement  does  not  state  facts  which 
show  any  negligence  in  workmanship,  or  in  the  selec- 
tion of  material.  It  does  not  show  whether  the  section 
which  fell  was  in  the  same  condition  in  which  it  stood  im- 
mediately after  being  repaired.  Nor  is  it  stated  that 
the  rail  which  broke  was  in  any  way  defective.  The 
mere  fact  that  this  rail  was  not  replaced  by  new  timber 
does  not  prove  negligence.  Under  the  applicable  test 
(par.  1,  supra)  the  judgment  must  be  affirmed  on  these 
grounds  unless  appellant's  next  point  is  well  taken. 

III.    It  is  contended  the  doctrine  res  ipsa  loquitur 
applies. 

•(a)  The  agreed  statement  of  facts  in  this  case  is  a 
method  chosen  by  counsel  to  obviate  the  necessity  of 
adducing  evidence  pro  and  con.  While  it  binds  the  par- 
ties, it  is  not  an  agreed  case  under  the  statute  (Sec.  2117, 
R.  S.  1909)  *'or  at  common  law"  (State  ex 
Loqi2^.  ^^^'  ^'-  Merriam,  159  Mo.  656)  and  the  plead- 
ings are  left  to  perform  their  usual  functions. 
The  petition  pleads  specific  negligence  and  thus  excludes 
reliance  upon  the  doctrine  of  re^  ipsa  loquitur.  [Roscoe 
V.  Met.  Sifreet  Ry.  Co.,  202  Mo.  1.  c.  587,  et  seq.] 

(b)  Further,  the  doctrine  invoked  has  no  applica- 
tion to  the  facts.  The  basis  of  this  presumption  is  the 
doctrine  of  probabilities.  There  is  no  such  probability 
that  the  breaking  of  a  wooden  railing  ten  months  after 
its  repair  is  due  to  negligence  in  the  act  of  repairing  as 
to  justify  the  application  of  the  rule.  The  agreed  state- 
ment does  not  show  a  repairing  of  the  rail  section  which 
gave  way.  The  facts  are  not  such  as  to  bespeak  the  only 
negligence  for  which  respondent  could  be  held  liable. 
The  cause  of  deceased's  fall  is  not  peculiarly  with  re- 
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spondent's  knowledge  and  peculiarly  beyond  that  of  ap- 
pellant. Further,  the  voluntary  act  of  the  deceased  was 
immediately  connected  with  the  injury.  [Carter  v. 
Railroad,  177  Mass.  228;  Penn.  Co.  v.  Marion,  104 
Ind.  239.]  For  these  and  other  reasons  the  doctrine  in- 
voked does  not  apply. 

rV.  Other  arguments  are  advanced  by  respondent 
to  support  the  judgment.  Among  other  things  it  ques- 
tions the  rights  of  the  sub-lessee  to  complain  in  view  of 
the  prohibition  in  the  lease.  [Cole  v.  McKey,  66  Wis. 
500.]     The  reasons  already  given  dispose  of  the  case. 

The  judgment  is  affirmed.    All  concur. 


CLAJiEXCE  L.  HAKELSON,  Appellant,  v.  BENJA- 
MIN F.  TYLER  et  al. 

DiTision  One,  March  2,  1920. 


1.  DEBCUBBEB:  AdmissioiiB.  A  general  demurrer  to  a  petitfon  admits 
an  facts  wen  pleaded,  but  it  does  not  admit  allegations  which  are 
mere  conclusions  of  the  pleader. 

2.  :   Befosal  to  Plead  Further:   Judgment:   AppeUate  Practice. 

Where  defendants  interposed  a  general  demurrer  to  the  petition, 
which  the  court  sustained,  and,  upon  plaintiff's  declining  to  plead 
further,  entered  judgment  on  the  demurrer,  the  only  question  for 
consfderatipn  upon  an  appeal  by  plaintifT  is  the  sufficiency  of  the 
petition,  and  if  it  states  a  cause  of  action,  either  under  the  statute 
or  at  common  law,  the  Judgment  will  be  reversed,  but  otherwise 
it  will  be  affirmed. 

3.  OOMBINATION:  UDiform  Charges  for  Personal  Services:  Statute. 
An  agreement  by  a  voluntary  association  of  men  engaged  in  the 
same  business  whereby  they  bind  themselves  to  charge  uniform 
rates  for  personal  services  in  buying  and  selling  hay  on  com- 
mission is  not  within  the  prohibitions  of  the  statutes  against  trusts 
and  combinations  in  restraint  of  trade,  for  the  reason  that  labor, 
whether  physical  or  intellectual,  is  not  by  any  Ifair  rule  of  con- 
struction a  "product  or  commodity"  that  is  the  subject  of  "im- 
portation, transportation,  manufacture,  purchase  or  sale"  with- 
in the  meaning  of  those  words  as  used  in  the  statute. 
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4.  ^:  -i :  :  Competition:  Bestraint  of  Trade.  Notwith- 
standing the  voluntary  association  was  organized  for  the  purpose 
of  fixing,  controlling  and  stabilizing  the  commission  charges  and 
brokerage  fees  of  its  members  for  buying  and  selling  hay  on  a 
certain  market,  and  minimizing  competition  in  respect  thereto, 
yet  if  nothing  in  the  agreement  directly  or  hecessarily  tends  to  a 
restraint  of  the  trade,  or  is  calculated  to  limit  the  quantity  or  to 
fix,  regulate  or  control  the  price  of  the  commodity  or  to  lessen 
competition  in  the  business  of  buying  or  selling  it,  the  association 
is  not  a  combination  condemned  by  the  statute. 


:  — :  Inhibiting  Dealings  With  Expelled  Membera.  A  pro- 
vision in  the  articles  of  association  of  a  voluntary  assoclatiiMi, 
formed  for  the  purpose  of  stabilizing  the  fees  and  commissions 
which  its  members  may  charge  for  buying  and  selling  hay  on  a 
certain  market,  which  debars  them  from  trading  with  persons 
who  have  been  suspended  or  expelled  from  membership  for  violat- 
ing its  rules,  cannot,  except  incidentally  and  indirectly,  affect  the 
price  which  the  producer  receives  for  his  commodity,  and  does  not 
bring  the  association  under  the  condemnation  of  the  statute. 


6.  :   At  Common  Law:   Civil  Conspiracy:   Definition.     A  civil 

conspiracy  is  a  combination  of  two  or  more  persons  to  accomplish, 
by  concerted  action,  an  unlawful  or  oppressive  object,  or  a  lawful 
object  by  unlawful  or  oppressive  means.  To  sustain  an  action, 
damage  must  have  resulted  from  the  combination;  to  warrant 
an  injunction,  damage  must  be  threatened. 

7.  :  :  :  Uniform  Commissions:  Oppression.  Agree- 
ments and  conduct  by  a  voluntary  association  of  commission  mer- 
chants which  evidence  merely  a  purpose  to  enforce  and  maintain 
fixed  and  uniform  commissions  and  charges  for  buying  and  selling 
hay  on  a  certain  market  do  not  amount  to  a  civil  conspiracy;  but 
where  the  articles  of  association  and  by-laws  provided  that  all  con- 
tracts of  a  firm  having  a  member  of  the  association  were  subject 
to  Its  rules,  and  plaintiffs  partner  was  a  member,  ^and  a  month 
after  the  dissolution  of  the  firm  the  partner  was  expelled  for 
failure  to  pay  a  fine  previously  assessed,  and  the  firm  itself  had 
not  violated  the  rules  or  been  penalized,  the  association  could  not, 
upon  the  pretext  that  plaintift  was  expelled  from  membership 
privileges,  bar  him  from  all  business  intercourse  with  the  members 
of  the  association,  and  thereby  oppressively  destroy  his  business 
of  buying  and  selling  hay  in  the  market  and  in  effect  drive  him 
from  the  market;  such  conduct,  under  the  common  law,  amounts 
to  a  civil  conspiracy. 

Appeal  from  Jackson  Circuit  Court. — Hon.  Clarence  A. 
Btirney,  Judge. 
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Eevebsed  and  remanded. 


L.  C  Boylcf  A.  E.  Watson,  and  Thomson,  Dew  d 
Brasher  for  appellant. 

The  court  below  erred  in  sustaining  the  demurrer  of 
defendants  to  the  petition  of  the  plaintiff.  Co-operative 
Livestock  Commission  Co.  v.  Browning,  260  Mo.  324; 
Walsh  V.  Association  of  Master  Plumbers,  97  Mo.  App. 
280;  Lowers  Patent  Door  Co.  v.  Fuelle,  215  Mo.  421. 

John  T.  Barker,  for  respondents. 

(1)  The  court  properly  sustained  defendant's  de- 
murrer. The  Kansas  City  Hay  Dealers  Association  is 
legally  organized  and  does  not  violate  the  Anti-Trust 
Laws  of  Missouri.  Commission  Co.  v.  Browning,  260  Mo. 
324;  Gladish  v.  Stock  Exchange,  113  Mb.  App.  726;  An- 
derson V.  United  States,  171  U.  S.  604;  State  v.  Duluth 
Bd.  of  Trade,  23  L.  R.  Aw  (N.  S.)  1260;  Bottlers  Assn.  v. 
Fennentry,  81  Mo.  App.  533 ;  Hunt  v.  Club,  140  Mich.  538; 
Fowle  V.  Park,  131  U.  S.  88;  Hopkins  v.  United  States, 
171  U.  S.  578;  Mathews  v.  Associated  Press,  136  N.  Y. 
333;  Comm.  Co.  v.  live  St.  Ex.,  143  111.  210;  Warren  v. 
Tobacco  Exch.,  55  S.  W.  912;  Haepler  v.  N.  Y.  Ex.,  149 
N.  Y.  414;  Belton  v.  Hatch,  109  N.  Y.  593;  Comm.  Co.  v. 
Spencer,  215  Mo.  105;  Whitwell  v.  Tobacco  Co.,  125  ^ed. 
4W,  64  L.  K.  A.  689;  Cincinnati  Packet  Co.  v.  Bay,  200 
U,  S.  179;  Noyes  on  Intercorporate  Eelations  (2  Ed),  sec. 
395;  Stk.  Yds.  Co.  v.  Mallory,  157  111.  554;  State  v.  Cham- 
ber of  Commerce,  47  Wis.  670 ;  Grain  Ex.  v.  Bd.  of  Trade, 
15  Fed.  847;  Eailroad  v.  Stk.  Yds.  Co.,  45  N.  J.  Eq.  50. 
(2)  Plaintiff's  petition  follows  the  petition  in  the  case 
of  Commission  Co.  v.  Browning,  2'60  Mo.  324,  and  under 
the  authority  of  that  case  must  fail.  Gladish  v.  Stk.  Ex., 
113  Mo.  App.  726;  Anderson  v.  United  States,  171  U.  S. 
604.  (3)  plaintiff's  petition  alleges  a  violation  of  the 
Anti-Trust  Laws  of  Missouri.    He  is  now  trying  to  re- 
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cover  under  the  common  law.  This  he  cannot  do.  Having 
based  his  action  on  the  statutes,  he  cannot  recover  under 
the  common  law.  Mlathieson  v.  Railroad,  219  Mo.  542; 
Madden  v.  Railroad,  167  Mo.  App.  143 ;  Ham  v.  Railroad, 
149  Mo.  App.  200;    Comm.  Co.  v.  Browning,  260  Mb.  324. 

RAGLAND,  C. — This  action  was  commenced  in  the 
Circuit  Court  for  Jackson  County,  at  Kansas  City.  The 
petition,  omitting  formal  parts,  is  as  follows : 

**For  his  cause  of  action  plaintiff  states  that  the 
Kansas  City  Hay  Dealers'  Association  of  Kansas  CSty, 
Missouri,  is  a  voluntary  association  composed  of  certain 
persons  engaged  in  the  hay  business  in  Kansas  City, 
Missouri,  and  that  the  defendants,  with  others,  are  mem- 
bers and  officers  thereof ;  that  said  association  is  a  power- 
ful organization,  and  that  the  members  thereof  control 
the  far  greater  amount  of  all  the  hay  business  transacted 
on  the  Kansas  City  market,  which  market  is  the  largest 
hay  market  in  the  world ;  that  said  Kansas  City  Hay 
Dealers'  Association  is  contrived  and  intended  and  de- 
signed to  create,  for  and  in  behalf  of  the  members  thereof 
in  that  particular  line  of  industry,  a  monopoly  to  restrain 
and  stifle  competition  in  the  importation,  transportation, 
manufacture,  purchase  and  sale  of  hay  on  the  Kansas 
City  market  and  to  regulate,  control  and  fix  the  price  of 
hay ;  to  fix  and  maintain  by  agreement  among  its  mem- 
bers, and  rules  passed  by  said  association  and  by  the  use 
of  arbitrary  methods,  the  price  to  be  paid  as  commission 
for  handling  hay  on  the  Kansas  City  market;  to  hinder 
and  prevent  persons  and  corporations  engaged  in  the  hay 
business  on  the  Kansas  City  market  and  to  hinder  and 
prevent  this  plaintiff  in  carrying  on  the  business  of  buy- 
ing, selling,  receiving  and  shipping  hay  on  this  market. 

**  Plaintiff  further  sa^s  that  said  association  has  a 
constitution,  by-laws  and  regulations,  which  constitution, 
by-laws  and  regulations  are  agreed  upon  by  the  mem- 
bers, reduced  to  writing  and  printed  in  a  book  or  pam- 
phlet entitled  'Constitution,  By-Laws  and  Regulations  of 
the  Kansas  City  Hay  Dealers'  Association  of  Kansas 
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City,  Missouri,'  which  constitution,  by-laws  and  regula- 
tions constitute  a  contract  among  the  members  of  said  as- 
sociation, which  said  contract  is  unlawful,  illegal  and  vio- 
lative of  the  statutes  of  Missouri  relating  to  pools,  trusts, 
conspiracies,  discriminations,  and  boycotts,  as  herein- 
after set  forth;  that  said  associati^on  employs  men  for 
the  purpose  of  plugging,  weighing  and  watching  cars  of 
hay  arriving  in  Kansas  City  for  sale  on  the  Kansas 
City  market ;  that  each  of  the  members  of  said  association 
are  assessed  certain  fees  monthly  for  the  payment  of 
the  men  employed  as  pluggers,  watchmen  and  weighers ; 
that  it  is  the  rule  and  custom  of  such  association  to  render 
bills  for  such  dues  and  fees  to  its  members  each  month ; 
that  Section  16  of  Article  6  of  the  above  mentioned  con- 
stitution, by-laws  and  regulations  provides  as  follows, 
to-wit: 

'*  *Sec.  16.  Whenever  assessments  are  made  on  bills 
rendered  for  indebtedness  to  this  association,  they  shall 
be  considered  due  and  shall  be  delinquent  after  thirty  days 
from  date,  and  the  said  act  of  delinquency  automatically 
suspends  the  member  for  neglecting  or  refusing  to  pay 
the  same  from  all  the  privileges  of  this  association  until 
paid.  Failure  to  pay  any  assessment  or  indebtedness 
to  this  association  for  a  term  of  one  year  from  the  date 
of  said  assessment  or  bill,  shall  of  itself  operate  as  a 
forfeiture  and  cancellation  of  the  membership  of  such 
member  and  of  all  property  and  other  rights  and  privi- 
leges thereunder.  Suspended  members  are  not  relieved 
of  the  payment  of  any  assessment  or  bill  and  the  payment 
of  any  assessment  or  bill  by  members  while  under  sus- 
pension shall  not  be  construed  as  in  any  way  affecting 
such  suspension. ' 

^'Plaintiff  further  says  that  Sections  4, 5,  6,  (a),  (b), 
(c),  (d).  Section  7,  and  Section  8,  which  said  sections 
constitute  an  unlawful  agreement  to  regulate,  control 
and  fix  the  price  and  tend  to  regulate,  control  and  iix 
the  price  of  hay,  are  as  follows,  to-wit  : 

**  SSec.  4.  The  commission  for  selling  incoming 
hay  of  any  description  shall  be  seventy-five  cents  per 
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ton,  with  no  minimum  charge.  The  commission  for  sell- 
ing incoming  wheat  or  oats  straw  shall  be  fifty  cents  per 
ton,  with  a  minimum  charge  of  five  dollars  on  any  car 
containing  twenty  thousand  pounds  or  less. 

'**Sec.  5.  The  commission  for  buying  and  ship- 
ping outgoing  hay  of  anj^  description  shall  be  seventy- 
five  cents  per  ton,  with  no  minimum  charge.  The  commis- 
sion for  buying  and  shipping  outgoing  wheat  or  oats 
straw  shall  be  fifty  cents  per  ton,  with  a  minimum  charge 
of  five  dollars  for  any  car  containing  twenty  thousand 
pounds  or  less. 

**  ^Sec.  6.  (2)  A  broker  is  defined  as  a  member 
who  sells  inbound  hay  or  straw  on  the  Kansas  City  mar- 
ket for  another  member  actively  engaged  in  the  hay 
business  in  Kansas  City,  or  a  member  who  buys  hay  or 
straw  on  the  Kansas  City  market  for  any  individual, 
firm  or  corporation,  where  the  names  of  the  principals 
are  announced  on  making  the  contract,  and  the  broker 
at  no  stage  of  the  transaction  beconaes  the  actual  owner 
of  the  property,  or  a  member  looking  after  hay  or  straw 
shipped  to  the  Kansas  City  market  for  sale  or  inspection 
and  afterwards  it  is  recons^igned  to  other  destination. 

*^  *(b)  A  brokerage  of  one  dollar  per  car  may  be 
charged  where  members  sell  another  member's  incom- 
ing hay  or  straw  on  the  Kansas  City  market,  giving  up 
the  names  of  the  principals  at  the  time  of  trade,  pro- 
vided that  members  are  prohibited  from  acting  as  bro- 
kers for  selling  inbound  hay  or  straw  for  non-resident 
members  or  non-members. 

**  *(c)  A  brokerage  of  one  dollar  par  car  shall  be 
charged  for  buying  hay  or  straw  on  the  Kansas  City 
market  where  the  member  gives  up  the  names  of  the 
principals  at  the  time  of  the  trade,  and  the  principals 
furnish  substantial  proof  that  all  bills  will  be  paid  ac- 
cording to  contract. 

"  *(d)  A  brokerage  of  one  dollar  per  car  shall  be 
charged  for  receiving  hay  for  the  purpose  of  having  the 
same  inspected  at  Kansa.s  City  and  reconsigning  it  to 
other  markets.  The  shipper  paying  the  inspection, 
watchman,  plugging  and  reconsigning  charges. 
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***Sec.  7.  Every  member  of  this  association,  and 
every  person,  firm  or  corporation  admitted  to  trade  or 
to  do  business  therein  who  shall  charge  less  than  the 
regular  rates  of  commission  or  brokerage  established 
by  the  rules  of  this  association,  or  shall  assume  or  re- 
bate any  portion  of  the  same,  or  shall,  with  intent  to 
evade  in  any  way,  directly  or  indirectly,  the  regular 
rates  of  conmiission  or  brokerage  established  by  the 
rules  of  this  association,  purchase,  or  offer  them,  or  it, 
for  sale;  or  shall,  with  intent  to  cut  or  evade  in  any 
way,  directly  or  indirectly,  the  regular  rates  of  com- 
mission and  brokerage  established  by  the  rules  of  this 
association;  or  shall  make  or  report  any  false  or  ficti- 
tious sales  or  purchases ;  or  shall  resort  to  any  method 
of  accounting,  directly  or  indirectly,  in  violation  of  or 
contrary  in  purpose  and  effect  to  a  strict  adherence  to 
the  regular  established  rates  of  commission  and  broker- 
age of  this  association;  directly  or  indirectly  buy  or 
give,  or  offer  so  to  do,  any  money  or  other  consideration 
of  whatsoever  nature  to  any  person  to  procure  or  in- 
fluence shipments  or  consignments  of  hay  or  straw  in 
any  form,  or  shall,  with  intent  to  cut  or  evade  in  any 
way,  directly  or  indirectly,  the  regular  rates  of  com- 
mission and  brokerage  established  by  the  rules  of  this 
association,  make  use  of  any  shift  or  device  whatso- 
ever, shall  be  deemed  guilty  of  violating  the  rules  of  this 
association  establishing  rates  of  commission  and  bro- 
kerage, and  on  conviction  thereof  shall  be  fined  by  the 
association  in  the  sum  of  one  hundred  dollars,  fifty  dol- 
lars of  which  shall  be  paid  to  the  person  furnishing  the 
evidence  upon  which  the  conviction  is  had.  This  rule 
shall  not  prevent  the  regular  employment  by  members 
of  this  association  of  traveling  men,  but  shall  prohibit 
a  division  of  commission  with  such  traveling  men  who 
are  not  members  of  this  association. 

'**Sec.  8.  All  contracts  of  a  member  of  this  as- 
sociation, or  a  firm  having  a  member  of  this  association 
as  a  general  partner,  or  a  corporation  having  a  member- 
ship representation  with  any  other  member  of  this  as- 
sociation as  a  general  partner,  or  any  other  corporation 
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having  membership  representation  for  the  purchase  and 
sale  of  hay  or  straw,  or  transactions  incident  to  the  hay 
and  straw  business  proper,  are  contracts  subject  to  the 
rules  of  this  association.' 

^*  Plaintiff  further  says  that  on  and  prior  to  the  21st 
day  of  October,  1916,  he  was  a  copartner  with  one  R 
S.  NicoU,  engaged  in  the  hay  business  in  Kansas  Gty, 
Missouri,  under  the  name  of  the  Southwestern  Hay  & 
Grain  Company;  that  the  said  H.  S.  NicoU  was  a  mem- 
ber of  the  said  association ;  that  on  the  21st  day  of  Oc- 
tober, 1916,  this  plaintiff  and  the  said  H.  S.  Nicoll  dis- 
solved said  partnership;  that  thereafter,  namely,  on 
the  1st  day  of  November,  1916,  the  said  H.  S.  Nicoll  was 
automatically  suspended  from  said  association  under 
Section  16  of  Article  6  of  said  constitution,  by-laws,  and 
regulations  for  the  nonpayment  of  the  sum  of  $40.85 
due  said  association  for  weighing,  watchmen  and  Plug- 
ging fees  for  the  month  of  September,  1916. 

^*  Plaintiff  further  says  that  said  association  did 
on  the  14th  day  of  September,  1915,  pass,  an  amendment 
to  the  constitution,  by-laws,  rules  and  regulations,  of 
said  association,  which'  thereby  became  a  contract  be- 
tween the  members  thereof  and  which  is  as  follows: 

**  *Sec.  36.  Every  member  of  this  association  and 
every  individual,  firm  or  corporation  admitted  to  trade 
or  do  business  therein,  who  shall  have  any  business  deal- 
ings, or  relations  pertaining  to  the  purchasing  or  selling 
of  hay  or  straw  at  Kansas  City  with  any  individual, 
firm  or  corporation  who  is  under  suspension  from  mjem- 
bership,  or  who  has  been  expelled  therefrom  because  of 
a  violation  of  any  of  the  provisions  of  the  constitution, 
by-laws,  rules  and  regulations  of  the  association,  after 
notice  of  such  suspension,  or  expulsion,  shall  have  been 
issued  by  the  secretary,  shall  be  fined  ten  dollars  for  each 
and  every  car,  or  part  thereof,  so  purchased  or  sold.' 

**That  said  by-law  constitutes  an  unlawful,  illegal 
and  wrongful  contract  between  the  defendants  and  the 
members  of  said  association ;  that  the  oflScers  and  mem- 
bers of  such  association  did,  on  and  after  the  1st  day  of 
November,  1916,  wrongfully,  illegally  and  unlawfully, 


Digitized  by 


Google 


Vol.  281] 


OCTOBER  TERM,  1919. 


391 


Harelson  v.  Tyler. 


with  intent  to  hinder  and  prevent  plaintiff  from  trana- 
acting  business  on  the  hay  market  at  Kansas  City,  Mis- 
souri, maintain  that  said  plaintiff  was  suspended  from 
membership  in  said  association  by  reason  of  his  former 
association  Mvith  said  Nicoll,  and  that  under  and  by  vir- 
tue of  the  above-quoted  amendment,  Section  36,  no  other 
member  of  the  association  could  deal  or  trade  with  him, 
the  said  plaintiff;  that  the  said  plaintiff  wias  desirous 
of  continuing  in  the  business  of  buying,  selling,  receiv- 
ing and  shipping  hay  in  Kansas  City,  Missouri,  which 
was  his  calling,  occupation  and  business,  and  the  only 
one  in  which  he  was  experienced,  and  many  of  the  mem- 
bers of  said  association  were  anxious  to  deal  with  him  in 
such  business,  but  such  members  were  afraid  to  do  so 
for  fear  of  the  fine  provided  in  the  last  above-named  sec- 
tion; that  one  member  of  the  association  did  deal  with 
plaintiff  and  after  November  1,  1916,  was  fined  therefor 
in  the  sum  of  $640  by  the  said  association ;  that  another 
member  of  said  association  waB  fined  ten  dollars  by  said 
association  for  a  similar  alleged  offense,  and  that  the 
officers  of  said  association  made  threats  to  fine  other 
members  of  said  association  who  had  or  were  about  to 
deal  or  transact  business  with  the  plaintiff  in  his  said 
business,  calling  or  avocation;  that  said  members,  by 
reason  of  said  constitution,  by-laws  and  regulations  and 
agreements,  and  by  reason  of  said  threats,  were  intimi- 
dated and  prevented  from  having  any  business  dealings 
with  the  said  C.  L.  Harelson. 

*' Plaintiff  further  says  that  he  was,  during  the 
months  of  November  and  December,  1916,  engaged  in 
reorganizing  his  said  business  with  a  view  of  continuing 
in  and  carrying  on  the  hay  business  in  Kansas  City, 
Missouri;  that  his  list  of  customers  and  his  acquaint- 
ance among  the  hay  and  grain  trade  in  the  territory 
adjacent,  tributary  to  and  including  Kansas  City,  Mis- 
souri, was  of  great  value  and  as  a  basis  for  the  prose- 
cution of  the  hay  business  in  said  territory,  together 
with  his  long  experience  in  said  business,  was  worth  at 
least  twenty-five  thousand  dollars ;  that  in  said  business 
he  had  in  the  past  transacted  large  amounts  of  business. 
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sometimes  being  as  great  as  five  hundred  cars  of  hay  or 
straw  in  a  month  and  maMng  an  aggregate  yearly 
amount  of  two  hundred  and  fifty  to  three  hundred  thou- 
sand dollars;  that  on  three  different  occasions  the  de- 
fendants unlawfully  confederating  and  conspiring  to- 
gether to  injure  ^d  destroy  the  said  business  of  the 
plaintiff  and  to  prevent  plainttff  from  carrying  out  his 
plan  of  reorganization  and  the  prosecution  of  his  said 
business  and  enjoying  the  profits  thereof,  informed  per- 
sons with  whom  plaintiff  was  negotiating  for  a  reorgani- 
zation of  this  business  that  the  members  of  the  associa- 
tion at  Kansas  City,  Missouri,  would  not  be  allowed  to 
trade  with  the  said  plaintiff  or  with  any  firm  or  corpo- 
ration with  which  the  plaintiff  might  be  associated ;  that 
each  of  the  three  persons  above  referred  to  were  ready, 
willing  and  able  to  furnish  sufficient  money  to  enable 
the  plaintiff  to  reorganize  and  to  continue  to  carry  on 
his  said  business  and  to  use  his  experience  therein  and 
Ms  knowledge  and  acquaintance  with  customers  and 
dealers  therein;  that  by  reason  thereof  said  persons 
were  intimidated  and  were  afraid  to  invest  their  funds 
in  the  business  which  plaint>iff  was  attempting  to  reor- 
ganize, and  by  reason  thereof  plaintiff  was  prevented 
from  securing  capital  to  continue  and  carry  on  said 
business  and  to  use  his  experience,  knowledge  and  ac- 
quaintance with  customers  and  dealers  aforesaid,  by 
reason  of  said  malicious  threats  and  statements,  and  his 
business  aforesaid  was  thereby  largely  injured  and  de- 
stroyed; that  after  the  failure  of  the  plaintiff's  efforts 
to  interest  capital  in  his  business,  by  reason  of  the  ma- 
licious threats  and  statements  aforesaid  made  by  the 
said  association  members  as  aforesaid^  plaintiff  was  em- 
ployed by  the  Shof  stall  Hay  &  Grain  Company,  a  corpo- 
ration, at  a  salary  of  two  hundred  dollars  per  month  and 
commissions;  that  shortly  thereafter  said  association 
and  its  members,  with  a  view  to  prevent  the  said  plain- 
tiff from  working  for  said  Shofstall  Hay  &  Grain  Com- 
pany, on  January  2,  IQ-IT,  substituted  for  the  above- 
mentioned  Section  36  of  Article  12  of  the  Constitution, 
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By-Laws,  Rules  and  Regulations,  the  following,  to  be 
known  as  Section  36: 

**  *  Every  member  of  this  association  and  every  in- 
dividual, firm  or  corporation  admitted  to  trade  or  do 
business  therein,  who  shall,  directly  or  indirectly,  have 
any  business  dealings  or  relations  pertaining  to  the 
handling  of  hay  or  straw,  or  shall  make  use  of  any  shift, 
device  or  subterfuge,  whatsoever,  to  nullify  the  intent 
of  this  rule,  with  any  individual,  firm  or  corporation  who 
is  under  suspension  from  membership  or  who  has  been 
expelled  therefrom  because  of  a  violation  of  any  of  the 
provisions  of  the  constitution,  by-laws,  rules  and  regula- 
tions of  the  association,  after  notice  of  such  suspension, 
or  expulsion,  shall  have  been  issued  by  the  secretary, 
shaU,  upon  conviction  thereof  be  fined  by  the  association 
riot  less  than  the  sum  of  five  hundred  dollars,  nor  more 
than  one  thousand  dollars,  or  suspended,  expelled  or 
both,  and  fifty  dollars  shall  be  paid  by  the  association  to 
the  person  furnishing  the  evidence  upon  which  the  con- 
viction is  based.' 

**That  prior  to  the  passage  of  said  substitute  Sec- 
tion 36,  the  oflScers  of  the  said  defendant  association 
notified  the  said  Shofstall  Hay  &  Grain  Company  that  it 
must  cease  to  employ  the  said  plaintiflF,  and  fined  C.  E. 
Shofstall,  who  holds  a  membership  in  said  defendant 
corporation  and  is  an  officer  of  the  said  Shofstall  Hay  & 
Grain  Company,  the  sum  of  $660  for  having  the  said 
plaintiff  in  the  employ  of  the  said  Shofstall  Hay  &  Grain 
Company,  and  in  consequence  thereof  said  plaintiff  was 
discharged  from  the  employ  of  the  said  Shofstall  Hay  & 
Grain  Company ;  that  under  and  by  virtue  of  the  rules, 
regulations  and  agreements  between  the  members,  of 
said  defendant  Hay  Dealers'  Association  as  aforesaid, 
isaid  plaintiff  is  unlawfully  and  illegally  prevented  from 
earning  a  living  in  his  business,  avocation  and  calling 
of  the  hay  business  at  Kansas  City,  Missouri,  and  its 
adjacent  business  territory;  that  he  has  been  in  the  hay 
business  for  a  lifetime  and  is  unacquainted  with  any 
other  calling  or  avocation  from  which  he  can  derive  a 
livelihood;   that  he  cannot  go  into  the  hay  business  at 
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any  other  point  in  the  United  States  and  ship  hay  to 
the  Kansas  City  market  or  territory ;  that  by  the  il- 
legal and  unlaY^ful  acts  aforesaid  of  the  defendants,  he 
is  prevented  from  earning  a  living  and  his  calling  and 
occupation  has  been  greatly  injured,  to  the  plaintiff's 
damage  in  the  sum.  of  twenty-five  thousand  dollars; 
that  the  defendants  threaten  and  do  continue  to  inter- 
fere with  the  business,  occupation  and  calling  of  plaintiff 
in  the  manner  aforesaid,  and  if  the  defendants  are  per- 
mitted to  continue  their  illegal  acts  as  aforesaid  against 
the  plaintiff's  business,  occupation  and  calling  aforesaid, 
the  same  will  be  wholly  and  irretrievably  destroyed  and 
the  plaintiff  will  thereby  suffer  irreparable  injury  and 
damage,  and  for  the  prevention  thereof  he  has  no  ade- 
quate remedy  at  law  and  the  defendants  should  be  en- 
joined from  further  interfering  with  the  plaintiff,  his 
business,  occupation  and  calling  or.  in  anywise  boycott- 
ing the  same. 

''Wlherefore  plaintiff  prays  judgment  against  the 
defendants  and  each  of  them  for  treble  damages,  to-wit, 
the  sum  of  seventy-fiVe  thousand  dollars,  and  costs,  and 
that  a  temporary  injunction  may  be  granted  the  plain- 
tiff restraining  and  enjoining  the  said  defendants  and 
each  of  them  and  their  successors  in  office,  individually 
and  as  members  of  said  Kansas  City  Hay  Dealers'  As- 
sociation of  Kansas  City,  Missouri,  and  as  business 
agents  of  said  association,  their  confederates,  associates, 
agents  and  representatives  from  boycotting  or  making 
effectual,  promulgating,  or  in  anywise  proclaiming  any 
boycott  upon  or  against  the  plaintiff  or  his  business,  occu- 
pation or  calling,  or  from  sending,  conveying  or  deliver- 
ing in  any  way  to  any  person,  finn,  corporation  or  as- 
sociation any  boycott  notice,  verbal  or  otherwise,  upon 
or  against  the  plaintiff,  and  from  any  way  menacing, 
hindering  or  obstructing  the  plaintiff  or  interfering  with 
his  patronage,  business  or  customers,  and  from  in  any 
way  impeding  the  plaintiff  from  the  fullest  enjojment 
of  all  the  patronage,  business  and  custom  which  he  may 
possess,  enjoy  or  acquire,  and  from  interfering  Avith  the 
plaintiff  or  his  business  by  threats  to  any  person  who 
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might  be  or  become  a  customer  or  business  associate  of 
plaintiff ;  that  said  defendants  or  any  of  them  will  cause 
or  prevent  any  person  or  persons  whomsoever  to  cease 
business  relations  with  any  customer  or  business  associ- 
ate of  plaintiff,  and  that  at  the  final  hearing  hereof  said 
injunction  be  made  perpetual,  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  just,  proper  and 

equitable.'' 

To  this  petition  defendants  interposed  a  general 
demurrer,  which  the  court  sustained.  Plaintiff  declining 
to  plead  further,  judgment  was  rendered  on  the  demur- 
rer. From  that  judgment  plaintiff  prosecutes  this  ap- 
peal. 

The  demurrer  admits  all  well  pleaded  facts.  They 
may  be  summarized  as  follows:  The  defendants  are 
officers  and  members  of  the  Kansas  City  Hay  Dealers' 
AdmiMi  Association,  a  voluntary  association,  which 
controls  the  greater  amount  of  the  hay  busi- 
ness on  the  Kansas  City  market,  the  largest  hay  market 
in  the  world.  The  Association  was  organized,  in  part, 
for  the  purpose  of  fixing  and  maintaining  by  agreement 
among  its  members  the  amounts  to  be  paid  as  commis- 
sions and  brokerage  for  buying,  selling  and  handling  hay 
on  the  Kansas  City  market.  Tn  furtherance  of  that  ob- 
ject it  adopted  a  constitution  and  by-laws  and,  among 
others,  those  hereinafter  named.    By  Sections  4,  5,  and 

6  (a),  (b),  (c)  and  (d)  thereof,  it  fixed  the  commissions 
and  brokerage  to  be  charged  by  its  members  for  certain 
services  therein  enumerated  and  defined.     By  Sections 

7  and  8  thereof,  it  provided  that,  if  any  of  its  mem- 
bers, or  any  person,  firm  or  corporation,  entitled  to 
membership  privileges  bv  reason  of  having  associated 
with  it  or  them  a  member,  charged  less  than  the  rates 
fixed  by  its  rules,  such  member  or  associated  member 
would  be  subject  to  a  fine.  By  Section  16  thereof,  if 
certain  assessments  were  not  paid  by  members  within 
prescribed  times,  suspension  and  expulsion  would  auto- 
matically ensue.  Section  36  thereof  forbade  any  mem- 
ber, or  person,  firm  or  corporation  having  membership 
privileges,  from  having  any  business  dealing,  pertaining 
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to  the  buying  or  selling  of  hay  or  straw  at  Kansas  City, 
with  any  individual,  firm  or  corporation  under  suspen- 
sion, or  who  had  been  expelled  from  the  Association. 
On  October  21, 1916,  and  prior  thereto,  plaintiff  was,  and 
had  been,  a  partner  with  one  NicoU,  engaged  in  the  hay 
business  at  Kansas  City,  under  the  firm  name  of  South- 
western Hay  &  Grain  Company.  On  the  date  last  named 
plaintiff  and  NicoU  dissolved  their  partnership.  During 
the  continuance  of  the  partnership  NicoU  was  a  member 
of  the  Association,  but  on  the  first  of  November  follow- 
ing its  dissolution  he  was  suspended  for  failure  to  pay 
assessments  that  became  due  October  first  preceding. 
After  NicolPs  suspension,  defendants  maintained  that 
plaintiff,  on  account  of  his  former  association  with 
NicoU,  was  also  suspended  and  that  no  member  of  the 
Association  could  deal  or  trade  with  him.  Thereafter, 
on  account  of  fines  inflicted  and  threatened  to  be  in- 
flicted by  defendants  on  members  of  the  Association, 
plaintiff  was  prevented  from  having  any  dealings  with 
them  in  any  matter  pertaining  to  the  hay  business.  *'0n 
three  different  occasions  the  defendants  unlawfully  con- 
federating and  conspiring  together  to  injure  and  de- 
stroy the  said  business  of  plaintiff  and  to  prevent  plain- 
tiff from  carrying  out  his  plan  of  reorganization  and 
the  prosecution  of  his  said  business  and  enjoying  the 
profits  thereof,  informed  persons  with  whom  plaintiff 
was  negotiating  for  a  reoganization  of  this  business  that 
the  members  of  the  Association  would  not  be  allowed  to 
trade  with  plaintiff  or  with  any  firm  or  corporation 
with  which  he  might  be  associated."  On  each  of  these 
occasions,  when  plaintiff  was  about  to  successfully 
mature  a  plan  by  which  he  would  have  secured  the  in- 
fluence and  financial  support  of  men  of  large  capital  in 
forming  a  business  organization  to  deal  in  hay  on  the 
Kansas  City  market,  he  was  thwarted  by  defendants 
in  the  manner  stated.  Finally,  after  these  failures 
brought  about  by  defendants,  plaintiff  secured  employ- 
ment with  a  hay-and-grain  corporation  to  work  on  a 
salary  and  commission.  An  officer  of  the  corporation 
was  a  member  of  the  Association;  defendants  caused 
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him  to  be  fined  on  account  of  plaintiff's  employment, 
and  plaintiff  was  thereupon  discharged.  By  reason  of 
the  aforesaid  acts  of  the  defendants,  plaintiff's  business, 
which  was  of  the  ralue  of  $25,000,  was  destroyed  and 
plaintiff  was  deprived  of  his  avocation.  Defendants 
threaten  to  continue  such  interference  with  plaintiff's 
business  and  calling. 

The  allegations  to  the  effect,  that  the  Association 
was  designed  and  intended  to  create  a  monopoly  to 
restrain  and  stifle  competition  in  the  importation,  trans- 
portation, manufacture,  purchase  and  sale  of  hay,  and 
to  regulate,  control  and  fix  the  price  thereof;  that  it  was 
further  designed  to  prevent  plaintiff  and  others  from 
engaging  in  the  hay  business  on  the  Kansas  City  mar- 
ket; and  that  the  constitution  and  by-laws  of  the  As- 
sociation constitute  a  contract  among  its  members  that 
is  violative  of  the  statutes  of  this  State  relating  to  pools, 
trusts,  conspiracies,  discrimination  and  boycotts,  being 
merely  conclusions  of  the  pleader,  are  not  admitted  by 
the  demurrer.  Their  soundness  depends  on  the  specific 
facts  pleaded. 

I.  There  was  no  theory  of  the  case  developed  by  a 
trial  below.  The  only  question  passed  on  was  the  suflS- 
ciency  of  the  petition,  tested  by  general  demurrer.  In 
reviewing  that  ruling,  it  is  incumbent  upon  us  to  apply 
p^^^^^  the  same  principles  that  were  controlling  in  the 
court  nisi.  If  the  petition  states  a  cause  of 
aetion,  either  under  the  statute  or  at  common  law,  the 
demurrer  was  improvidently  ruled ;  otherwise  the  judg- 
ment should  be  aflSrmed.  [Railroad  v.  Freeman,  61  Mo. 
80;  Comings  v.  Railroad,  48  Mo.  512;  Filler  v.  Brewing 
Co.,  223  Fed.  313.] 

n.  Defendants  are  members  of  a  voluntary  associa- 
tion, and  as  such  the  petition  predicates  statutory  lia- 
bility against  them  because  the  constitution, ,  by-laws 
and  regulations  of  that  association  constitute,  as  it  is 

alleged,  an  understanding  or  agreement 
SSSfw '  ^^  ^*^  members  that  amounts  to  a  conspir- 
Pewonai  Service,     acy  in  restraint  of  trade  as  defined  by 

some  or  all  of  Sections  10298  to  lOBOL^^T^ 
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inclusive,  Revised  Statutes  1909.  Looking  to  the*  laws 
of  the  Association  as  pleaded,  we  find  that  the  principal 
subject  with  which  they  deal,  and  to  which  all  else  is 
incidental,  is  that}  of  fixing  and  maintaining  rates  of  com- 
mission and  brokerage  to  be  charged  by  its  members. 
So  far  as  they  disclose,  the  only  purpose  of  the  organi- 
zation was  to  fix  and  stabili^ie  among  its  members  remu- 
nerative rates  of  compensation  for  their  services  in 
buying,  selling  and  receiving  and  reconsigning  shipments 
of  hay  and  straw.  Is  the  agreement  so  evidenced  by  the 
by-laws,  and  the  combination  effected  thereby,  within 
the  prohibitions  of  the  statute?  We  think  not,  for  at 
least  the  following  reasons:  (1)  The  contract  in  ques- 
tion is  one  whereby  men  engaged  in  the  same  business 
have  bound  themselves  to  charge  uniform  rates  for  per- 
sonal services,  merely  that  and  nothing  more.  The  com- 
bination thus  formed  is  not  under  the  ban  of  the  statute, 
for  the  reason,  that  labor,  whether  physical,  or  intellec- 
tual, or  a  combination  of  the  two,  is  not  by  any  fair 
rule  of  construction  a  ** product  or  commodity"  that  is 
the  subject  of  '*  importation,  transportation,  manufac- 
ture, purchase  or  sale'^  within  the  meaning  of  the  words 
as  used  in  the  statute.  [State  ex  rel.  v.  Associated 
Press,  159  Mo.  410;  Door  Co.  v.  Puelle,  215  Mo.  421.]  (2) 
While  the  association  of  which  defendants  are  members 
was  unquestionably  organized  for  the  purpose  of  fixing 
and  controlling  the  rates  of  commissions  and  brokerage 
for  the  buying  and  selling  of  hay  on  the  Kansas  City 
market  and  minimizing  competition  in  respect  thereto, 
nothing  in  its  by-laws  or  regulations  directly  and  neces- 
sarily tends  to  a  restraint  of  the  trade.  Nothing  therein 
is  calculated  to  limit  the  quantity  or  to  fix,  regulate  or 
control  the  price,  nor  to  lessen  competition  in  the  busi- 
ness of  buying  and  selling  hay  and  straw.  There  seem 
to  be  no  restraints  imposed  with  respect  to  the  dealings 
of  members  with  non-members,  at  least  none  are  si>ecifi- 
cally  alleged.  The  only  inhibition  of  the  kind  that  dis- 
tinctly appears  is  the  one  that  debars  members  from 
trading  with  persons  who  have  been  suspended  or  ex- 
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pelled  from  membership  in  the  association  for  a  viola- 
tion of  its  rules.  It  may  be  said,  however,  that,  as  the 
commission  and  brokerage  specified  in  the  rules'  of  the 
association  are  fixed  charges  which  must  be  paid,  the 
price  which  the  producer  receives  for  his  hay  may  be 
indirectly  affected  thereby.  But  the  question  is  whether 
the  production  or  price  is  directly,  or  to  any  appreciable 
extent,  controlled  or  regulated  by  a  rule  which  makes  the 
charges  uniform  instead  of  variable,  definite  and  known 
instead  of  uncertain  and  unknown.  It  is  probable  that 
certainty  and  uniformity  of  the  charges  of  the  selling 
agent,  like  those  of  the  carrier  and  warehouseman,  would 
tend  to  encourage  production  and  foster  trade  rather 
than  the  reverse,  but  whether  it  would  be  the  one  way  or 
the  other,  the  effect  would  be  remote  or  incidental,  and 
consequently  the  association,  which  was  formed  for  the 
direct  purpose  of  protecting  and  promoting  the  interests 
of  its  members,  would  not  thereby  be  brought  within 
the  condemnation  of  the  statute.  [Door  Co.  v.  Fuelle, 
supra,  1.  c.  474;  Hopkins  v.  United  States,  171  U.  S.  593; 
States  V.  Duluth  Bd.  of  Trade,  107  Minn.  506.] 

III.  Whether  the  petition  states  a  cause  of  action 
at  common  law  is  next  to  be  considered.  It  is  apparent 
that  the  business  of  buying  and  selling  hay  and  straw 
on  the  Kansas  City  market  is  done  to  so  great  an  extent 
«-_.  ^      .         by  the  members  of  the  Hay  Dealers'  As- 

Olvll  Conspiracy.  .    .•  i.T_    x  v       .  i  ^ 

sociation,  that  one  who  is  not  a  member 
would  be  under  a  great  disadvantage  in  engaging  in,  or 
continuing  in,  such  business,  if  not  entirely  prevented 
therefrom,  if  the  members  of  the  association  declined  to 
have  any  dealings  with  him.  The  question,  therefore, 
is  whether  the  action  and  conduct  of  defendants  in  ex- 
cluding plaintiff  from  all  business  relations  with  mem- 
bers of  the  association  and  virtually  thereby  making  a 
trade  outlaw  of  him  amounted  to  a  conspiracy.  A 
** civil  conspiracy"  is  said  to  be  a  combination  of  two 
or  more  persons  to  accomplish,  by  concerted  action,  an 
unlawful  or  oppressive  object;  or  a  lawful  object  by 
unlawful  or  oppressive  means.     To  sustain  an  action. 
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damage  must  have  resulted  from  the  comhination;  to 
warrant  an  injunction,  damage  must  be  threatened.  [Na- 
tional Fireproofing  Co.  v.  Builders'  Assn.,  169  Fed.  259; 
State  ex  rel.  v.  Associated  Press,  supra;  Walsh  v.  As- 
sociation, 97  Mo.  App.  280.]  The  principle  which  de- 
termines whether  the  object  sought  to  be  effected  by  two 
or  more  persons  acting  in  concert  is  legal  or  illegal  can 
not  be  stated  more  clearly  than  was  done  by  the  court 
in  National  Fireproofing  Co.  v.  Builders'  Assn.,  supra,  at 
page  265:  **The  direct  object  or  purpose  of  a  combina- 
tion furnishes  the  primary  test  of  its  legality.  It  is  not 
every  injury  inflicted  upon  third  persons  in  its  opera- 
tion that  renders  a  combination  unlawful.  It  is  not 
enough  to  establish  illegality  in  an  agreement  between 
certain  persons,  to  show  that  it  works  harm  to  others. 
An  agreement  entered  into  for  the  primary  purpose  of 
promoting  the  interest  of  the  parties  is  uot  rendered  il- 
legal by  the  fact  that  it  may  incidentally  injure  third 
persons.  Conversely,  an  agreement  entered  into  for  the 
primary  purpose  of  injuring  another  is  not  rendered  legal 
by  the  fact  that  it  may  incidentally  benefit  the  parties. 
As  a  general  rule  it  may  be  stated  that,  when  the  chief 
object  of  a  combination  is  to  injure  or  oppress  third  per- 
sons, it  is  a  conspiracy;  but  that,  when  such  injury  or 
oppression  is  merely  incidental  to  the  carrying  out  of  a 
lawful  purpose,  it  is  not  a  conspiracy.  Stated  in  another 
way:  A  combination  entered  into  for  the  real  malicious 
purpose  of  injuring  a  third  person  in  his  business  or 
property  may  amount  to  a  conspiracy  and  furnish  a 
ground  of  action  for  the  damages  sustained,  or  call  for 
an  injunction,  even  though  formed  for  the  ostensible 
purpose  of  benefiting  its  members  and  actually  operat- 
ing to  some  extent  to  their  advantage;  but  a  combina- 
tion without  such  ulterior  oppressive  object,  entered  into 
merely  for  the  purpose  of  promoting  by  lawful  means 
the  common  interests  of  its  members,  is  not  a  conspir- 
acy.'' Applied  to  the  Kansas  City  Hay  Dealers'  As- 
sociation, this  test  quite  conclusively  shows  that  the  ob- 
ject it  seeks  to  effect,  as  disclosed  by  its  by-laws,  is  law- 
ful.   These  rules  make  it  obligatory  upon  the  members. 


Digitized  by 


Google 


Vol.  281]  OCTOBEB  TERM,  1919.  401 


Harelson  v.  Tyler. 


and  the  business  organizations  with  which  they  associate 
themselves  for  the  purpose  of  buying  and  selling  hay,  to 
charge  fixed  rates  of  commission;  they  provide  for  the 
mffiction  of  fines  upon  the  members  and  their  respective 
business  organizations  for  a  violation  of  such  rates; 
they  require  the  payment  by  nciembers,  under  penalty  of 
suspension  or  expulsion,  of  certain  assessments  for  the 
support  of  the  Association;  and  they  forbid  members 
from  dealing  with  those  who  have  been  suspended  or 
expelled  from  membership.  All  of  which  merely  evi- 
dences a  purpose  to  enforce  and  maintain  fixed  and  uni- 
form rates  of  commission  to  be  charged  by  its  members. 
It  is  not  easy,  however,  to  bring  within  the  scope 
of  this  purpose,  and  the  means  provided  by  the  by-laws 
for  its  accomplishment,  the  actions  of  the  defendants  in 
their  pursuit  of  the  plaintiff.  It  does  not  appear  that 
he  was,  or  ever  had  been,  a  member  of  the  Association. 
He  had  been  a  partner  with  one  Nicoll,  a  member,  in  the 
Southwestern  Hayi  &  Grain  Company.  But  that  did 
not  make  plaintiff  a  member,  per  se,  and  subject  to  disci- 
pline by  the  Association.  Section  8  of  the  by-laws  pro- 
vides that  **all  contracts  ...  of  a  firm  having  a 
member  of  this  association  as  a  general  partner  .  .  . 
for  the  purchase  and  sale  of  hay  .  .  .  are  contracts 
subject  to  the  rules  of  this  association."  Section  7  pro- 
vides that  if  such  a  firm  violates  the  rule  as  to  rates  it 
shall  be  fined.  So  that,  while  plaintiff  was  a  partner  of 
Nicoll,  the  contracts  of  the  firm  were  subject  to  the  rules 
of  the  Association  with  reference  to  rates  of  commission, 
and  the  firm  itself  subject  to  a  fine  if  it  charged  less 
than  the  rates  fixed  by  them.  To  this  extent,  and  to  this 
extent  only,  did  plaintiff  ever  assume  any  obligation  to 
the  Association  by  reason  of  his  partnership  with  Nicoll. 
Now  it  does  not  appear  that  the  Southwestern  Hay  & 
Grain  Company  ever  violated  the  rules  respecting  rates, 
but  after  the  dissolution  of  that  firm  Nicoll  was  suspend- 
ed from  membership  in  the  association  for  the  non-pay- 
ment of  assessments.  These  assessments  had  become 
due  before  the  dissolution  of  the  partnership,  but  they 
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had  been  assessed  against  the  member  and  not  the  firm, 
and  it  does  not  appear  that  plaintiff,  either  individually 
or  as  a  former  partner  of  NicoU,  was  under  any  obliga- 
tion to  pay  them.  The  by-law  itself  does  not  purport 
to  penalize  any  one  but  the  defaulting  member.  How 
then  could  plaintiff  come  within  its  condemnation!  Yet, 
it  is  on  the  pretext  that  plaintiff  was  suspended  from 
membership  privileges,  that  defendants  have  debarred 
him  from  all  business  intercourse  with  members  of  the 
association.  From  the  facts  alleged,  the  inference  is 
plain  that  the  defendants'  went  entirely  beyond  the  scope 
of  the  true  objects  and  purposes  of  the  association,  and 
the  means  that  it  employs  for  their  accomplishment; 
and,  under  the  pretext  and  color  of  its  rules,  for  their 
own  unlawful  purpose  of  oppressing  plaintiff,  deprived 
him  of  all  business  relations  with  members  of  the  as- 
sociation. It  may  be  that  there  are  other  facts  not  dis- 
closed by  the  petition  that  would  throw  an  altogether 
different  light  on  the  conduct  of  defendants,  but  those 
stated,  nothing  further  appearing,  call  for  justification. 
By  their  concerted  action,  defendants  destroyed  plain- 
tiff's business,  and  it  devolves  upon  them  to  show,  if 
they  can,  that  the  injury  thus  inflicted  by  them  was 
merely  the  result  of  a  lawful  effort  on  their  part  to  pro- 
mote their  own  welfare.  We  are  of  the  opinion,  there- 
fore, that  the  petition  states  a  cause  of  action  at  common 
law. 

What  has  been  said  with  reference  to  plaintiff  being 
a  non-member  of  the  Association  should  not  be  construed 
as  implying  that  a  member,  after  suspension  oi^  ex- 
pulsion, can  for  all  time  be  treated  as  an  Ishmaelite  by 
the  other  members,  regardless  of  all  other  circumstances, 
and  their  conduct  in  so  do'ing  not  amount  to  a  conspiracy. 
All  that  we  hold  in  this  respect  is  that  the  by-laws  as 
pleaded,  if  enforced  in  good  faith  solely  to  accompliBb 
the  primary  purpose  of  the  Association  to  fix  and  main- 
tain for  its  membership  uniform  rates  of  commission 
and  brokerage,  are  a  lawful  means  for  the  accomplish- 
ment of  such  object. 
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The  judgment  is  reversed  and  the  cause  remand- 
ed to  be  proceeded  with  in  conformity  with  the  views 
herein  expressed.  Brown  and  Small,  CC,  concur. 

PER  CURIAM:— The  foregoing  opinion  of  Rag- 
land,  C,  is  adopted  as  the  opinion  of  the  court.  Blair, 
P.  J.,  and  Graves  and  Goode,  J  J.,  concur;  Wobdson,  J., 
not  sitting. 


WINDHAM  RICHARD   HARDAWAY,   Appellant,   v. 
WILLIAM  SHERMAN  HARDAWAY. 

DiylBion  One*  March  2,  1920. 

CONVETANOE:  Voluntary:  No  Consideratioii:  OanceUation:  Iilen.  A 
deed  made  by  a  grantor  in  full  possession  of  his  faculties  and  in 
no  wise  in-duced  by  undue  influence  or  fraud,  but  voluntarily  and 
of  his  own  volition  and  without  any  agreement  or  promise  on  the 
part  of  the  grantee,  either  directly  or  through  others,  to  either  pay 
money  therefor  or  to  support  and  care  for  the  grantor  in  his  old 
age,  but  made  in  pursuance  of  a  long-cherished  purpose  to  so  dis- 
pose of  the  land,  either  by  deed  or  will,  that  \.he  grantee  would 
own  it  after  the  grantor's  death,  cannot  be  set  aside,  nor  can  a  lien 
be  declaicd  on  the  land  for  supposed  damages. 

Appeal  from  Polk  Circuit  Court. — Hon.  C.  H.  Skinker, 

Judge. 

APFIKMBD. 

J.  M.  Leavitt  and  Herman  Pufdhl  for  appellant. 

(1)  The  fiduciary  relation  having  been  shown  to 
exist  between  plaintiff  and  defendant,  the  law  presumes 
that  the  deed  was  obtained  by  undue  influence.  Cadwal- 
lader  v.  West,  48  Mo.  483;  Kirschner  v.  Kirschner,  113 
Mo.  297;  Ennis  v.  Bumham,  159  Mo.  518;  McDermeitt 
V.  Keesler,  240  Mo.  287;  Kincer  v.  Kincer,  246  Mo.  419. 
(2)  The  deed  should  be  set  aside   for  failure    of   con- 
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sideration.  Respondent  admits  he  paid  nothing.  His 
unreasonable  story  about  paying  the  recited  considera- 
tion of  one  dollar  in  work  is  too  ridiculous  to  merit 
consideration.  The  only  thing  it  tends  to  prove,  is  that 
it  is  not  intended  to  be  a  gift  of  the  land.  The  appellant 
testified  that  he  received  nothing  and  would  not  have 
executed  the  deed  but  for  the  fact  that  he  expected  Sher- 
man to  care  for  him  in  his  old  days  and  look  after  the 
farm,  and  that  these  promises  induced  him  to  make  the 
deed,  and  that  but  for  them  he  would  not  have  executed 
the  deed.  Haatajav.  Saarenpaa,  118  Minn.  255;  Grim- 
mer V.  Carleton,  93  Cal.  189;  Lane  v.  Lane,  106  Ky.  530; 
Jenkins  v.  Jenkins,  3  B.  Mon.  237;  Reynolds  v.  Reyn- 
olds, 234  Mo.  155.  (3)  The  refusal  or  neglect  of  the 
grantee  to  carry  out  the  agreement  to  care  for  his  foster 
father,  and  also  his  refusal  to  look  after  the  farm  raises 
the  presumption  that  he  did  not  intend  to  do  so  in  the 
first  instance  and  therefore  the  deed  was  fraudulent  in 
its  inception.  Seymore  v.  Belding,  83  111.  222;  McClel- 
land V.  McClelland,  176  111.  83;  Fabrice  v.  Von-der-Bre- 
lie,  190  111.  460;  Stebbins  v.  Petty,  209  HI.  291;  Sherrin 
V.  Flinn,  155  Ind.  422;  Cree  v.  Sherfy,  138  Ind.  354;  Tom- 
linson  v.  Tomlinson,  162  Ind.  530;  Spangler  v.  Yarbor- 
ough,  23  Okla.  806.  (4)  A  deed  is  a  contract,  and  in  or- 
der to  make  it  a  valid  instrument,  there  must  be  a  meet- 
ing of  the  minds  of  the  parties  to  it.  The  appellant,  tes- 
tified that  he  was  induced  to  make  the  deed  under  the 
belief  that  the  respondent  would  live  with  him,  care  for 
him  in  his  old  days  and  look  after  the  farm.  Respond- 
ent denies  that  he  agreed  to  do  any  of  these  things,  dear- 
ly, then,  there  never  was  a  meeting  of  mind  of  the  par- 
ties to  the  contract,  and  it  should  be  set  aside.  Falls 
Wire  Mfg.  Co.  v.  Broderick,  12  Mo.  App.  383;  Robinson 
V.  Estes,  53  Mo.  App.  585;  Perkins  v.  School  District, 
99  Mo.  App.  487;  Luckey  v.  Frisco  Railroad,  133  Mo. 
App.  593;  Green  v.  Cok,  103  Mo.  76;  Cockrell  v.  Mcln- 
tyre,  161  Mo.  69.  (5)  Under  all  rules  of  justice  and  equi- 
ty, the  deed  should  be  set  aside.  To  permit  the  respond- 
ent, a  young,  healthy  and  robust  man  to  retain  the  title 
to  the  land  would  be  a  travesty  on  justice.  Within  a  year 
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after  obtaining  the  deed,  he  abandons  his  foster  parent 
and  leaves  him  in  a  position,  so  that  he  cannot  sell  the 
property  to  support  himself  in  his  declining  years.  It  was 
not  necessarj^  to  show  a  wilful  design  to  defraud.  Bish- 
op V.  Seal,  87  Mo.  App.  261 ;  Hurley  v.  Kennally,  206 
Mo.  282;  Reynolds  v.  Reynolds,  234  Mo.  144;  Kincer  v. 
Kincer,  246  Mo.  419;  Heimeyer  v.  Heimeyer,  259  Mo. 
515. 

T.  E.  Douglas  for  respondent. 

(1)  There  is  no  presumption  against  a  voluntary 
conveyance  from  parent  to  child.  The  burden  is  not  cast 
upon  such  grantee  unless  the  relation  of  trust  and  con- 
fidence is  shown  by  other  substantial  evidence.  No  such 
fiduciary  relation  is  shown  by  the  evidence  in  this  case. 
State  ex  rel.  v.  True,  20  Mo.  App.  181;  McKinney  v. 
Hensley,  74  Mo.  332;  Hamilton  v.  Armstrong,  120  Mo. 
616;  Doherty  v.  Noble,  138  Mo.  25;  Hatcher  v.  Hatcher, 
139  Mo.  614;  McKissock  v.  Groom,  148  Mo.  459;  Bonsai 
V.  Randall,  192  Mo.  532;  Huffman  v.  Huffman,  217  Mo. 
193;  Jones  v.  Thomas,  218  Mo.  508;  Lee  v.  Lee,  258 
Mo.  599;  Stanfield  v.  Hennegar,  259  Mo.  50;  Bennett 
V.  Ward,  272  Mo.  671.  (2)  In  this  case  the  expressed 
consideration  is  one  dollar  and  other  valuable  con- 
sideration. The  real  consideration  is  love  and  affec- 
tion which  is  sufficient  to  support  the  deed.  13  Cyc.  529, 
534;  Draper  v.  Shoots,  25  Mo.  202;  Wood  v.  Broadley, 
76  Mo.  23;  Studybaker  v.  Cofield,  159  Mo.  616;  Weissen- 
fels  V.  Cable,  208  Mo.  534;  Griffin  v.  Nickolas,  224  Mo. 
275;  Chambers  v.  Chambers,  227  Mo.  287.  (3).  The  find- 
ing of  the  trial  court  in  this  case  is  absolutely  correct. 
In  suit  to  set  aside  a  deed  as  obtained  by  fraud,  mistake 
or  undue  influence,  the  burden  of  proof  is  on  the  plain- 
tiflf,  and  plaintiff  has  failed  to  discharge  himself  of  that 
burden.  Brown  v.  Foster,  112  Mo.  297;  Taylor  v.  Crock- 
et, 123  Mo.  300;  Strong  v.  Whybark,  204  Mo.  348;  Wing 
V.  Havelik,  253  Mo:  502;  Turner  v.  Anderson,  236 
Mo.  523;  Gibony  v.  Foster,  230  Mo.  106.  (4)  Even 
though  plaintiff's  contention  that  defendant  promised 
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to  support  plaintiff  as  consideration  for  the  deed,  were 
correct,  which  defendant  does  not  concede  in  any  par- 
ticular, still  the  deed  should  not  be  set  aside.  Anderson 
V.  Gaines,  156  Mo.  664;  Lackland  v.  Hadley,  260  Mo.  572. 

GOOD^,  J. — This  is  a  suit  in  equity,  and  the  peti- 
tion is  in  two  counts.  The  object  of  the  first  is  the  can- 
cellation of  a  deed  made  by  plaintiff  to  defendant,  and  of 
the  second  to  obtain  a  judgment  against  defendant  for 
damages  and  have  a  lien  declared  on  the  land;  the 
gravamen  of  both  causes  being  defendant  *'s  alleged  fail- 
ure to  render  the  consideration  for  which  the  conveyance 
was  made  to  him. 

Defendant  was  eighteen  years  old  at  the  time  of  the 
conveyance,  and  twenty  years  old  when  the  case  was 
tried.  When  he  was  twenty-two  months  old,  he  was 
taken  into  the  home  of  plaintiff,  where  he  was  reared  by 
plaintiff  and  his  wife  as  though  he  were  their  son,  but 
never  adopted.  The  testimony  shows  the  relations  be- 
tween the  parties  were  always  pleasant;  that  defendant 
treated  his  foster  parents,  as  they  may  be  called,  well, 
and  they  treated  him  well.  Plaintiff's  home  was  on  the 
land  involved  in  this  action;  a  tr-act  of  forty  acres  in 
Polk  County,  Missouri,  about  two  miles  from  the  town 
of  Fairplay. 

Mrs.  Hardaway,  plaintiff's  wife,  died  in  December, 
1911,  and  afterwards  plaintiff  and  defendant  continued 
to  reside  at  the  home  place,  '/baching  it,"  as  they  ex- 
pressed their  way  of  living.  Plaintiff  appears  to  have 
been  strongly  attached  to  defendant  and  to  have  formed 
an  intention,  at  some  time  before  the  deed  in  question 
was  made,  to  leave,  by  will,  his  small  estate  to  defend- 
ant, although  plaintiff  had  four  living  children,  who  were 
married  and  settled;  some  in  the  vicinity  of  the  farm 
and  others  elsewhere.  Plaintiff  had  expressed  a  wish 
to  dispose  of  his  property  so  a  son-in-law  would  derive 
no  benefit  from  it ;  bilt  this  sentiment  does  not  appear 
to  have  had  much,  if  any,  influence  in  causing  him  to 
make  the  deed  in  controversy.  Some  time  before  tiio 
date  of  its  execution,  but  how  long  is  not  stated,  plain- 
Digitized  by  VjOOQ  IC 


Vol.  281]  OCTOBER  TERM,  1919.  407 


Hardaway  v.  Hardaway. 


tiff,  according  to  his  own  testimony,  had  executed  two 
wills,  giving  to  defendant  by  the  fiTst  everything  he  had, 
and  by  the  second,  everything  he  had  except  twenty 
dollars  to  each  of  his  children.  There  is  testimony  tend- 
ing to  prove  he  became  apprehensive  lest,  if  he  de- 
vised his  property  to  defendant,  the  will  would  be  con- 
tested and  set  aside;  and  he  consulted  a  neighbor  by 
the  name  of  Turley,  about  whether  it  would  be  better  to 
convey  the  farm  to  defendant  or  make  a  will  in  the  lat- 
ter ^s  favor;  and  Turley  told  him  as  far  as  he  (Turley) 
knew,  the  deed  could  be  contested  as  well  as  a  will. 
Plaintiff  finally  decided  to  convey  it  by  deed;  and 
whether  or  not  he  did  so  upon  the  agreement  of  defen- 
dant to  remain  on  the  farm  and  take  care  of  plaintiff  as 
long  as  plaintiff  lived,  is  the  issue  of  fact  on  which  the 
case  depends. 

On  December  23,  1915,  plaintiff  went  to  Bolivar  the 
county  seat  of  Polk  County,  accompanied,  at  his  request, 
by  Turley,  and  called  upon  Mr.  Cunningham,  an  attor- 
ney. Plaintiff  asked  the  attorney  about  the  effect  of 
the  will  he  had  made  in  defendant 's  favor,  and  the  at- 
torney said  he  was  unable  to  advise  concerning  the  effect 
of  the  will  without  seeing  it,  or  whether  it  would  be 
more  prudent  to  make  a  deed.  At  that  time,  or  on  a. 
second  visit  to  the  office  the  same  day,  the  attorney  told 
him  that  a  will,  properly  drawn,  was  as  good  as  a  deed ; 
but  plaintiff  replied  he  was  afraid  a  will  would  be  con- 
tested. He  further  stated  to  the  attorney  that  he  wanted 
the  boy  (defendant)  to  have  the  land,  and  asked  that 
a  deed  be  drawn  so  as  to  convey  it  to  defendant,  but 
with  a  reservation  of  the  rents  and  profits  to  plaintiff 
while  he  lived.  Turley  had  left  the  attorney's  office 
shortly  after  entering,  it,  and  plaintiff  left  after  he  had 
directed  the  preparation  of  the  deed.  The  deed  was 
drawn  in  the  form  of  an  indenture,  with  plaintiff  as 
party  of  the  first  part  and  defendant  party  of  the  sec- 
ond part.  It  recites  a  consideration  of  one  dollar  and 
"other  valuable  considerations''  paid  by  the  second 
party.  The  granting  clause  contains  the  words  ''grant, 
bargain,  sell,  convey  and  confirm;^'  the  land  is  described 
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as  the  northwest  quarter  of  the  southeast  quarter  of 
Section  30,  Township  34,  Range  24,  Polk  County,  Mis- 
souri, and  this  reservation  is  made:  ''W.  B.  Hardaway 
hereby  reserves  the  right  to  use,  occupy  and  enjoy  said 
real  estate  and  all  the  rents  and  profits  therefrom  during 
his  natural  life."  Covenants  of  warranty  and  indefea- 
sible seisin  and  against  incumbrances  follow.  Plaintiff 
returned  later  to  the  attorney's  office,  got  the  instrument 
and  took  it  away  with  him,  without  signing  or  acknowl- 
edging it.  On  December  30th  he  went  to  Fairplay,  call- 
ed upon  the  cashier  of  the  bank  where  he  did  business, 
and  signed  and  acknowledged  the  deed  in  the  presence 
of  the  cashier,  who  was  a  notary  public.  The  cashier  testi- 
fiied  he  read  the  deed  over  to  plaintiff,  as  was  his  custom 
when  he  took  an  acknowledgment.  Plaintiff  said  noth- 
ing about  the  disposition  of  his  property  at  the  time ;  but 
on  previous  occasions  had  told  the  cashier  defendant 
was  a  good  boy  and  he  wanted  him  to  have  his  (plain 
tiff's)  property.  The  deed  was  not  delivered  to  defend- 
ant on  that  day,  nor  until  some  time  in  January,  1916. 
Plaintiff  was  then  sick  in  bod  and  one  day,  during  his 
illness,  he  called  defendant  to  him  and  expressed  a  fear 
that  he  would  not  get  well;  at  the  same  time  telling  de- 
fendant to  get  something  out  of  the  pocket  of  plaintiff's 
overcoat  which  was  hanging  on  the  wall.  Defendant 
took  a  long  envelope  out  of  his  pocket,  which  contained 
the  deed.  Plaintiff  remarked:  '^You  know  what  this 
is?"  Defendant  replied  he  did  not.  Plaintiff  told  him  to 
read  it;  then  said  :  '^It  is  no  good  unless  signed  by  two 
witnesses  in  my  presence,"  and  ordered  defendant  to 
bring  two  men  to  the  house  next  day  to  witness  the  deed. 
Accordingly  Joseph  Gillispie  and  Charles  Bowman,  two 
neighbors,  came  to  the  house  the  next  day  at  defendant's 
request,  and  plaintiff  asked  them  to  sign  the  deed,  after 
which  he  said:  ''You  men  witness  me  give  this  deed  to 
Sherman,"  further  saying  to  defendant:  ''You  can  do 
what  you  please  with  it ;  but  if  I  was  you,  I  would  take 
it  to  the  bank  where  it  would  be  safe.  It  might  be  burn- 
ed, or  something  like  that,  and  it  will  be  safe  in  the 
bank."    He  then  handed  the  deed  to  defendant  and  asked 
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him  not  to  record  it  until  he  /<  plaintiff )  was  dead ;  to 
which  request  defendant  made  no  answer;  and,  in  fact, 
according  to  the  witnesses,  said  nothing  whatever  when 
the  deed  was  delivered  to  him. 

On  February  27,  1916,  or  about  two  months  after 
the  delivery  of  the  deed,  defendant  married,  with  the 
consent  of  plaintiff,  and  brought  his  wife  to  the  farm, 
where  they  continued  to  live  until  February  17,  1917; 
meanwhile  the  affairs  of  the  house  and  farm  going  on 
as  they  had  previously.  There  is  no  testimony  to  show 
any  disagreements,  and,  on  the  contrary,  plaintiff  testi- 
fied he  got  along  well  with  defendant  and  his  wife.  De- 
fendant heard  plaintiff  had  expressed  an  intention  to  a 
neighbor  that  hS  wasgoing  **to  farm  the  place"  for  him- 
self during  the  year  1917,  and  this  report  led  to  a  con- 
versation, begun  by  defendant,  with  the  remark  that  he 
understood  plaintiff  was  going  to  farm  for  himself  that 
year.  In  the  course  of  the  conversation  defendant  said 
he  had  not  made  any  money  and  had  to  have  some  to 
buy  groceries;  that  he  had  heard  big  wages  could  be 
obtained  in  Nebraska,  asking  plaintiff  what  he  thought 
of  defendant's  going  there  for  the  summer  and  working 
to  get  a  little  money  to  buy  cattle  with  and  thereby  make 
a  better  living.  Plaintiff  expressed  himself  to  the  ef- 
fect that  this  would  be  a  good  course  to  take,  saying  if 
defendant  could  get  a  place  to  work  for  a  man  who  liked 
him  and  whom  he  liked,  he  had  better  stay  there,  as 
there  was  nothing  for  him  on  the  farm.  Shortly  after- 
wards, on  February  17,  1917,  defendant  and  his  wife 
went  to  Nebraska,  first  paying  a  short  visit  to  her  father. 
The  present  suit  was  filed  on  February  26,  1917,  or  nine 
days  after  defendant  had  left,  and  on  constructive  in- 
stead of  personal  service. 

Tha  essential  averments  of  the  first  paragraph  of 
the  petition  are,  that  plaintiff  placed  great  trust  and 
confidence  in  defendant;  plaintiff  had  no  one  to  look 
after  him  and  care  for  him;  'Hhat  during  the  month  of 
December,  1915,  the  defendant,  with  a  fraudulent  view 
and  intention  of  getting  plaintiff  to  execute  a  deed  to 
defendant,  conveying  to  him  the  premises  in  controver- 
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sy,  agreed  with  plaintiff  that,  if  plaintiff  would  deed 
and  convey  to  him,  the  defendant,  the  premises  above 
described,  he,  the  defendant,  would  remain  and  live 
with  plaintiff  and  nurse  and  take  care  of  him,  and  look 
after  him,  and  would  cultivate  the  premises  above  de- 
scribed. That  the  defendant  procured  other  parties  to 
talk  to  plaintiff  and  to  try  to  induce  plaintiff  to  convey 
said  premises  to  the  defendant  upon  said  representa- 
tions, the  plaintiff  to  retain  a  life  estate  therein.  That 
the  defendant  agreed  that,  if  plaintiff  would  so  convey 
to  him  the  remainder  in  fee  in  said  premises  after  the 
life  estate  of  the  plaintiff,  he  would  not  have  said  deed 
recorded  until  after  the  death  of  plaintiff,  and  that  he 
would  faithfully  look  after  said  premises  and  would  turn 
over  the  proceeds  to  plaintiff 'during  his  life,  and  that  he 
would  also  faithfully  care  for,  nurse  and'  look  after 
plaintiff  in  his  old  age  and  make  him  aa  comfortable  as 
possible.''  It  is  further  averred  that  plaintiff,  in  re- 
liance on  these  promises  and  representations,  executed 
the  deed  in  question;  that  defendant  never  performed 
any  of  the  agreements  on  his  part ;  has  not  looked  after 
the  premises,  and  has  failed  and  refused  to  care  for, 
look  after  ox  nurse  plaintiff. 

The  gist  of  the  second  count  is  the  same,  but,  as 
stated,  the  prayer  in  that  count  is  for  damages  to  the 
amount  of  $1250  **by  reason  of  the  failure  of  defendant 
to  perform  the  conditions  of  the  agreement  on  his  part,'' 
and  to  have  a  judgment  for  that  amount  declared  a  lien 
on  the  premises  in  dispute. 

Adverting  to  the  averment  of  an  agreement  by  de- 
fendant to  remain  with  plaintiff  and  take  care  of  him,  cul- 
tivate the  premises,  etc.,  we  remark  that  not  a  word  of 
evidence  is  contained  in  the  record  to  prove  defendant, 
in  person,  ever  agreed,  a.s  alleged;  plaintiff  himself 
testifying  he  never  spoke  to  defendant  on  the  subject  of 
making  a  will  or  deed  in  defendant's  favor,  nor  did  de- 
fendant ever  speak  to  him  on  the  subject.  This  aver- 
ment of  the  agreement  is  supported  by  no  evidence,  ex- 
cept some  tending  to  prove  Turley  had  broached  the 
matter  to  plaintiff  at  the  instigation  or  with  the  con- 
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nivance  of  defendant.  Plaintiff  testified:  *'I  guess  I 
wag  influenced  to  make  this  deed;  Mr.  Sol  Turley  talk- 
ed to  be  about  making  it.  ...  I  made  the  deed  be- 
cause I  thought  he  would  do  what  Turley  said  he  would 
do — stay  there  and  take  care  of  me  as  long  as  I  lived. 
K  I  had  not  understood  that  -I  would  not  have  made 
Shenndn  the  deed."  He  further  testified  Turley  spoke 
to  him  three  times  on  this  subject;  the  first  time  was 
in  a  field  on  the  farm,  where  Turley  said,  according  to 
plaintiff's  testimony:  '* Sherman  says  he  cannot  do  any 
permanent  improvements  on  the  forty  if  he  cannot  get 
something  permanent  he  can  hold  after  you  are  dead  and 
gone.  I  did  not  agree  to  make  the  deed  then.  In  about 
a  week  Mr.  Turley  came  back  to  see  me  and  said  that 
Sherman  would  take  the  forty  acres  of  land  and  keep 
it  up  and  take  care  of  me  as  long  as  I  lived,  if  I  would 
make  him  a  deed  to  it.''  He  further  said  no  one  except 
Turley  talked  to  him  on  the  subject ;  also,  that  he  never 
had  any  conversation  w'ith  defendant  about  taking  care 
of  him.  Turley,  who  was  a  disinterested  witness,  posi- 
tively denied  the  alleged  conversations  in  the  form  plain- 
tifif  related  them,  the  effect  of  Turley 's  testimony  being 
that  plaintiff  declared  he  wanted  to  give  the  property 
to  defendant  and  asked  information  about  whether  a 
deed  would  be  more  effective  for  that  purpose  than  a 
will.  Turley  also  denied,  as  did  defendant,  any  con- 
versations between  the  two  about  the  deed  or  will,  or 
that  Turley  should  speak  toi  plaintiff  in  defendant's 
behalf. 

Such,  in  substance,  is  the  evidence  in  the  case,  there 
being  bits  of  testimony  corroborative  of  plaintiff  that 
Turley  promised  for  defendant  the  latter  would  take 
care  of  plaintiff  as  long  as  he  lived,  if  the  deed  was  made. 
But  the  heavy  weight  of  the  evidence  goes  to  prove 
plaintiff  made  the  deed  of  his  own  volition  and  without 
any  agreement  on  the  part  of  defendant,  either  directly  or 
through  Turley,  and  pursuant  to  a  long-cherished  pur- 
pose to  arrange  in  some  manner,  either  by  deed  or  will, 
so  defendant  would  own  the  farm  after  plaintiff's  death. 
There  was  much  testimony,  too,  that  plaintiff,  although 
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seventy-three  years  old  at  the  time  the  deed  was  executed, 
was  in  full  possession  of  his  faculties ;  a  man  of  decided 
character  and  diflBcult  to  influence. 

Before  instituting  the  action,  plaintiff  asked  defend- 
ant, by  letter,  to  reconvey  the  land,  agreeing,  if  this  was 
done,  defendant  should  share  equally  in  plainti^'s  estate 
with  his  children. 

An  appeal  was  taken  from  a  judgment  denying  re- 
lief to  plaintiff. 

The  facts  in  this  case  dispense  with  the  necessity  of 
discussing  legal  propositions;  for  by  no  pertinent  doc- 
trine or  rule  of  equity  is  the  plaintiff  entitled  to  have 
the  deed  set  aside  or  a  lien  declared  on  the  land,  notwith- 
standing the  disposition  of  the  courts  to  relieve  disap- 
pointed grantors  in  a  case  like  the  present.  No  other 
judgment  was  possible  than  the  one  rendered  by  the  court, 
without  disregarding  the  weight  of  the  testimony,  which 
shows,  in  our  opinion,  the  conveyance  was  a  purely  volun- 
tary act  on  the  part  of  plaintiff,  neither  induced  by  any 
undue  influence  practiced  by  defendant,  or  any  promise 
of  his  made  in  person  or  through  Turley.  The  question 
occurs  to  one,  whether  in  the  absence  of  fraud  on  the 
part  of  defendant,  his  supposed  agreement  could  be  made 
the  basis  of  a  suit  for  relief,  in  view  of  the  fact  that  he 
is  under  age;  but  we  pass  over  this  point,  because  we 
find  no  agreement  was  made  by  him.  Besides,  there  is 
no  proof  that  defendant  has  refused  to  live  on  the  farm 
or  take  care  of  plaintiff,  if  in  fact,  he  agreed  to  do  so. 
He  went  to  Nebraska  with  plaintiff's  consent,  pursuant 
to  his  advice  that  defendant  could  do  better  there,  and, 
for  aught  that  appears,  with  no  ill  feeling  on  either  side. 
No  protest  was  made  by  plaintiff  or  demand  that  defend- 
ant should  remain  and  i>erform  his  alleged  agreement; 
but,  instead,  nine  days  after  he  left,  the  present  suit 
was  commenced;  doubtless,  because  plaintiff  regretted 
having  conveyed  the  land.  A  case  identical  in.  all  respects, 
including  the  minority  of  the  grantee,  the  supposed 
promise  to  care  for  the  grantor  during  life,  the  convey- 
ance of  an  estate  in  remainder  to  the  grantee  in  consider- 
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ation  of  the  promise,  and  the  grantee's  subsequent  de- 
parture from  the  land  with  the  consent  of  the  grantor 
to  try  his  fortunes  in  a  western  state,  is  Williams  v. 
LangwiU,   241  111.  441. 

The  judgment  is  affirmed.    All  concur. 


W.  W.  PARSONS,  Appellant,  v.  HARRY  E.  HARVEY. 

Division  Two,  March  13,  1920. 

1.  EVIDEKCE:  Former  Pleading.  An  answer,  abandoned  by  the  fil- 
ing of  an  amended  one,  may  be  offered  In  evidence  by  plaintiff  as 
an  admission  on  defendant's  part. 

2.  WIDOWER'S  SHABE:  Note  to  Deceased  Wife:  Estoppel.  When 
the  appointment  of  an  administrator  upon  a  deceased  wife's  es- 
tate is  legally  dispensed  with,  a  note  for  $500  payable  to  her, 
being  her  sole  property,  becomes  the  absolute  property  of  her 
husband  as  her  widower;  it  could  not  have  been  given  away  by 
her,  nor  willed  away,  nor  taken  by  her  creditors.  If  Its  payment 
is  to  be  avoided  in  a  suit  tl^ereon  by  her  widower,  the  maker 
must  either  establish  payment  prior  to  her  death,  or  plead  and 
establish  such  an  application,  with  the  husband's  acquiescence, 
of  an  equal  amount  of  money  after  her  death,  as  amounts  to  an 
estoppel,  such  as  the  payment  of  her  funeral  expenses. 

3.  EVIDENCE:  One  Party  Dead:  Denial  of  Other  Testimony,  in  a 
suit  on  a  note  given  by  defendant  to  his  deceased  mother,  defend- 
ant is  a  competent  witness  to  deny  conversations  occurring  af(er 
her  death  to  which  plaintiff's  witnesses  have  testified,  but  he  is 
not  a  competent  witness  to  deny  that  a  conversation  took  place 
between  him  and  her  wherein  he  agreed  to  pay  her  funeral  ex- 
penses In  acl/lition  to  the  amount  of  the  note. 

4.  OOKSTITUnONAIi  LAW:  Sec.  10,  R.  S.  1909;  Orders  Made  In 
Vacation.  Section  10,  Revised  Statutes  1909,  authorizing  the 
probate  court,  or  judge  thereof,  in  vacation,  to  refuse  to  grant 
letters  of  administration  on  estates  of  deceased  persons  not  great- 
er in  amount  than  is  allowed  by  law  as  the  absolute  property  of 
the  widower,  widow  or  minor  children,  is  not  violative  of  any 
provision  of  the  Constitution.  It  gives  to  creditors  and  other 
interested  parties  opportunity  to  challenge  the  order  by  timely 
action  in  court;  and,  besides,  the  action  of  the  court  is  not  in 
strict  sense  judicial,  but  the  statute  is  similar  to  many  others 
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enacted  for  the  public  convenience  and  to  simplify  the  business 
before  such  courts,  at  a  minimum  cost,  without  injury  to  any 
one. 

Appeal  from  Schuyler  Circuit  Court. — Hon.  N.  M.  Pettinr 

gill,  Judge. 

Reversed  ank  remanded    {with  directions) > 

Fogle  (&  Fogle  for  appellant. 

(1)  This  note  upon  the  death  of  Mary  E.  Parsons,  on 
compliance  with  the  law,  became  the  absolute  property 
of  W.  W.  Parsons,  but  the  title  thereto  passed  to  her 
legal  representative.  It  could  not  be  willed  away,  given 
away,  or  taken  by  her  creditors  or  for  Mrs.  Parsons' 
debts.  Glemi  v.  Dunn,  88  Mo.  App.  442 ;  Bamum  v.  Bar- 
num,  119  Mo.  App.  66;  Lowe  v.  Lowe's  Executors,  163 
Mo.  App.  213;  Nelson  v.  Troll,  173  Mo.  App.  51.  (2) 
The  proceeds  of  the  note  could  not  be  taJjen  to  pay  the 
expenses  of  the  administration  of  Mary  E.  Parsons,  be- 
cause it  was  the  absolute  property  of  W.  W.  Parsons  up- 
on her  death  if  he  exercised  fiis  right  in  due  time.  State  v. 
Johnson,  177  Mo.  App.  584;  Lamar's  Admr.  v.  Belcher's 
Exr.,  154  Mo.  App.  171.  (3)  The  widow  or  widower  may 
make  his  or  her  election  of  the  property  from  the  legal 
representative  of  the  estate  at  any  time  before  the  same 
is  paid  out  or  distributed  or  have  the  estate  discharged 
from  administration.  Drowry  v.  Baur,  68  Mo.  155 ;  Cum- 
mings  V.  Cummings,  51  Mo.  261 ;  In  re  Estate  of  Howard, 
128  Mo.  App.  482;  Hill  v.  Evans,  114  Mo.  App.  715; 
Lamar  v.  Belcher,  151  Mo.  App.  571 ;  Sees.*  114, 115, 116, 
117,  118,  119,  120,  10,  R.  S.  1909;  Nelson  v.  Troll,  173 
Mo.  App.  51,  (4)  If  there  were  any  arrangements  be- 
tween Harry  Harvey  and  his  mother  that  he  should  take 
the  note  after  her  death  and  pay  each  of  her  children  his 
or  her  part  or  keep  himself  his  part  or  pay  funeral  ex- 
penses or  any  other  arrangement,  such  arrangements 
were  absolutely  void,  as  testamentary  in  character.  Kyi 
V.  Westerhaus,  42  Mo.  App.  49;  Tye  v.  Tye,  88  Mo.  App. 
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330;  Tygard  v.  McComb,  54  Mo.  App.  86.  (5)  By  oper- 
ation of  law  and  the  order  of  the  probate  court,  W.  W. 
Parsons  in  this  case  became  the  absolute  owner  of  said 
note  and  entitled  to  immediate  possession  thereof  with  the 
authority  to  sue  for,  and  collect  the  same  or  the  value 
thereof  as  provided  by  Sec.  10,  E.  S.  1909.  McMillan  v. 
Wacker,  57  Mo.  App.  220;  Perkins  v.  Goddin,  111  Mo. 
App.  438.  (6)  Defendant  was  guilty  of  conversion  of  said 
note  when  he  took  the  same  from  the  trunk  in  the  way 
as  shown  by  the  evidence.  Wilkinson  v.  Misner,  158  Mo. 
551.  (7)  On  the  trial  of  this  cause  W.  W.  Parsons  was 
vested  with  all  the  rights  of  an  administrator,  hence  the 
defendant  was  incompetent  as  a  witness  to  testify  to 
any  facts  that  occurred  before  the  refusal  of  administra- 
tion. Sec.  10,  R.  S.  1909;  Myers  v.  Manlove,  101  N.  E. 
661;  Kersey  v.  O'Day,  173  Mo.  560.  (8)  M^ry  E.  Par- 
sons, the  payee  in  the  note,  was  dead  at  the  time  of  this 
trial.  The  note  was  the  cause  of  action  in  issue  and  on 
trial.  Harvey  was  the  maker  and  payor  of  said  note  and 
the  defendant  in  the  case.  The  answer  of  the  defendant 
pleaded  payment,  hence  Harvey  was  incompetent  to  tes- 
tify to  any  facts  pertaining  to  the  note  or  conversation 
concerning  it  or  to  any  circumstance  when  it  was  called 
in  controversy.  Sees.  63-54,  R.  S.  1909 ;  Weiland  v.  Way- 
land,  64  Mo.  168;  Bishop  v.  Briton,  229  Mo.  73;  Angell 
V.  Hisler,  64  Mo.  142;  Powell  v.  Bosard,  79  Mo.  App. 
672;  Hisaw  v.  Sigler,  68  Mb.  449;  Litner  v.  Gregg,  61 
Mo.  449;  Leavea  v.  Southern  Ry.  Co.,  171  Mo.  App.  2'4; 
Leavea  v.  Southern  Ry.  Co.,  266  Mo.  151.  (9)  Abandoned 
pleadings  are  competent  evidence  against  the  party  mak- 
ing them.  The  statements,  allegations,  etc.,  may  be  used 
against  the  party  making  them  and  sometimes  may  be 
used  to  show  afterthought  or  a  new  creation,  and  the 
court  erred  in  excluding  defendant's  abandoned  pleading 
offered  by  the  plaintiff  in  evidence.  Walser  v.  Wear,  141 
Mo.  463;  Edison  v.  Railroad,  248  Mo.  415. 
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Higbee  d  Mills  for  respondent. 

(1)  There  was  no  conversion  of  the  note.  Plaintiff 
was  presenj:,  heard  and  saw  his  daughter  give  it  to  de- 
fendant ;  made  no  objection.  He  knew  of  the  arrangement 
of  his  wife  and  this  d-ef endant  as  to  the  manner  in  which 
said  note  was  to  be  paid.  He  stood  by  and  permitted  de- 
fendant to  finish  payment  of  said  note  in  said  manner;  al- 
lowed him  to  defray  fimeral  expenses,  erect  a  monument, 
pay  doctor's  bill,  etc.,  as  payments  on  the  note,  which 
plaintiff  alone  was  otherwise  bound  to  pay.  Doyle  v. 
Bums,  99  N.  W.  204;  38  Cyc.  2009.  (2)  Sec.  10,  R.  S. 
1909,  is  unconstitutional  in  so  far  as  it  seeks  to  confer 
judicial  powers  upon  a  probate  judge  in  vacation.  In  re 
Letcher,  190  S.  W.  19 ;  State  ex  rel.  v.  Locker,  266  Mo. 
384;  State  ex  rel.  v.  Woodson,  161  Mo.  454;  Carter  v. 
Carter,  237  Mo.  663.  Unless  letters  have  been  properly 
dispensed  with  and  the  title  to  the  note  in  suit  properly 
passed  to  plaintiff  he  has  no  standing  in  court;  plaintiff  ^8 
demurrer  should  have  been  sustained.  MteMillan  v. 
Wackes,  57  Mo.  App.  220;  Perkins  v.  Goodwin,  111  Mo. 
App.  429.  (3)  Plaintiff  is  not  an  administrator  and  is  not 
suing  in  that  capacity.  He  claims  that  the  note  has  been 
transferred  to  him,  and  that  administration  has  been  dis- 
pensed with.  Hence  the  competency  of  defendant  as  a  wit- 
ness is  not  a  question  arising  under  Section  6354,  B.  S. 
1909.  Appellant's  argument  would  perpetually  incapac- 
itate defendant  as  a  witness  in  a  cause  wherein  the  estate 
f)f  the  deceased  was  not  interested.  The  issue  here  is. 
Did  the  defendant  convert  the  note  after  his  mother's 
death?  On  this  issue  he  is  a  competent  witness.  Weier- 
mueller  v.  ScuUin,  203  Mo.  466. 

RAILEY,  C. — This  case  was  appealed  by  plaintiff 
to  the  Kansas  City  Court  of  ^^ppoals.  and  certified  by 
the  latter  to  this  court,  on  account  of  a  constStutional 
question  raised  therein.  We  have  read  the  record,  the 
briefs  of  counsel,  and  the  opinion  of  the  Court  of  Ap- 
peals, certifying  the  case  here.  Sublject  to  the  .con- 
Digitized  by  VjOOQ  IC 


Vol.  281]  OCTOBER  TERM,  1919.  417 


Parsons  v.  Harvey. 


elusion  which  we  may  hereafter  reach,  in  respect  to  the 
constitutional  question  involved,  we  are  satisfied  with 
the  opinion  of  the  Court  of  Appeals,  and  hereby  adopt 
the  same  as  expressive  of  the  views  of  this  court,  in 
respect  to  the  matters  considered  therein. 

I.  The  above  opinion,  without  caption,  reads -as 
follows : 

*'It  is  somewhat  difficult  to  determine  whether 
plaintiff's  petition  is  a  suit  to  recover  possession  of  a 
promissory  note  alleged  to  have  been  taken  by  defend- 
ant and  converted  to  his  own  use,  or  whether  it  is  a 
suit  to  recover  the  amount  due  on  said 
WdSiw's^Kiare.  ^^*^  ^^*^  *^^  other  facts  alleged  to  show 
why  the  note  sued  on  was  not  filed  with 
the  petition.  In  view  of  the  fact  that  the  petition  prays 
for  judgment  for  the  amount  of  the  note  with  interest 
and  that  the  issue  tried  by  both  sides  was  whether  the 
note  was  paid,  we  might  regard  it  as  a  suit  on  the  note. 
However,  it  need  not  be  decided  here  what  the  suit  is. 

'*  Plaintiff  is  the  step-father  of  defendant.  The' 
latter 's  mother,  by  her  first  husband,  had  four  children, 
and  by  her  last  husband,  the  plaintiff,  she  had  two,  but 
only  one  of  these  survived  her,  the  other  dying  without 
issue.  Prior  to  May  24,  1904,  Mrs.  Parsons  owned  a 
40-acre  farm  of  unimproved  brush  land.  On  that  day 
she  and  her  husband  deeded  ^aid  land  to  the  defendant, 
reserving  the  right  to  the  possession  of  said  land  as 
long  as  they  desired  to  live  thereon,  together  with  the 
rents  and  profits  thereof  during  their  occupancy;  and 
if  the  husband,  W.  W.  Parsons,  should  survive  his  wife 
he  was  not  to  have  any  further  interest  in  or  right  to 
the  possession  of  said  land.  Said  deed  recited  a  con- 
sideration of  $1036,  and  on  the  same  day  defendant 
executed  a  mortgage  on  the  land  securing  a  note  to  Mrs: 
Parsons  for  $750,  due  in  five  years,  with  four  per  cent 
interest,  representing  the  unpaid  purchase  price  of  said 
land.  On  January  6,  1912,  this  note  was  taken  up  and 
a  new  note  given,  but  this  time  it  was  for  $500,  due  five 
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years  after  date,  bearing  six  per  cent  compound  interest 
per  annum  from. date  until  paid.  This  note  was  not 
secured,  no  mortgage  being  given  therefor,  and  the  old 
mortgage  was  released  of  record  on  January  8,  1912.  It 
is  this  $500  note  that  is  involved  herein. 

''From  the  time  said  $500-note  was  given,  up  to 
Mrs.  Parsons'  death  on  April  7,  1913,  she  kept  it  in  her 
trunk.  Upon  the  arrival  of  defendant  at  his  mother's 
home  after  her  death  and  before  her  burial,  this  note 
was  turned  over  to  him  by  plaintiff's  daughter,  defend- 
ant's half  sister,  in  the  presence  of  plaintiff,  who  made 
no  objection.  Defendant  says  it  was  turned  over  trf  him 
voluntarily  and  without  request  on  his  part,  buti  his  half 
sister,  who  was  plaintiff's  witness,  testified  that  he  de- 
manded the  note  and  when  he  received  it  he  said,  'Part 
of  this  note  belongs  to  you  folks.' 

"Plaintiff,  as  widower,  under  Section  10,  Revised 
Statutes  1909,  obtained  an  order  from  the  probate  judge, 
in  vacation,  dispensing  with  administration  on  his  wife's 
estate  on  the  ground  that  she  left  no  property  greater 
in  amount  than  that  allowed  by  law  to  the  widower  as 
his  absolute  property,  and  authorizing  said  widower  to 
sue  for,  collect  and  retain  said  property.  No  order  of 
the  probate  court  approving  this  vacation  order  was 
obtained.  After  getting  said  vacation  order,  said  wid- 
ower brought  this  suit,  either  to  collect  said  note  or  for 
its  conversion,  as  herein  above  stated. 

"The  evidence  in  plaintiff's  behalf  tended  to  show 
that  at  the  time  the  $750-note  was  taken  up  and  the 
$500-note  given  in  lieu  thereof,  the  agreement  between 
defendant  and  his  mother  was  that  he  should  reserve 
$250  to  pay  for  her  funeral  expenses  and  would,  after 
that,  pay  the  $500-note  by  giving  to  each  of  her  five 
children  the  sum  of  $100. 

"Defendant's  claim  is  that  the  agreement  was  thai 
he  was  to  furnish  money  for  her  support  from  time  to 
time  as  she  might  need  it,  and  upon  her  death  he  was  to 
take  her  body  back  to  her  old  home  in  Iowa  and  bury  it 
by  the  side  of  her  first  husband,  pay  all  funeral  ex- 
penses and  erect  a  monument  for  both,  all  out  of  the 
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$500-note ;  that  from  time  to  time  he  sent  her  money  to 
live  on,  and  upon  her  death  he  took  her  body  back  to 
Iowa  and  there  buried  it,  paid  all  funeral,  expenses  and 
erected  a  monument  at  an  expense  of  $110,  and  that  in 
this  way  the  $500-note  was  paid  in  full. 

**  While  there  was  evidence  tending  to  show  that 
defendant  did  send  money  to  his  mlother  at  various 
tSmes,  yet  it  is  not  clear  when  this  was  done.  For  aught 
that  appears,  a  large  portion  of  these  amounts  may 
have  been  sent  to  her  before  the  $500-note  was  given, 
and  this  may  have  been  the  reason  why  the  note  was 
reduced  from  $750  to  $500,  said  payments  accounting 
for  the  $250  difference.  Defendant's  mother  lived  only 
a  little  over  a  year  after  the  $500-note  was  given,  and  it 
is  not  at  all  clear  that  the  small  sums  sent  f  rpm  time 
to  time,  during  that  period,  or  indeed  at  any  time, 
amounted  to  $500.  Indeed,  it  would  seem  that  they  did 
not,  since  it  is  shown  by  the  evidence  offered  in  defend- 
ant's behalf  that  alter  all  such  payments  for  his  moth- 
er's support  and  for  her  funeral  and  monument  had 
been  made,  he  paid  one  of  his  mother's  heirs,  his  full 
sister,  $100  as  her  part  of  the  note.  It  is  difficult  to  »ee 
why  he  should  have  made  such  distribution  to  his  moth- 
er's heir  if  the  amounts  he  had  paid  out  had  equalled 
said  note  as  he  now  claims.  In  addition  to  this,  his  half 
sister  testified  that  he  told  her  he  owed  her  $100,  but 
would  not  pay  it,  as  she  owed  that  much  rent  on  the 
place  since  his  mother  died.  He  admitted  telling  her  he 
owed  her  $100,  but  was  not  allowed  to  give  the  entire 
conversation. 

**  Defendant  first  filed  an  answer  in  which  he  set  up 
that  he  had  paid  his  mother's  funeral  bills,  at  plaintiff's 
request,  amomiting  to  $114.50,  and  that  plaintiff  owed 
defendant  $100  as  rent  for  the  place  he  had  occupied 
since  his  wife's  death;  but  defendant  afterwards  filed 
an  amended  answer,  setting  up  that  by  supporting  his 
mother  and  paying  her  funeral  bills  and  $110  for  a 
monument  he  had  paid  said  note.  The  original  answer 
was  offered  in  evidence  by  plaintiff,  but  was  excluded 
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by  the  court.  W|e  think  it  should  have  been  admitted  for 
whatever  it  was  worth  as  an  admission: 

'*  Whatever  was  still  due  on  the  note  at  Mrs.  Par- 
sons' death  would  pass  to  her  legal  representatives  the 
moment  one  was  appointed,  and,  if  the  appointment  of 
one  was  legally  dispensed  with,  then  said  note  became 
the  absolute  property  of  her  husband  as  widower.  It 
could  not  be  given  away  by  her,  or  willed  away,  nor 
taken  by  her  creditors.  [Sec.  120,  E.  S.  1909;  Glenn  v. 
Gunn,  88  Mo.  App.  442;  Nelson  v.  Troll,  173  Mo.  App. 
51.]  Doubtless,  if  plaintiflF  stood  by  and  allowed  defend- 
ant to  pay  out  money  for  funeral  expenses  and  for  a 
monument  upon  the  idea  that  such  agreement  with  his 
mother  was  valid,  plaintiff  would  be  estopped.  But  there 
was  no  plea  of  estoppel  in  this  case,  nor  does  it  appear 
that  plaintiff  knew  or  consented  that  defendant  should 
expend  money  for  a  monument. 

'*  While  defendant  may  have  been  a  competent  wit- 
ness to  deny  conversations  testified  to  by  plaintiff's  wit- 
nesses as  having  occurred  after  Mrs.  Parsons'  death 
(Weiermueller  v.  Scullin,  203  Mo.  466),'  still  he  was  not 
a  competent  witness  to  deny  that  a  conversation  took 
place  between  him  and  his  mother  wherein  the  agree- 
ment was  that  he  was  to  pay  the  funeral  expenses  out 
of  the  $250  which  represented  the  difference  between 
the  $750-note  and  the  $500-note.  That  was  testifying 
in  regard  to  the  contract  between  him  and  his  mother. 
It  was  the  contract  in  issue  and  on  trial  and  the  opposite 
party  to  that  contract  was  dead.  Plaintiff  had  from 
the  first  objected  to  his  competency,  and  upon  his  denial 
of  such  conversation,  moved  to  strike  out  the  evidence 
as  incompetent,  but  the  objection  was  overruled,  and 
exceptions  were  saved. 

''It  is  apparent  from  the  foregoing  that  appellant 
is  entitled  to  a  reversal  and  remanding  of  the  case  unless 
a  contention  made  by  the  defendant,  which  we  have  not 
mentioned  until  now,  must  be  upheld. 

''That  contention  is  that  the  mere  order  of  the  pro- 
bate judge  made  in  vacation,  and  without  any  order  of 
the  court  approving  or  confirming  it,  is  wholly  insnffi- 
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cient  to  dispense  with  administration  and  vest  .title  to 
the  note  in  plaintiif  as  Mrs.  Parsons'  widower.  Con- 
sequently, defendant  says  that  neither  plaintiflF's  petition 
nor  his  evidence  shows  any  cause  of  action  in  him.  This 
contention  is  based  upon  the  claim  that  Section  10,  Re- 
vised Statutes  1909,  which  authorizes  the  probata  judge 
in  vacation  to  make  such  order,  is,  to  that  extent,  un-  • 
constitutional,  in  that  it  is  in  conflict  with  Sections  1  and 
34  of  Article  6  of  the  Constitution.  This  claim  of  un- 
constitutionality was  asserted  from  the  first,  being  clear- 
ly and  specifically  set  up  in  the  answer  filed  and  pre- 
served throughout  the  case. 

"We  are,  therefore,  unable  to  decide  the  case  with- 
out either  ignoring  this  point  or  else  passing  upon  it  one 
way  or  the  other.  The  jurisdiction  to  decide  the  con- 
stitutionality of  the  section,  however,  lies  with  the  Su- 
preme Court,  and  not  with  us.  Hence  it  is  our  duty  to 
order  the  case  transferred  to  that  court,  which  is  accord- 
ingly done.  All  concur." 

II.  It  is  contended  by  appellant  that  the  order  of 
the  probate  judge  in  vacation,  without  any  order  of  the 
probate  court  approving  or  confirmin,g  it,  is  sufficient  to 
dispense  with  administration,  and  to  vest  title  to  the 
note  in  controversy  in  plaintiff  as  Mrs.  Parsons'  widow- 
er. Defendant  accordingly  asserts  that  neither  plain- 
tiff *s  petition,  nor  his  evidence,  show  any 
v^watiOT.  cause  of  action  in  him.  The  above  contention 
is  based  upon  the  idea  that  Section  10,  Re- 
vised Statutes  1909,  which  authorizes  the  probate  judge 
in  vacation  to  make  such  an  order,  is,  to  that  extent,  un- 
constitutional, in  that  it  is  in  conflict  with  Sections  1 
and  34  of  Article  6,  of  the  Constitution. 

Sections  1  and  34  of  Article  6  of  the  Constitution, 
relied  on  by  appellant,  read  as  follows : 

**Sec.  I  The  judicial  power  of  the  State,  as  to  mat- 
ters of  law  and  equity,  except  as  in  this  Constitution 
otherwise  provided,  shall  be  vested  in  a  Supreme  Court, 
the  St.  Louis  Court  of  Appeals,  circuit  courts,  criminal 
courts,  probate  courts,  county  courts  and  municipal 
corporation  courts." 
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**Sec.  34.  The  General  Assembly  shall  establish  in 
every  county  a  probate  court,  which  shall  be  a  court  of 
record,  and  consist  of  one  judge,  who  shall  be  elected. 
Said  court  shall  have  jurisdiction  over  all  matters  per- 
taining to  probate  business,  to  granting  letters  testament- 
ary and  of  administration,  the  appointment  of  guard- 
ians and  curators  of  minors  and  persons  of  unsound 
mind,  settling  the  accounts  of  executors,  administrators, 
curators  and  guardians  and  the  sale  or  leasing  of  lands 
by  administrators,  curators  and  guardians;  and  also 
jurisdiction  over  all  matters  relating  to  apprentices; 
Provided,  That  until  the  General  Assembly  shall  provide 
by  law  for  a  uniform  system  of  probate  courts,  the  juris- 
diction of  probate  courts  heretofore  established  shall 
remain  as  now  provided  by  law." 

Section  35  of  said  Article  6  readg  as  follows : 

''Probate  courts  shall  be  uniform  in  their  organiza- 
tion, jurisdiction,  duties  and  practice,  except  that  a  sep- 
arate clerk  may  be  provided  for,  or  the  judge  may  be 
required  to  act,  ex  officio,  as  his  own  clerk." 

In  addition!  to  above  Sections  1  and  34  of  Article  6, 
we  are  cited  by  appellant,  in  support  of  his  contention 
that  Section  10,  Revised  Statutes  1909,  is  unconsti- 
tutional, to  the  following  authorities:  State  ex  rel.  v. 
Locker,  266  Mo.  384;  State  ex  rel.  v.  Woodson,  161  Mo. 
1.  c.  454;  In  re  Letcher,  190  S.  W.  19. 

In  the  last  named  case.  Court  in  Banc  was  called  up- 
on to  construe  Sections  10409,  10412  and  10413,  Revised 
Statutes  1909.    These  three  sections  read  as  follows : 

'*Sec.  10409.  If  any  person  whose  office  has  become 
vacated,  or  his  executors  or  administrators,  shall  fail  to 
deliver  any  record,  book  or  paper  to  the  person  entitled 
to  the  same,  any  judge  of  the  Supreme  or  Circuit  Court, 
upon  the  affidavit  of  any  credible  person,  setting  forth 
the  facts,  may  issue  his  warrant,  directed  to  the  sheriff, 
marshal  or  coroner,  commanding  him  to  seize  all  the 
records,  books  and  papers  appertaining  to  such  office, 
and  deliver  them  to  the  proper  officer  named  in  such 
warrant. 
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*  *  Sec.  10412.  Any  person  aggrieved  by  any  such  war- 
rant may  apply  to  any  judge  of  the  Supreme  or  Circuit 
Court,  who,  upon  affidavit  of  the  applicant  that  injustice 
has  been  done  or  is  about  to  be  done  by  such  warrant, 
shall  issue  a  citation  to  all  persons  interested,  command- 
ing them  to  appear  before  him  at  a  place  and  time  named 
in  the  citation,  which  shall  be  served  by,  the  sheriff, 
marshal  or  coroner. 

**Sec.  10413.  The  judge  may  enforce  obedience  to 
such  citation  by  attachment,  and  shall  proceed  in  a  sum- 
mary manner  and  determine  the  matter  according  to 
right  and  justice,  and  may  issue  his  warrant  for  the  res- 
toration of  any  record,  book  or  paper  found  to  have 
been  improperly  seized." 

Judge  Faris,  speaking  for  Court  in  Banc,  on  page 
21,  said : 

*'Even  a  casual  examination  of  the  statutes  under 
which  the  initial  proceeding  herein  was  brought  (Article 
1  of  Chapter  101,  R.  S.  1909)  shows  that  it  is  contem- 
plated that  a  hearing  may  be  had  thereunder  to  deter- 
mine the  right  of  possession  of  the  records  claimed  in 
the  affidavit.  Indeed,  it  is  patent  that  any  scheme  or  so- 
called  procedure  which  (upon  an  order  issued  pursuant 
to  an  ex  parte  affidavit)  would  permit  one  person  to  take 
from  another  any  article,  or  record,  or  property,  arbitra- 
rily, without  any  hearing,  or  day  in  court,  or  without 
affording  any  opportunity  to  be  heard,  would  be  to  take 
the  property  of  another  without  due  process  of  law. 
[Hovey  v.  Elliott,  167  U.  S.  409,  17  Sup.  Ct.  841,  42  L. 
ted.  215.]  In  short,  unless  we  construe  the  statutes  in 
question  as  contemplating  among  their  provisions  the 
affording  of  an  opportunity  for  a  hearing  of  the  disput- 
ed question  of  the  right  of  possession  of  the  records  so 
arbitrarily  taken,  then  the  whole  scheme  is  utterly  void. 
To  uphold  these  statutes  at  all,  we  must  contrue  Sections 
10412  and  10413  as  permitting  a  hearing  to  one  from 
whose  possession  records  are  arbitrarily  taken  by  order 
of  the  court,  or  judge  who  issues  such  'warrant.*  In 
such  a  hearing,  wherein  the  court  or  judge  is  required  to 
'determine  the  matter  according  to  right  and  justice' 
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(Section  104113,  B.  S.  1909),  such  oflB.cer  or  tribunal  acts 
judicially,  otherwise  he  could  not  act  at  all.'^ 

On  pa^e  22,  Judge  Fabis  further  observed : 

fat  follows,  we  think,  that  Sections  10409,  10412, 
and  10413,  Revised  Statutes  1909,  so  far  as  they  purport 
to  give  this  court,  or*  a  judge  thereof,  original  jurisdic- 
tion to  issue  the  order  therein  provided  for  and  to  hear 
and  determine  the  disputed  right  to  the  possession  of 
books  and  records,  according  to  ri^ht  and  justice,  are 
void  because  not  within  constitutional  delimitations.'' 

The  facts  in  above  case,  as  well  as  the  holding  of  the 
court  in  reference  thereto,  clearly  distinguish  it  from  the 
matter  now  before  us. 

In  State  ex  rel.  v.  Locker,  266  Mo.  384  and  following, 
the  question  before  Court  in  Banc  was  whether  the  pro- 
bate courts  of  this  State,  by  virtue  of  Sections  2441-2, 
are  authorized  to  issue  writs  of  habeas  corpus.  Judge 
Graves,  speaking  for  said  court,  on  page  392,  held  that 
they  were  not  authorized  by  the  provisions  of  our  Con- 
stitution to  issue  such  writs.  The  question  now  before 
us  was  neither  considered  nor  discussed. 

In  State  ex  rel.  v.  Woodson,  161  Mo.  1.  c.  446-7,  a 
judge  of  the  circuit  court,  in  vacation,  at  the  instance  of 
the  Supervisor  of  Building  &  Loan  Association,  in  wind- 
ing up  its  affairs,  examined  the  matters  presented  for 
his  consideration,  and  made  the  following  order  in  ref er- 
ence  to  the  subject:  ^*It  is  therefore  ordered  that  said 
building  and  loan  association  be  dissolved,  and  the  offi- 
cers, agents,  and  employees  of  said  association  are  here- 
by enjoined  from  further  conducting  the  business  of  said 
association,"  etc.  Judge  Valliant,  speaking  for  Court 
in  Banc,  on  pages  454-5,  said : 

''It  is  contended,  that  our  Statutes  confer  on  the 
Judge  the  authority  to  hear  and  determine  the  whole 
issues  in  a  case  of  this  kind  in  vacation.  If  there  is  such 
a  statute,  it  is  in  violation  of  Section  1,  Article  6,  of  our 
Constitution,  above  quoted.  In  that  section  the  Constitu- 
tion di8pK)ses  of  all  the  judicial  power  of  the  State  in 
matters  of  law  and  equity,  and  it  leaves  nothing  to  be 
disposed  of  by  the  General  Assembly.  This  is  the  view 
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the  Supreme  Court  of  Michigan  took  of  the  same  subjeftt. 
That  court  said:  *By  Article  6,  Section  1,  of  our  Con- 
stitution, the  judicial  power  is  vested  in  one  supreme; 
court,  in  circuit  courts,  in  probate  courts,  and  in  justices 
of  the  peace.  .  .  Section  2  of  this  act  confers  upon  the 
judge  in  vacation  the  authority  to  hear  and  determine 
summarily  upon  the  questions  of  the  insolvency  of  the 
debtor;  the  giving  or  attempting  to  give  preferences; 
his  refusal  or  neglect  to  make  assignment  of  his  proper- 
ty; and  his  orders  and  judgment  (if  he  makes  any)  are 
final  and  conclusive.  ...  A  statute  which  confers  sucli 
judicial  powers  upon  a  circuit  judge  at  chambers  is 
clearly  in  conflict  with  Article  6,  Section  1,  of  the  Con- 
stitution.'    [Rifeser  v.  Hoyt,  53  Mich.  185.] 

**What  is  here  said  is  in  reference  to  judicial  power 
in  its  strict  sefise.  There  are  quasi-judicial  powers  con- 
f erred  upon  quasi-judicial  bodies,  and  powers  to  do  cer- 
tain acts  in  vacation,  judicial  in  character,  but  subsidiary 
to  a  suit  pending  or  about  to  be  instituted  in  court,  are 
conferred  cm.  judges  of  courts;  but  the  power  to  try  issues 
in  a  suit  at  law  or  in  equity,  and  pronounce  judgment  or 
decree  upon  the  facts  found  or  confessed,  can  be  confer- 
red, under  our  Constitution,  only  on  a  fully  organized 
court."    (Italics  ours). 

In  the  above  case,  the  order  made  by  the  trial  judge 
in  vacation,  indicates  that  he  attempted  to  try  the  cause, 
as  he  would  have  done  had  all  the  proceedings  taken  place 
during  the  regular  term  of  court.  The  suggestions  made 
by  Judge  Valliant,  italicised  as  above,  clearly  indicate 
that  his  views  of  the  law  are  not  in  accord  with  appel- 
lant's, based  upon  the  facts  before  us. 

Section  10,  Revised  Statutes  1909,  the  constitutional- 
ity of  which  is  challenged  by  appellant,  reads  as  follows : 

**The  probate  court,  or  the  judge  thereof  in  vacation, 
in  its  or  his  discretion,  may  refuse  to  grant  letters  of 
administration  on  estates  of  deceased  persons  not  greater 
in  amount  than  is  allowed  by  law  as  the  absolute  property 
of  the  widower,  widow  or  minor  children  under  the  age 
of  sixteen  years.    Proof  may  be  allowed  by  or  on  behalf 
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of  such  widower,  widow  or  minor  children  before  the 
probate  court  or  judge  thereof  of  the  value  and  nature  of 
such  estate,  and  if  such  court  or  judge  shall  be  satisfied 
that  no  estate  will  be  left  after  allowing  to  the  widower, 
widow  or  minor  children  their  absolute  property,  he  or 
it  shall  order  that  no  letters  of  administration  shall  be 
issued  on  such  estate,  unless,  on  the  application  of  cred- 
itors or  other  parties  interested^  the  existence  of  other 
or  further  property  be  shown.  And  after  the  making 
,of  such  order,  and  until  such  time  as  the  same  may  be 
revoked,  such  widower,  widow  or  minor  children  shall  be 
authorized  to  collect,  sue  for  and  retain  all  the  property 
belonging  to  such  estate ;  if  a  widower  or  widow,  in  the 
same  manner  and  with  the  same  effect  as  if  he  or  she 
had  been  appointed  and  qualified  as  executor  or  executrix 
of  such  estate ;  if  minor  children  under  the  age  of  sixteen 
years,  in  the  same  manner  and  with  the  same  effect  as 
now  provided  by  law  for  proceedings  in  court  by  infants 
in  bringing  suits.*' 

The  order  made  by  the  probate  judge  in  vacation^  is 
couched  in  the  following  language : 

*^Now  at  this  day  comes  William  W.  Parsons,  and 
shows  to  the  court  that  he  is  the  widower  of  Mary  F. 
Parsons,  late  of  the  county  of  Schuyler,  deceased,  who 
died,  having  at  the  time  of  her  death  personal  property 
in  this  State,  not  greater  in  amount  than  is  allowed  by 
law  as  the  absolute  property  of  the  widower. 

*^To  the  end,  therefore,  that  the  said  William  W. 
Parsons,  as  such  widower,  may  be  authorized  and  em- 
powered to  collect,  sue  for  and  retain  said  property,  as 
his  absolute  property,  as  provided  by  law,  it  is  ordered 
that  letters  of  administration  on  said  estate  be  refused, 
unless  on  the  application  of  creditors  or  other  parties 
interested,  the.  existence  of  further  or  other  property  be 
shown."    (Italics  ours.) 

Other  sections  of  the  Administration  and  Guardian 
laws  of  this  State  have  been  enacted  for  the  benefit  and 
convenience  of  the  public,  which  are  similar  in  principle 
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to  Section  10,  supra,  some  of  which  are  as  follows :  Sec- 
tions 9,  29,  404,  424,  547,  Revised  Statutes  1909. 

It  is  manifest  that  Section  34  of  Article  6  of  our 
Constitution  confers  upon  probate  courts  complete  juris- 
diction over  all  matters  pertaining  to  probate  business. 
There  is  nothing  in  our  Constitution  which  forbids  the 
General  Assembly  from  passing  practical  and  cofaamon- 
sense  statutes,  like  Section  10,  supra,  which  facilitate 
the  transaction  and  convenience  of  public  business,  at 
a  minimum  expense,  and  that,  too,  without  doing  an  in- 
jury to  creditors  and  other  persons,  whose  rights  may 
still  be  asserted  before  the  court.  The  judge  in  the  case 
at  bar,  disposed  of  the  question  before  him,  just  as  he 
would  have  done,  had  the  matter  been  presented  during 
term  time.  The  order  made  was  not  final,  and  appellant, 
if  he  had  seen  fit  to  do  so,  might  have  challenged  the  ac- 
tion of  the  jtidge,  by  taking  timely  steps  before  the  court. 
These  statutes  are  enacted  because  of  their  public  con- 
venience. They  simplify  the  business  before  such  courts, 
at  a  minimum  cost,  and  without  injury  to  anyone.  Our 
court  has,  from  time  to  time,  sustained  laws,  which  au- 
thorized a  judge  or  judges  to  perform  some  duty  en- 
joined upon  him  by  the  General  Assembly.  [State  ex  rel. 
Lionberger  v.  Tolle,  71  Mo.  1.  c.  648;  State  ex  rel,  O'Mal- 
ley  V.  Lesueur,  103  Mo.  1.  c.  262-3;  State  v.  Hathaway, 
115  Mo.  1.  c.  49;  State  ex  rel.  v.  Higgins,  125  Mo.  1.  c. 
368;  St.  Joseph  v.  TruckenmiUer,  183  Mo.  9;  State  ex 
rel.  V.  Andrae,  216  Mo.  1.  c.  629 ;  State  ex  rel.  v.  Bird,  253 
Mo.  1.  c.  579;  State  ex  rel.  v.  Tincher,  258  Mo.  1.  c.  19; 
Johnson  v.  Railroad,  259  Mo.  1.  c.  544 ;  School  District  v. 
School  District,  181  Mjo.  App.  1.  c.  592;  7.  R.  C.  L.  sec.  2, 
p.  97*;  7  R.  C.  L.  sees.  6  and  7,  pp.  777-8;  15  R.  C.  L.  sec. 
12,  p.  522.] 

in  State  v.  Hathaway,  115  Mo.  1.  c.  49,  in  discussing  a 
^similar  question.  Judge  Q-antt,  among  other  things,  said : 

''As  was  said  by  the  Supreme  Court  of  Indiana  in 
Wilkins  v.  State,  16  N.  E.  Rep.  192,  upon  this  identical 
point:  'If  the  appellant  were  correct  in  his  assumption, 
then  every  school  examiner  who  examines  an  applicant  for 
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license,  every  clerk  who  accepts  and  acts  upon  affidavit, 
every  auditor  who  accepts  an  abstract  of  title  when  he 
loans  school  funds,  and  every  officer  who "  approves  a 
report,  would  exercise  judicial  functions.  That  they  do, 
in  some  degree,  act  judicially,  is  true,  and  do  does  every 
officer  from  the  governor  to  constable,  who  is  invested 
with  discretionary  powers ;  .  .  .  but  no  one  of  these 
officers  exercises  judicial  judgment  in  the  sensed  that 
a  cotirt  or  a  judge  does.  These  officers,  one  and  all,  are 
ministerial  officers  and  not  judges  or  courts;  and  the 
judicial  functions  meant  by  the  Constitution  are  such 
only  as  courts  or  judges  exercise/ 

**A  judicial  duty  within  the  meaning  of  the  Con- 
stitution Is  such  a  duty  as  legitimately  pertains  to  an 
officer  in  the  department  designated  by  the  Constitution 
as  judicial.  And  we  can  but  commend  in  this  connec- 
tion the  language  of  the  same  court  in  Floumoy  v.  City, 
17  Ind.  169:  'An  act  is  none  the  less  ministerial  because 
the  person  performing  it  may  have  to  satisfy  himself 
that  the  state  of  facts  exists  under  which  it  is  his  right 
and  duty  to  perform  the  act.'  This  rule  is  one  quite 
familiar  in  this  State.  It  is  one  that  governs  sheriffs 
and  constables  in  making  levies  and  has  been  applied 
to  the  Secretary  of  the  State  in  determining  the  suffi- 
ciency of  a  certificate  under  the  election  law.  State  ex 
rel.  V.  Lesueur,  103  Mo.  253." 

In  State  ex  rel.  v.  Higging,  125  Mo.  1.  c,  368,  Judge 
Black,  speaking  for  the  court,  said: 

^^As  said  in  People  ex  rel.  v.  Provines,  34  Cal.  520, 
1.  c.  540,  tvhere  a  like  provision  vas  under  consideration : 
'There  is  nothing  in  the  third  article  of  the  Constitution 
which  prohibits  a  judicial  officer  from  exerdsing  func- 
tions, not  in  their  nature  judicial,  if  they  do  not  belong 
to  either  the  legislative  or  executive  departments,  as 
they  are  defined  and  limited  in  the  Constitution.'  " 
(Italics  ours.)  ^ 

In  State  ex  rel.  v.  Andrae,  216  Mo.  1.  c.  629,  Judge 
Graves,  in  discussing  this  subject,  said: 

**The  'judicial  powers'  referred  to  in  the  Consti- 
tution are  those  *as  to  matters  of  law  and  equity.'  This 
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means  sudi  powers  and  authority  as  courts  and  judges 
exercise;  such  as  legitimately  pertain  to  an  oflBcer  in 
the  department  designated  by  the  Constitution  as  ju- 
dicial; such  as  are  exerdised  in  the  ordinary  forms  of 
a  court  of  justice,  in  a  suit  between  parties,  with  process. 
It  does  not  include  every  authority  judicial  in  its  na- 
ture which  requires  the  exercise  of  judgment  or  discre- 
tion. [State  V.  Hathaway,  115  Mo.  36,  48,  49,  and  cases 
cited.]" 

In  State  ex  rel.  v.  Bird,  253  Mo.  1.  c.  579,  Judge 
Brown,  speaking  for  Court  in  Banc,  said : 

**By  Sections  34  and  35,  Article  6,  of  our  Constitu- 
tion, it  is  further  provided  that  the  General  Assembly 
shall  create  probate  courts  with  uniform  jurisdiction 
and  duties;  so  that  the  Legislature  was  undoubtedly 
authorized  to  vest  in  said  courts  such  additional  powers 
not  named  in  the  Constitution  as  it  deemed  proper." 

In  State  ex  rel.  v.  Tincher,  258  Mo.  1.  c.  19,  Judge 
Walker,  speaking  for  Court  in  Banc,  said : 

**  Despite  the  constitutional  provision,  therefore,  in 
regard  to  jurisdiction  and  the  evident  purpose  in  view 
in  the  establishment  of  probate  courts,  it  is  no  longer 
an  open  question  here  as  to  the  right  of  the  Legislature 
to  add  to  the  powers  of  such  courts."  • 

In  Johnson  v.  Railroad,  259  Mo.  1.  c.  544,  Judge 
Graves,  after  quoting  from  the  Woodson  case,  supra, 
among  other  things,  said: 

**In  other  words,  the  judicial  power  referred  to  in 
the  constitutional  provision,  supra,  has  reference  to  the 
actual  and  real  trial  and  determination  of  *  matters  of 
law  and  equity'  and  not  to  miere  preliminary  steps  neces- 
sary to  be  taken  for  the  institution  of  the  suit  in  law 
or  equity.  In  our  judgment  the  statute  does  not  violate 
the  Constitution,  and  this  point  is  ruled  against  the 
defendant." 

We  do  not  deem  it  necessary  to  quote  further  from 
these  authorities.  They  sustain  the  right  of  the  Legis- 
lature to  pass  such  laws,  for  the  convenience  of  the  pub- 
lic. We  are  of  the  opinion  that  Section  10,  Revised  Stat- 
utes 1909,  is  not  obnoxious  to  the  criticism  leveled  against 
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it  by  appellant,  nor  does  it  conflict  with  either  Sections 
1  or  94  of  Article  6  of  our  Constitution. 

In  view  of  the  foregoing,  we  reverse  and  remand 
the  cause  with  directions  to  the  trial  court  to  proceed 
with  same  in  accordance  with  the  views  heretofore  ex- 
pressed. 

White  and  Mozley,  CC,  concur. 

PER  CURIAM:— The  foregoing  opinion  of  Railey, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  All 
of  the  judges  concur. 


HUaH  A.  THOMPSON  et  aJ.  v.  TIMOTHY  J.  LYONS 
and   SAMUEL  B.  STROTHER,  Administrator  of 
Estate  of  FRED^MEYN,  Appellants. 

Division  Two,  March  13,  1920. 

1.  PLEADIKO:  Cause  of  Action:  Fraud  and  Deceit.  A  petition  al- 
leging that  defendants  represented  to  plaintiffs  that  a  certain 
tract  of  10.4  acres  was  worth  $3000  an  acre,  that  It  could  be 
bought  for  such  sum,  that  relying  on  said  representations  plain- 
tiffs put  up  $16,200  for  the  purchase  of  a  half  interest  in  the 
land,  that  said  representations  were  false  and  made  to  deceive 
and  defraud  plaintiffs,  states  a  cause  of  action  with  sufficient 
clearness  to  authorize  the  introduction  of  evidence  to  support 
it,  there  being  no  demurrer  filed. 

2.  FRAUD  AND  DECEIT:  Verdict  of  Jury.  The  verdict  of  a  jury 
in  an  action  for  fraud  and  deceit  concludes  the  credibility  of  the 
witnesses  who  testified  to  the  substantial  facts  necessary  to 
support  a  petition  stating  a  cause  of  action. 

3.  LHOTATIONS:  Purchase  of  Land  Situate  in  Another  State:  Ap- 
plicatory  Statute.  In  an  action  for  fraud  and  deceit,  practiced  by 
defendants  upon  plaintiffs,  resulting  in  the  purchase  of  land 
situate  in  another  state,  the  question  of  limitations  is  governed 
by  the  statute  of  such  foreign  state,  since  the  transaction  occur- 
red in  said  state,  although  the  sYiit  is  brought  in  this  State. 


:  Fraud:  Discovery:  Diligence.     The  statute  of  the  foreign 

state  in  which  the  land  transaction  occured,  providing  that  '"an 
action  for  relief  on  ground  of  fraud"  shall  be  brought  within  two 
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years,  but  that  "the  cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud,"  cannot  be  held  to  bar 
the  action  on  the  sole  ground  that  no  facts  were  pleaded  or  prov- 
en to  show  that  reasonable  diligence  was  used  to  discover  the 
fraud. .  The  said  statute,  has  been  construed  by  the  courts  of  the 
foreign  state  to  mean  that  if  for  any  reason  no  obligation  exists 
to  consult  the  record  which  the  law  requires  te^  be  kept  as  the 
source  of  information,  or  if  the  defrauded  person  be  circumyented 
from  taking  advantage  of  his  opportunity,  no  duty  rests  upon  the 
defrauded  person  to  improve  with  diligence  the  opportunity  of 
learning  that  which  the  record  discloses.  No  duty  rests  upon  the 
defrauded  person  to  examine  records  which  do  not  impart  notice, 
but  which  are  the  records  of  a  private  realty  company,  to  whose 
books  he  has  no  right  of  access. 

5.  :  :  :  — ■ :  Bacorded  Deed:  OonBideratlon  of 

One  Dollar.  The  Supreme  Court  of  Kansas  holds  that  a  record 
imparts  notice  only  of  what  it  contains.  The  record  of  a  deed 
reciting  a  consideration  of  one  dollar  is  not  notice  that  the  pur- 
chase price  of  the  land  was  |14,920,  instead  of  |32,400,  which  de- 
fendants represented  to  plaintifTs  was  the  purchase  price.  That 
record  imposed  no  duty  on  plaintifTs  to  use  diligence  to  discover 
the  fraud. 


:    — :    :    :    Fiduciary   Belatloii:    Partnais. 

Where  plaintiffs  and  defendants  had  entered  into  partnership  for 
the  purchase  of  the  land  and  defendants  represented  to  plaintiffs 
that  the  land  was  worth  $32,400  and  induced  plaintiffs  to  put 
up  $16,200  for  the  purchase  of  a  half  interest,  and  with  the  money 
thus  placed  in  their  hands  defendants  bought  the  entire  tract 
for  $14,960,  and  a  deed  conveying  the  tract  to  one  of  them  ex- 
pressed a  consideration  of  only  one  dollar,  there  existed  a  fiduciary 
relation,  and  the  plaintiffs  had  a  right  to  rely  on  defendants' 
representations  and  were  not  required  to  use  diligence  to  discover 
that  they  were  false,  and  the  Statute  of  Limitations  did  not  be- 
gin to  run  until  they  actually  discovered  the  fraud. 

:  :  :  :  Pleading.    Where  plaintiff  merely 

alleges  that  he  did  not  discover  the  fraud  until  a  certain  date, 
and  defendant,  without  questioning  the  sufficiency  of  the  peti- 
tion, goes  to  trial,  he  cannot  complain  that  the  petition  did  not 
sufficiently  plead  reasonable  diligence  to  discover  the  fraud.  Be- 
sides, where  the  bar  to  the  action  is  first  raised  by  defendant's 
plea  of  the  statute  of  the  state  where  the  transaction  occured, 
and  in  reply  to  that  plea  plaintiff  alleges  that  the  facts  con- 
stituting the  fraud  were  not  discovered  by  him  until  a  certain 
date,  and  no  objection  to  the  sufficiency  of  the  reply  is  made, 
there  is  no  room  for  a  complant  that  the  petition  did  not  allege 
reasonable  diligence  to  discover  the  fraud. 
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8.  :  :  Time  Between  Death  of  Defendant  and  Admlnis- 

tration.  The  time  elapsing  between  the  death  of  a  defendant  and 
the  appointment  of  his  administrator  is  excluded  in  computing 
the  time  the  Statute  of  Limitations  has  run.  So  that,  in  an  ac- 
tion for  fraud  and  deceit,  if  the  time  between  the  date  when  the 
fraudulent  transaction  was  closed  up  and  the  date  when  defend- 
ant's administrator  was  brought  in  has  not  been  five  years,  ex- 
cluding the  time  which  elapsed  between  the  death  of  the  defendant 
and  the  appointment  of  his  administrator,  the  action  is  not  barred 
by  the  Missouri  Statute  of  Limitations. 

9.  FRAUD  AND  DECEIT:  Immoral  or  Illegal  Contract:  XJnawftil 
Use  of  Official  Position:  Becovery.  Courts  refuse  to  grant  relief 
for  gambling  and  other  immoral  or  unlawful  contracts,  either  by 
enforcing  them,  or  by  awarding  damages  for  the  breach  of  them; 
but  where  one  of  the  parties  is  defrauded  by  a  transaction  against 
public  policy,  he  may  recover  in  an  action  for  fraud  and  deceit 
the  money  fraudulently  obtained  from  him.  So  that  where  de- 
fendants induced  plaintiffs  to  put  up  money  for  a  half  interest  in 
land  to  be  purchased  and  falsely  represented  that  the  property 
was  worth  $32,400  and  could  not  be  purchased  for  lees,  and  further 
represented  that  plaintiffs  should  not  be  known  in  the  deal  for 
the  reason  one  of  defendants  was  a  county  commissioner  and  the 
other  a  member  of  the  drainage  board  and  they  could  get  the 
property  cheaper  If  plaintiffs  were  not  known  in  the  deal,  and 
plaintiffs  put  up  $16,200  and  the  deed  expressed  a  consideration 
of  only  one  dollar  and  named  only  one  of  the  defendants  as  gran- 
tee, and  it  afterwards  developed  that  the  entire  property  had  been 
bought  for  only  $14,960,  a  recovery  by  plaintiff's  in  their  action  of 
fraud  and  deceit,  is  not  precluded  on  the  theory  that  they  and 
defendants  had  entered  into  an  illegal  contract  or  scheme,  out  of 
which  defendants'  liability  arose.  The  rule  Is  that  if  defendants 
by  misrepresentation  of  certain  facts,  or  by  an  illegal  use  of  their 
official  position,  Induced  plaintiffs  to  enter  into  an  illegal  contract 
and  thereby  defrauded  plaintiffs  out  of  their  money,  defendanU 
cannot  resist  recovery  by  plaintiffs  In  an  action  of  fraud  and 
deceit  on  the  ground  that  the  scheme  was  unlawful. 

10.  ' :   Measure  of  Damagea     Where  one  person  makes  a  pur 

chase  for  another,  or  where  one  of  two  or  more  joint  purchasers 
conducts  a  Joint  purchase,  and  falsely  represents  that  the  price 
is  actually  greater  than  what  is  actually  paid  for  the  property, 
the  measure  of  damages  is  the  difference  between  the  amount  ac- 
tually paid  by  the  party  defrauded  and  the  true  purchase  price. 
So  where  defendants,  in  an  endeavor  to  induce  plaintiffs  to 
join  with  tl^em  to  purchase  land,  represented  that  the  property 
was  worth  $3000  per  acre,  whereas  it  was  actually  bought  by  de> 
fendants   for   less   than   $1500   per  acre,   the  court  properly   re- 
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fused  an  instruction  directing  the  Jury  to  return  a  verdict  for 
defendants  if  at  the  time  plaintiffs  bought  a  half  interest  the 
property  was  reasonably  worth  $3000  per  acre;  but  properly  In- 
structed the  jury  to  assess  plaintiffs'  damages,  if  they  found 
for  plaintiffs,  at  the  difference  between  what  plaintiffs  paid  de- 
fendants for  a  half  interest  and  one-half  the  amount  defendants 
actually  paid  to  the  grantor  for  the  entire  tract. 

Appeal  from  Jackson  Circuit  Court. — Hon.  Thomas  B. 
Buckner,  Judge. 

Affirmed. 

John  H.  Lucas,  William  G.  Holt  and  C.  W.  Trickett, 
for  appellants. 

(1)  The  amended  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  defendants, 
because :  The  gist  of  the  action  is  alleged  fraud  inducing 
the  sale  and  purchase  of  real  estate,  (a)  The  contract 
is  not  charged  to  be  in  writing;  therefore,  it  must  be 
presumed  to  rest  in  parol.  The  Statute  of  Frauds  applies, 
and  no  cause  of  action  can  be  stated.  Sec.  2788,  R.  S. 
1909;  Knight  v.  Rawlings,  205  Mo.  412.  (b)  The 
amended  petition  fails  to  state  a  single  act  upon  the 
part  of  the  defendants  or  either  of  them  which  con- 
cealed or  tended  to  conceal  the  alleged  fraud.  ^^It  must 
be  of  an  affirmative  character  and  must  be  alleged  and 
proved."  State  ex  rel.  v.  Musick,  145  Mo.  App.  33. 
(c)  *' General  allegations  of  fraud  or  other  general  alle- 
gations, no  facts  being  stated,  are  but  legal  conclusions, 
and  for  that  reason  are  insufficient. ''  The  amended  peti- 
tion does  not  charge  that  the  defendants  falsely  and 
fraudulently  did  any  particular  thing.  The  amended 
petition  merely  charges  that  the  defendants  made  cer- 
tain representations  which,  they  allege,  turned  out  to  be 
false,  (d)  Especially  is  this  true  of  the  separate  replies 
filed  by  plaintiffs  to  the  separate  answers  of  the  defend- 
ants. In  each  separate  reply  it  is  alleged  generally 
*'that  by  the  acts  and  conduct  of  defendants  and  each  of 
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them,  .  .  .  secretly  and  surreptitiously  perpetrated 
said  fraud  and  concealed  the  facts,"  etc.  Not  a  single 
fact  is  alleged.  Hoester  v.  Sammelmann,  101  Mo.  624. 
(e)  ^'A  mere  charge  of  fraud,  without  specification  of 
the  act  or  acts  which  constitute  the  alleged  fraud, 
amounts  to  nothing  in  pleading."  Newman  v.  Trust 
Co.,  189  Mo.  444.  (f )  A  party  seeking  to  avoid  the  bar 
of  the  statute  of  limitations  on  account  of  fraud,  must 
aver  and  show  that  he  used  due  diligence  to  detect  it. 
Shelby  County  v.  Bragg,  135  Mo.  300.  (g)  The  peti- 
tion must  charge  and  the  evidence  must  show,  that  it 
was  by  reason  of  something  defendants  did  or  said  that 
the  alleged  fraud  was  not  discovered  sooner.  Callan  v. 
Callan,  175  Mo.  346.  (h)  In  the  instant  case  the  alleged 
fraud  was  not  of  a  secret  nature.  It  was  a  matter  open 
to  the  plaintiffs  at  all  times.  '*By  inquiry  of  the  owner 
of  the  land  they  could  have  learned  that  fact,  and  there 
is  no  evidence  that  defendants  did  or  said  anything  to 
prevent  a  discovery  of  the  alleged  fraud."  Scott  & 
Bowker  v.  Bos  well,  136  Mo.  App.  606.  (i)  The  question 
is  not  whether  the  plaintiffs  were  merely  ignorant  of  the 
facts  constituting  the  cause  of  action.  Such  ignorance 
«vill  not  suspend  the  operation  of  the  statute  unless  it 
can  be  properly  attributed  to  the  fraudulent  conceal- 
ment of  the  facts  bv  defendant.  Wells  v.  Halpin,  59  Mo. 
97;  Johnson  v.  United  Rys.,  243  Mo.  298.  (j)  It  is 
essential  to  state  a  cause  of  action  based  upon  fraudu- 
lent representations,  that  it  be  charged  in  the  petition 
that  plaintiff  was  deceived  thereby,  and  relying  upon 
such  representations,  he  was  induced  to  act  to  his  injury. 
There  is  neither  allegation  nor  proof  that  the  alleged 
false  representations  induced  plaintiffs  to  purchase  the 
real  estate  in  question.  Rammers  v.  Remmers,  217  Mo. 
556 ;  Powell  V.  Adams,  98  Mo.  604.  (k)  False  represen- 
tations, to  be  actionable,  mu.st  relate  to  a  past  or  exist- 
ing fact;  and  a  promise  to  perform  something  in  the 
future,  standing  alone,  cannot  be  made  the  basis  of  an 
action  for  fraud.  Stockings  v.  Howard,  73  Mo.  25; 
Bullock  V.  Wooldridge,  42  Mo.  App.  356;  Davidson  v. 
Hobson,  59  Mo.  App.  130;     Mathews  v.  Eby,  149  Mo. 
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App.  157.  (1)  As  a  general  rule  representations  made 
during  the  negotiation  of  a  contract,  which  show  on 
their  face  that  they  were  not  intended  as  a  statement 
of  existing  facts,  but  as  a  prophecy  of  things  to  come, 
do  not  constitute  actionable  representations,  however, 
wide  of  the  event  the  prediction  may  turn  out  to  have 
been.  MoFarland  v.  Railway  Co.,  125  Mo.  253;  Bretz- 
f  elder  V.  TVIaddle,  122  Mo.  App.  462.  (2)  The  transaction 
complained  of  having  occurred  in  the  State  of  Kansas, 
the  Statute  of  Limitations  of  that  State  applies.  The 
cause  of  action  having  accrued  more  than  two  years 
prior  to  the  commencement  of  the  action,  the  cause  was 
barred.  Sec.  6907,  General  Statutes  of  Kansas,  1915, 
same  being  Sec.  17,  Chap.  182,  Session  Laws  of  Kansas 
1909.  (a)  There  is  neither  allegation  nor  proof  that 
plaintiffs  used  any  diligence  to  discover  the  alleged 
fraud;  there  is  neither  allegation  nor  j3roof  that  the 
defendants  or  either  of  them  said  or  did  anything  to 
prevent  the  discovery  of  the  alleged  fraud,  and  for  these 
reasons  the  plaintiffs  are  not  entitled  to  recover.  Cal- 
lan  V.  Callan,  175  Mo.  346.  (b)  A  party  seeking  to  avoid 
the  bar  of  the  statute  on  account  of  fraud,  must  aver 
and  prove  that  he  used  diligence  to  discover  it,  and  if 
he  had  means  of  discovery  in  his  power,  he  will  be  held 
to  have  known  it.  Shelby  County  v.  Bragg,  136  Mo. 
300.  (c)  A  party  cannot  avail  himself  of  the  exception 
to  the  statute  where  the  means  of  discovering  the  truth 
were  in  his  power  and  not  used.  Concealment  by  mere 
silence  is  not  enougji.  There  must  be  some  trick  or  con- 
trivance intended  to  exclude  suspicion  and  prevent  in- 
quiry. Shelby  County  v.  Bragg,  135  Mo.  3O0;  Callan 
V.  Callan,  175  Mo.  361;  State  ex  rel.  v.  Yates,  231 
Mo.  276;  Johnson  v.  Railways,  243  Mo.  278;  Sta.te 
ex  rel.  v.  Hawkins,  103  Mo.  App.  251;  Brady  v.  In- 
surance Co.,  180  Mo.  App.  214.  (d)  Mere  silence  will 
not  excuse  the  failure  to  discover  the  fraud  or  con- 
cealment. Hoester  v.  Sammelmann,  101  Mo.  619 ;  Stark 
V.  Zehnder,  204  Mo.  453 ;  Scott  v.  Boswell,  136  Mo.  App. 
610;    Shelby. County  v.  Bragg,  135  Mo.  291;    Schrock 
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V.  Duncan,  189  S.  W.  610.  (3)  The  mere  fact  that  plain- 
tiflfs  looked  upon  and  considered  defendant,  Lyons,  as  a 
personal  friend,  in  no  wise  created  or  constituted  a  con- 
fidential relation,  and  he  did  not  sustain  any  such  rela- 
tion within  the,  law.  **He  was  at  most  but  a  friend  of 
the  family  and  received  no  compensation  whatever  for 
liis  acts  in  assisting  them,"  in  the  purchase  of  the 
real  estate.  Knight  v.  Rawlings,  205  Mo.  434.  (4)  The 
court  erred  in  excluding  evidence  offered  by  defendants, 
showing  that  the  fair  market  value  in  1911  of  the  real 
estate  in  question  was  four  thousand  dollars  per  acre. 
This  evidence  was  competent  for  the  purpose  of  show- 
ing that  plaintiffs  suffered  no  damages,  (a)  The  terms 
of  the  contract  were  reduced  to  writing,  and  the  written 
contract,  which  is  in  no  wise  challenged,  speaks  for  it- 
self. The  measure  of  damages  in  action  of  this  char- 
acter is  the  difference  between  the  reasonable  market 
value  of  the  thing  sold  and  the  contract  price  thereof. 
Thompson  v.  Newell,  118  Mo.  App.  405;  Pickett  v. 
Wren,  187  Mo.  App.  80;  Vlates  v.  Catsignianis,  202  S. 
W.  441.  (b)  But  in  this  action  it  cannot  be  said  that 
the  price  paid  by  defendants  indicates  the  market  value 
any  more  than  the  price  paid  by  plaintiffs  to  defend- 
ants. ^'It  is  axiomatic  that  fraud,  to  be  actionable,  must 
result  in  damages  to  the  parties  suing  therefor.  Stacey 
V.  Robinson,  184  Mo.  App.  64.  The  burden  was  upon 
plaintiffs  to  prove  that  they  suffered  damages  recover- 
able under  the  rule  stated  above.  ^'  Vlates  v.  Catsig- 
nianis, 202  S.  W.  441.  (5)  The  court  erred  in  refusing 
instruction  numbered  M,  tendered  by  defendants  and 
refused  by  the  court.  The  substance  of  this  instruction 
is  that  if  the  real  estate  in  question  was  of  the  actual 
value  of  $3,000  per  acre  at  the  time  plaintiffs  made  the 
purchase  then  the  verdict  must  be  for  the  defendants. 
This  is  the  rule  of  law  as  announced  in :  Thompson  v. 
Newell,  118  Mo.  App.  405;  Vlates  v.  Catsignianis,  202  S. 
W.  441.  (6)  The  court  erred  in  refusing  to  give  instruc- 
tion numbered  R,  tendered  by  the  defendants.  This  in- 
struction stated  ''that  there  is  no  element  of  partnership 
in  this  case."  This  instruction  ought  to  have  been  given. 
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The  plaintiffs,  throughout  their  testimony,  call  the  deal 
one  of  partnership,  which  undoubtedly  had  its  effect  upon 
the  jury  in  returning  a  verdict  for  plaintiff.  Sec.  2783, 
R.  S.  1909.  An  essential  allegation  is  that  plaintiffs  were 
deceived,  but  their  petition  will  be  searched  in  vain  for 
such  an  allegation. 

Cooper,  Neel  &  Wright  for  respondents. 

(1)  The  pleadings  in  the.  ease  state  a  complete  cause 
of  action  against  each  of  the  defendants.  Remmer  v. 
Remmer,  217  Mo.  567;  Judd  v.  Walker,  215  Mo.  335; 
Monmouth  College  v.  Dockery,  241  Mo.  554;  Corfer  v. 
O'Neill,  176  Mo.  436;  Rutledge  v.  Tarr,  95  Mo.  App. 
268.  (2)  The  Statute  of  Frauds  has  no  application  to 
the  case.  Corder  v.  O'Neill,  17&  Mo.  437.  Besides  it  is 
an  affirmative  defense  and  must  be  pleaded  to  be  availed 
of.  Morrmeister  V.  Hannibal,  180  Mo.  App.  725;  Phill- 
lips  V.  Hardenburg,  181  Mo.  473.  (3)  The  pleadings 
sufficiently  stated  the  facts  in  reference  to  concealment. 
Monmouth  College  v.  Dockery,  241  Mo.  555.  (4)  The 
petition  was  sufficient  as  to  the  allegations  of  diligence. 
Monmouth  College  v;  Dockery,  241  Mo.  5b2;  Cottrell  v. 
Krum,  100  Mo.  403 ;  Bent  v.  Priest,  86  Mo.  489 ;  Kelly 
V.  Peoples,  182  S.  W.  808;  Hunter  v.  Hunter,  50  Mo. 
452.  (5)  The  statements  made  by  Lyon  and  Meyn  as  to 
what  was  being  paid  for  the  land  in  question  and  as  to 
Its  value,  etc.,  are  actionable.  Johnson  v.  Gavitt,  86  N. 
W.  256;  Bergeron  v.  Miles,  60  N.  W.  783;  Kelly  v. 
Peoples,  182  S.  WL  811;  Dorr  v.  Cory,  87  N.  W.  684. 
(6)  Plaintiffs  were  damaged  and  the  correct  measure  of 
damage  was  sued  for  and  recovered  in  this  case.  Ber- 
geron V.  Miles,  60  N.  W.  783;  Mayo  v.  Wahlgren,  50 
Pac.  40;  Johnson  v.  Gavitt,  86  N.  W.  256.  (7)  Under 
the  statutes  and  decisions,  of  the  State  of  Kansas,  as 
well  as  of  Missouri,  the  Statute  of  Limitations  does  not 
begin  to  run  until  the  discovery  of  the  fraud  and  the 
Statute  of  Limitations  is  no  defense  under  the  facts 
in  this  case.  Statutes  of  Kansas,  1915,  sec.  6907; 
Klamm  v.  Claus,  67  Pac.  542 ;    Brown  v.  Brown,  64  Pac. 
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601;  Marborough  v.  McCormack,  23  Kan.  43;  Perry 
V.  Bay,  2  Pac.  787;  McMillen  v.  Winfield,  67  Pac.  892; 
R.  S.  Mo.  1909,  sec.  1889;  Monmouth  College  v.  Dock- 
ery,  241  Mo.  551;  Hunter  v.  Hunter,  50  Mo.  452;  Cot- 
trell  V.  Krum,  100  Mo.  402;  Judd  v.  Walker,  215  Mo. 
330;  State  ex  rel.  v.  Hawkins,  103  Mo.  App.  254;  Bent 
V.  Priest,  86  Mo.  475.  (8)  The  demurrers  in  the  case  of 
both  defendants  were  properly  overruled.  Judd  v. 
Wialker,  215  Mo.  335;  Corder  v.  O'Neill,  176  Mo.  436; 
Rutledge  v.  Tarr,  95  Mo.  App.  268.  (9)  The  testimony 
as  to  the  market  value  of  the  land  was  immaterial  and 
properly  excluded.  Johnson  v.  Gavitt,  86  N.  W.  256; 
Bergeron  v.  Miles,  60  N.  W.  783.  (10)  The  court  cor- 
rectly gave  plaintiffs'  instruction  numbered  3.  Ber- 
geron V.  Miles,  60  N.  W.  783;  Rutledge  v.  Tarr,  95  Mo. 
App.  268;  Mayo  v»  Wahlgren,  50  Pac  44;  Jefferson 
City  Savings  Assn.  v.  Morrison,  48  Mo.  274;  Caldwell 
V.  Henry,  76  Mo.  257 ;  McBeth  v.  Craddock,  28  Mo.  App. 
398;  Arthur  v.  Wttieeler  and  W.  M.  Co.,  12  Mio.  App. 
341.  (11)  The  verdict  and  judgment  are  for  the  right 
parties  and  should  be  affirmed.  Judd  v.  Walker,  215 
Mo.  333 ;    Monmouth  College  v.  Dockery,  241  Mo.  522. 

WHITE,  C— The  plaintiffs,  in  the  Circuit  Court  of 
Jackson  County,  June  6,  1917,  in  an  action  for  fraud  and 
deceit,  recovered  judgment  against  the  defendants  in  the 
sum  of  $11,835.95^  and  the  defendants  appealed.  The  suit 
was  begun  against  Lyons  and  Fred  Meyn,  and  after- 
wards, on  the  suggestion  of  the  death  of  Mtejm,  his  ad- 
ministrator, Strother,  was  made  party  defendant,  and  an 
amended  petition  was  filed. 

The  amended  petition  on  which  the  trial  was  had  al- 
leged in  substance  that  in  June,  1911,  and  for  a  long  time 
prior  thereto,  the  plaintiffs  were  well  acquainted  with 
Lj^ons  and  Meyn  and  reposed  confidence  in  them ;  that  in 
the  forepart  of  June,  1911,  Lyons  and  Meyn  represented 
to  plaintiffs  that  they  had  an  offer  of  two  tracts  of  land 
in  Kansas  City,  Kansas,  comprising  10,814  acres,  for  sale 
at  a  price  of  $3,000  per  acre;  that  the  land  was  easily 
worth  the  price ;  that  Lyons  and  Meyn  were  well  acquaint- 
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ed  with  such  values,  and  the  land  could  not  be  bought  for 
less  money;  that  they  desired  the  plaintiffs  to  go  in  with 
them  in  the  purchase  of  said  land  at  $3,00O  an  acr€(,  in 
which  the  plaintiffs  were  to  take  a  half  interest  and  pay 
one-half  the  purchase  price;  that  the  plaintiffs  had  no 
knowledge  of  the  value  of  such  land  and  relied  upon  the 
representations  of  Lyons  and  Meyn  as  to  the  value  of  the 
land  and  the  price  to  be  paid  for  it ;  that  afterwards 
Lyons  and  Meyn  represented  .that  they  had  bought  the 
land  at  $3,000  per  acre,  and  requested  the  plaintiffs  to  pay 
one-half  the  purchase  price;  and  the  plaintiffs,  relying 
upon  the  truthfulness  of  the  statements,  paid  to  Lyons 
and  Meyn  one-half  of  the  supposed  purchase  price  of 
three  thousand  dollars  per  acre,  a  total  sum  of  $16,200; 
that  Lyons  and  Meyn  secured  title  to  the  property  and 
caused  the  same  to  be  conveyed  to  said  Meyn ;  that  Meyn 
thereupon  transferred  to  Frank  Thompson,  for  the  bene- 
fit of  the  plaintiffs,  an  undivided  one-half  interest  in  the 
same ;  that  the  land  was  not  worth  $3,000  per  acre ;  that 
instead  of  Lyons  and  Meyn  paying  for  the  land  $3,000 
an  acre,  or  $32,442,  as  they  fraudulently  stated  to  the 
plaintiffs,  they  paid  for  all  of  said  land  only  $14,920  or 
$1,362.29  per  acre ;  that  Lyons  and  Meyn  paid  the  entire 
purchase  price  out  of  the  money  plaintiffs  paid,  and  re- 
tained $1,280  themselves ;  that  plaintiffs  first  learned  in 
Mlay,  1916,  that  the  said  representations  were  false ;  that 
by  reason  of  the  said  fraud  the  plaintiffs  were  defrauded 
out  of  the  sum  of  $8,740  pn  the  11th  and  19th  of  July,  1911, 
and  ask  judgment  for  that  sum,  with  interest. 

The  defendants  filed  separate  answers,  each  substan- 
tially setting  up  the  same  defense.  After  a  general  denial 
it'  is  alleged  in  defense  that  the  facts  stated  in  the  amend- 
ed petition  arose  wholly  in  the  State  of  Kansas  and  are 
governed  by  the  laws  of  Kansas.  The  answers  then  set 
up  in  bar  of  the  action  the  Statute  of  Limitations  of  Kan- 
sas as  follows: 

**  Civil  actions  other  than  for  the  recovery  of  real 
property  can  only  be  brought  within  the  following  periods 
after  the  cause  of  action  shall  have  accrued  and  not  after- 


Digitized  by 


Google 


440  SUPEEME  COURT  OF  MISSOURI. 

Thompson  v.  Lyons.^ 

wards.  ...  (3)  Within  two  years;  ...  an  ac- 
tion for  relief  on  the  ground  of  fraud — the  cause  of  action 
in  such  case  shall  not  be  deemed  to  have  accrued  until  the 
discovery  of  the  fraud.'' 

The  answers  further  set  up  in  defense  the  Statute  of 
Limitations  of  the  State  of  Missouri  in  that  the  cause  of 
action  accrued  more  than  five  years  before,  and  that  the 
plaintiff  knew,  or  by  the  exercisei  of  reasonable  diligence 
could  have  known,  all  the  matters  alleged  in  the  i>etitiou 
more  than  five  years  prior  to  the  commencement  of  the 
suit,  and  for  that  reason  the  action  was  barred  by  both 
the  Statute  of  Limitations  of  Kansas  and  the  Statute  of 
Limitations  of  Missouri.  ♦ 

In  reply  to  eadi  separate  answer  the  plaintiffs  denied 
each  and  every  allegation  in  the  answers  contained 
except  that  Strother  was  the  administrator  of  Fred 
Meyn ;  denied  that  the  cause  of  action  was  barred  by  the 
Statute  of  Limitations,  and  alleged  that  ^*the  facts  con- 
stituting fraud,  pleaded  in  plaintiff's  amended  petition, 
were  not  discovered  by  plaintiffs  until  June,  1916,  and  a 
few  days  prior  to  the  institution  of  this  suit,  and  that  de- 
fendants Lyons  and  Meyn  concealed  said  fraud  and  the 
matters,  facts  and  things  constituting  the  same,  as  well 
as  any  means  or  sources  of  information,  by  or  through 
which  plaintiffs,  by  the  exercise  of  ordinary  diligence 
could  have  discovered  same."  The  reply  further  alleged 
that  by  reason  of  the  relation  that  existed  between  plain- 
tiffs and  defendants,  and  by  reason  of  the  confidence 
plaintiffs  reposed  in  defendants,  and  by  reason  of  the 
statements  of  defendants,  and  each  of  them,  plaintiffs 
were  induced  not  to  let  themselves  be  known  in  said  trans- 
action and  not  to  make  ami  inquiry  concerning  the  same. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment 
for  plaintiff  for  the  amount  sued  for,  with  six  per  cent 
interest  from  the  date  the  money  was  paid. 

Hugh  Thompson,  one  of  the  plaintiffs,  testified  that 
he  had  known  defendant  Timothy  J.  Lyons  in  the  Philip- 
pine Islands ;  had  been  there  in  the  war  and  had  known 
him  since  1902 ;  that  he  had  known  Meyn  about  the  same 
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length  of  time ;  that  he  lived  two  and  a  half  or  three  blocks 
from  Lyons  and  saw  him  probably  every  evening  prior  to 
June,  1911.  He  first  got  acquainted  with  Lyons  when 
Lyons  was  running  for  alderman  in  the  sixth  ward  in  Ar- 
mourdale,  and  he  assisted  and  spent  money  in  helping 
elect  him.  Witness  had  a  nickname  of  '  *  Frock ' '  by  which 
Lyons  called  him.  •  He  related  the  statements  of  MY. 
Lyons  to  him,  as  follows : 

**I  met  Mr.  Lyons  another  evening,  and  he  said, 
*  Frock,  do  you  want  to  make  some  money,  you  have  al- 
ways helped  me  in  political  matters,  and  I  want  to  make 
you  a  lot  of  money,'  and  I  said,  *How  is  that,  Tim;'  and 
I  commenced  laughing,  and  he  said,  *  There  is  a  piece  of 
land  out  here  I  can  buy  for  $3,000  an  acre,  and  I  want  you 
to  go  in  with  me,  and  Frank  and  Meyn,  and  buy  that. '  I 
said,  'Let's  go  out  and  look  at  it,'  and  we  jumped  in  the 
car  and  went  out  and  looked  at  it,  and  I  said,  *Is  it  all 
right,  Tim!'  and  he  said,  'Yes,  it  is  a  good  buy,'  and  I 
said,  'All  right,  Tim,  go  ahead  and  buy  it,'  and  it  was 
$3,000  an  acre.  They  went  ahead  and  bought  the  ground." 

Witness  stated  that  his  brother  was  present  and 
heard  the  conversation ;  witness  then  stated  further,  when 
himself,  his  brother  and  Lyons  were  present: 

*  *  Q.  iGo  ahead  and  state  what  occurred  at  the  time 
the  three  of  you  went  out  there!  A.  Tim  said,  'I  and 
Fred  Meyn  can  buy  this  ground  for  $3,000  an  acre. '  He 
said,  *We  have  not  enough  money  to  buy  it,  and  I  want 
you  boys ' — ^he  kept  talking  to  me  all  the  time,  he  was  not 
very  well  acquainted  with  Frank,  because  Tim  and  me 
had  been  friends  and  I  considered  him  one  of  my  friends, 
and  up  to  today  I  have  not  had  the  abstract  examined  to 
that  property, — 

*'Q.  (Interrupting)  When  he  said,  *  You  boys,'  who 
was  it  he  referred  to!  ^.  To  Frank  and  I.  He  said,  'I 
want  to  make  you  boys  some  money,'  and  I  said,  *Is  this 
property  worth  the  money  ? '  and  he  said,  *  Yes,  it  is  cheap. ' 
He  said,  *  Fred  Meyn  and  I  will  buy  this  property,  and  we 
want  you  to  go  in  with  us,  but  we  don't  want  you  to  be 
known  in  the  deal  until  we  grot  the  abstract.' 
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**Q.  Was  there  any  talk  as  to  what  interest  yon 
\vould  have  in  the  property!    A..  One-half  interest. 

''Q.  One-half  to  whom!  A.  One-half  to  the  two 
Thompsons,  and  one-fourth  to  Mr.  Fred  Mieyn,  and  one- 
fourth  to  Mr.  Tim  Lyons,  and  I  said,  *Why  don't  you 
want  me  to  be  known  in  the  deal!'  and  he  said,  *I  am 
County  Commissioner,  and  Fred  Meyn  is  president  of  the 
Drainage  Board' — or  a  member  of  the  Drainage  Board — 
and  for  the  Stock  Yards  Company  we  have  done  a  lot  of 
favors,  and  we  can  get  this  cheaper  by  your  not  being 
known  in  the  deal. '    .    .    . 

*^Q.  What  part  of  the  money  were  each  of  you  to 
put  up!  A.  We  were  each  to  put  up  one-half;  the  Thomp- 
sons were  to  put  up  one-half,  and  Mr.  Fred  Meyn  one- 
fourth,  and  Mr.  Tim  Lyons  one-fourth. 

'*Q.  On  what  basis  per  acre!    A.  $3,000  per  acre. 

''Q.  Now,  did  you  have  any  subsequent  meeting  at 
which  any  of  you  were  present,  if  so,  which  ones!  A. 
W.e  did  meet  several  times  in  front  of  Mr.  Lyons 's  and 
talked  it  over. 

**Q,  Was  Mr.  Meyn  present  at  any  of  those  meet- 
ings!   A»    Yes  sir." 

In  relating  a  conversation  when  Meyn  was  present, 
he  continued : 

**A,  In  the  evening  we  met  there  in  front  of  Mr. 
Lyons 's  house,  and  Mr.  Meyn  said,  *Now,  this  is  a  great 
buy'— 

**Q.  (Mr.  Neel) :  Not  what  Mr.  Meyn  said.  A.  Mr. 
Lyons  said,  *  This  is  a  great  buy,  and  I  would  not  let  no 
one  else  in  on  this  at  all,  because  there  is  a  man  by  the 
name  of  Rieger,  of  the  Rochester  Brewing  Company, 
wanted  in  on  this,  but  he  never  helped  me  like  you  have 
in  politics,  and  I  want  you  in,'  that  is  what  Mt.  Tim 
Lyons  said.     .     .    . 

**Q.  Any  other  conversation  in  the  presence  of  Mr. 
Meyn,  not  what  he  said.  Any  conversation  when  he  was 
present,  between  you  and  your  brother  or  Mr.  Lyons! 
A.  Mr.  Lyons  said  that  they  were  members  of  the  Drain- 
age Board  and  members  of  the  County  Commissioners, 
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and  they  didn't  want  us  known  in  the  deal  until  it  was 
closed  up. 

*'Q.  At  any  time  when  Mr.  Meyn  was  present  was 
the  purchase  price  referred  to  T    A.  At  $3,000. 

*'Q.  And  when  Mr.  Meyn  was  present,  was  anything 
said  between  you  and  Mr,  Lyons,  or  your  brother  and  Mr. 
Lyons,  as  to  what  interest  you  would  have?  A.  One-half 
interest.     .    .     . 

**Q.  Now,  how  long  did  these  talks  and  negotiations 
prolong,  Mr.  Thompson,  before  any  check  was  given! 
Approximately,  I  mean!    A.  Three  or  four  days. 

* '  Q.  Now,  was  there  any  talk  back  and  forth  between 
yourself  and  Mir.  Lyons  going  over  this  matter,  between 
the  first  two  or  three  conversations  that  you  have  spoken 
about,  and  the  time  the  check  was  given,  if  one  was  given? 
A.  Oh,  yes ;  we  talked  every  evening,  or  practically  every 
evening. 

**Q.  Was  Mr.  Meyn  present  at  any  of  those  subse- 
quent times?    A.    Yes  sir." 

Thompson  further  stated  that  Lyons  told  him  the 
trade  was  closed  and  the  property  had  cost  $3,000  an 
acre,  and  requested  a  check  for  plaintiffs'  half  of  the 
purchase  price. 

'Plaintiffs  also  introduced  a  check  signed,  *^J.  L. 
Thompson  by  H.  A.  Thompson,"  dated  July  11,  1911, 
for  $15,600  payable  to  Fred  Meyn  and  T.  J.  Lyons,  en- 
dorsed on  the  back,  **Paid  7-12-11.  T.  J.  Lyons"  and 
*'Fred  Meyn."  Thompson  swore  he  gave  that  check 
to  Lyons  and  Meyn  and  that  they  went  to  the  bank  and 
got  the  cash  on  it ;  also  a  check  signed  in  the  same  way, 
dated  July  19,  1911,  payable  to  Fred  Meyn  for  $600, 
and  endorsed  on  the  back  **Fred  Meyn;"  also  a  re- 
ceipt signed  by  Lyons  and  Meyn  dated  July  11,  1911, 
for  $15,600  for  an  undivided  half  interest  in  a  tract 
of  land  containing  10.4  acres  in  Kansas  City,  Kansas, 
which  Thompson  swore  was  g*iven  when  the  check  in 
the  amount  named  was  delivered. 

Thompson  further  stated  that  after  he  had  paid 
$15,600,  Lyons  came  to  him  and  said  there  was  a  mis- 
take in  the  amount  of  land,  and  that  Thompson  owed 
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$600  more.  He  thereupon  gave  the  second  check  for 
$600  to  Fred  Mbyn.  Lyons  again  told'  him  that  the 
ground  cost  $32,400;  that  they  were  all  in  partnership 
and  that  the  witness  and  his  brother  owned  each  a 
fourth;  that  Lyons  owned  a  fourth  and  Fred  MIeyn  a 
fourth. 

On  cross-examination  the  witness  went  over  the 
testimony  in  detail,  stating  that  aJl  four  of  the  parties, 
the  plaintiffs  and  Lyons  and  Meyn,  had  talked  over  the 
land  trade,  and  that  in  one  of  these  conversations  plain- 
tiff told  Lyons  that  he  would  trust  him  and  they  would 
go  in  together  as  partners;  that  Lyons  said  the  land 
could  not  be  bought  for  less  than  $3,000  per  acre.  C. 
F.  Thompson  swore  the  plaintiffs  relied  upon  Lyon's 
honesty  and  ability  and  made  no  investigation. 

On  July  11,  1911,  the  Commercial  Bank  of  Kan- 
sas City  showed  a  credit  to  T.  J.  Lyons  of  $15,600. 

Plaintiff  offered  a  deed  dated  July  20,  1911,  from 
the  Kaw  Valley  Town  Site  &  Bridge  Company  to  Fred 
Meyn,  conveying  the  land  in  question  for  a  recited  con- 
sideration of  one  dollar. 

Also  a  deed  dated  July  20,  1911,  by  Meyn  and 
wife,  conveying  to  Thompson  a  half  interest  in  the  land ; 
also  a  deed  dated  the  same  day  and  recorded  on  that 
date,  from  Meyn  and  wife  to  Lyons,  for  an  undivided 
one-fourth  interest  reciting  a  consideration  of  one 
dollar. 

John  W.  Merchant,  sworn  on  behalf  of  plaintiff, 
testified  that  the  two  tracts  of  land  covered  by  the  deed 
comprised  ten  acres  and  a  fraction;  that  he  represent- 
ed the  Kaw  Valley  Town  Site  &  Bridge  Company;  the 
amount  paid  for  the  land  conveyed  by  the  deed  was 
$14,920,  and  he  delivered  the  deed  to  Fred  Meyn;  that 
at  the  time  he  made  the  deed  Meyn  asked  him  to  make 
two  extra  deeds,  one  conveying  a  half  interest  and  one 
conveying  a  quarter  interest,  leaving  the  names  blank; 
he  made  these  deeds  and  Mieyn  took  them  away  with 
him. 

C.  F.  Thompson  was  swoni  and  his  evidence  sup- 
ported the  testimony  of  his     brother  in    the  essential 
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facts  of  the  transaction.  Other  witnesses  were  produced 
to  corroborate  the  same  details  of  the  transaction. 
Thompson  swore  also  that  plaintiffs  did  not  learn  the 
real  consideration  paid  to  the  Kaw  Valley  Town  Site 
&  Bridge  Company  until  a  short  time  before  the  suit 
was  filed. 

Fred  Meyn  was  dead  at  the  time  of  the  trial.  De- 
fendant Lyons  was  sworn  as  a  witness  and  contradict- 
ed in  detail  the  testimony  of  both  plaintiffs  as  to  the 
main  issues  in  the  case.  He  testified  in  substance  that 
he  had  contracted  to  buy  two  acres  of  the  land  in  con- 
troversy at  the  rate  of  $3,900  per  acre,  and  that  to 
accommodate  plaintiffs  he  agreed  to  take  in  lieu  of 
same  one-fourth  of  the  entire  tract;  that  he  received 
a  deed  for  his  one-fourth  and  paid  Meyn  therefor  at 
the  rate  of  $3,000  per  acre;  that  he  never  received  any 
profit  over  and  above  that  which  he  paid  for  his  one- 
fourth  interest. 

On  cross-examination  Lyons  admitted  that  he  never 
paid  Meyn  anything  for  his  one-fourth  interest  at 
the  time  he  got  the  deed,  but  claimed  that  Meyn  owed 
him  and  the  matter  was  settled  between  them  later. 

Defendants  also  offered  testimony  to  show  that 
the  value  of  the  land  in  July,  1911,  was  $3,000  per  acre. 
Part  of  this  evidence  was  excluded  by  the  court. 

The  county  record  and  assessment  list  for  1910-11 
wag  offered  in  evidence  by  defendants,  and  excluded 
by  the  court  at  the  instance  of  plaintiffs.  The  record 
and  assessment  list  disclosed  that  the  10.81  acres  in 
controversy  was  assessed  for  1910  and  1911  at  $30,000. 

I.  Appellant  complains  that  the  petitioii  uoes  not 
Cause  of  state  a  cause  of  action  for  fraud  and  deceit  and 
Action.  that  the  evidence  for  plaintiffs  does  not  make 
out  a  case. 

There  was  no  demurrer  to  the  petition,  whicn  iw 
set  out  in  substance  above,  and  no  objection  to  its 
sufficiency  taken  by  motion  or  otherwise  until  evi- 
dence was  offered  in  its  support;  then  defendants  ob- 
jected to  the  introduction  of  any  evidence  on  the  ground 
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that  it  didn't  state  facts  sufficient  to  constitute  a  cause 
of  action;  it  was  good  against  an  objection  taken  in 
that  manner.  It  stated  definite  facts  constituting  the 
false  representations,  to-wit,  the  purchaae  price  of  the 
land  to  be  bought,  and  that  such  representations  were 
false.  It  stated  with  suffident  clearness  that  plaintiffs 
relied  upon  those  statements  and  thereby  were  in- 
duced to  make  the  purchase  and  pay  for  their  half 
interest  more  than  the  total  price  for  the  whole. 

The  evidence  as  briefly  stated  above  shows  that  the 
allegations  of  the  petition  were  supported.  There 
was  substantial  evidence  to  show  that  the  false  repre- 
sentations alleged  actually  were  made,  that  the  money 
actually  was  paid  by  plaintiffs  and  received  by  the  de- 
fendants; that  the  plaintiffs  were  deceived  by  the  rep- 
resentations and  thereby  induced  to  part  with  the  mon- 
ey. The  defendants  denied  the  allegations  of  the  peti- 
tion and  introduced  testimony  tending  to  controvert 
the  truthfulness  of  the  statements  made  by  the  plaintiffs 
and  their  witnesses.  Whether  in  fact  the  evidence  of- 
fered by  plainttff  was  true  was  a  question  for  the  jury 
to  determine,  and  by  their  verdict  the  jury  found  It  to 
be  true.     That  finding  is  conclusive  upon  this  court. 

II.  Appellant  correctly  says  the  Kansas  Statute 
of  Limitations  applies  to  the  cause  of  action  stated,  be- 
cause the  transaction  occurred  in  Kansas.     [Sec.  1895, 

Limiutions-  ^'  ^'  ^^'  ^^^'^  ^^^  Kansas  Statute  of 
Fraud:  Diugence.  Limitations  provides  that  a  suit  can  only 
be  brought  within  two  years  '*in  an  ac- 
tion for  relief  on  the  ground  of  fraud — the  cause  of  ac- 
tion in  such  case  shall  not  be  deemed  to  have  accrued 
until  the  discovery  of  the  fraud."  It  is  claimed  that  the 
statute  bars  the  action  in  this  case  because  there  was 
no  pleading,  nor  facts  proven,  to  show  there  was  rea- 
sonable diligence  used  to  discover  the  fraud. 

Kansas  cases  are  cited  construing  the  statute. 
Those  cases  hold  in  effect  that  where  the  meani^  of 
knowledge  is  within  reach  of  the  party  defrauded  he  is 
presumed  to  have  knowledge  of  the  fraud.     In  each 
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one  of  them,  however,  there  was  constructive  notice; 
that  is,  there  was  an  administrator's  settlement,  or  the 
record  of  a  deed,  showing  the  facts  which  were  conceal- 
ed from  the  party  defrauded.  The  rule  obtaining  in 
Kansas  is  laid  down  in  the  case  of  Rutto  v.  Knowlton, 
82  Kan.  445,  1.  c.  448,  as  follows: 

'*  Where  a  public  record  is  required  by  law  to  be 
kept  as  a  source  of  information  respecting  property - 
rights  and  interests,  a  duty  rests  upon  anyone  to  whom 
the  information  is  material  to  improve  with  diligence 
the  opportunity  of  learning  that  which  the  record  dis- 
close??. .  .  .  .But  the  rule  is  no  broader  than  its 
basis,  and  if  for  any  reason  no  obligation  exists!  to 
consult  the  record,  or  if  the  interested  person  be  cir- 
cumvented from  taking  advantage  of  his  opportunity, 
the  rule  does  not  obtain. 

^*  There  is  no  obligation  resting  upon  a  landlord 
to  watch  the  records  for  tax  deeds  fraudulently  taken 
out  by  his  tenant  [citing  cases].  Where  fiduciary  rela- 
tions exist  requiring  the  disclosure  of  the  true  state  of 
facts  there  is  no  reason  to  anticipate  unfaithfulness, 
and  the  obligations  to  search  the  records  is  relaxed 
[citing  cases].  Likewise,  if  a  party  be  prevented  by 
fraud  from  availing  himself  of  the  benefit  of  the  rec- 
ord, or  be  led  by  such  means  to  forego  an  investiga- 
tion of  the  record,  no  one  participating  in  the  fraud  can 
insist  upon  the  enforcement  of  the  duty  to  do  so.  We 
have  here  just  such  a  case.  The  records  were  not  ac- 
cessible to  the  appellant,  who  lived  in  a  distant  state. 
Ellis  understood  to  impart  the  very  information,  which  if 
his  statements  were  true,  the  records  would  have  furnish- 
ed. The  appellant  had  no  reason  to  question  his  verac- 
ity, and  the  law  did  not  oblige  her  to  do  so.  She  had  the 
risht  to  accept  his  representations  as  true,  and  to  relv 
upon  them  as  faithful  disclosures  of  what  she  would 
discover  from  the  records  if  she  consulted  them.". 

It  is  claimed  here  that  the  records  of  the  Kaw 
Valley  Town  Site  &  Bridge  Company  showed  the  actual 
consideration  which  Fred  Meyn  paid  for  the  property 
was  $14,920,  instead  of  more  than  $32,000  as  represent- 
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ed  by  him.  But  the  plaintiffs  had  no  access  to  the 
books  of  that  corporation,  no  right  to  examine  them 
and  in  fact  no  right  to  ask  anyone  in  custody  of  them  what 
they  showed.  It  wasn't  a  record  which  imparted  notice 
to  them. 

It  is  true  the  deed  of  the  company  to  Meyn  recited 
a  consideration  of  one  dollar  and  that  appears  of  rec- 
ord and  imparts  notice,  but  it  did  not  impart  notice  of 
any  fraud.  It  is  held  by  the  Kansas  Supreme  Court  in 
the  case  of  Kline  v.  Cowan,  84  Kan.  776,  that  a  record 
imparts  only  notice  of  what  it  contains.  The  court  says : 

*'But  where  the  recorded  instrument,  as  in  this 
case>  furnishes  no  evidence  of  the  fraud,  constructive 
knowledge  thereof  cannot  be  imputed." 

And  in  the  case  of  Underwood  v.  Fosha,  96  Kan. 
1.  c.  page  551,  the  Supreme  Court  of  Kansas  said: 
**The  record  of  the  deed  imparts  notice  of  everything 
contained  therein.  It  does  not  impart  notice  of  matters 
wholly  outside  the  deed." 

Doubtless  the  plaintiffs  knew  from  the  start  that 
the  deed  executed  by  the  corporation  recited  a  consider- 
ation of  one  dollar  and  it  was  at  that  very  time  they 
were  told  by  defendants  that  the  consideration  was  in 
excess  of  thirtyrtwo  thousand  dollars.  The  deed  did  not 
disclose  the  real  consideration,  and  it  would  not  sug- 
gest any  reason  for  failure  to  state  the  true  considera- 
tion other  than  that  which  often  prevails  in  real  es- 
tate deals — that  it  might  facilitate  a  further  negotiation 
of  the  land.  The  fact  that  the  true  consideration  was 
not  stated  would  not  necessarily  require  the  plaintiffs  to 
make  any  further  inquir>^  than  to  ask  their  friends,  with 
whom  they  were  in  partnership  and  whom  they  trusted, 
what  the  real  consideration  was.  So  there  was  no  show- 
ing which  would  set  the  Kansas  Statute  of  Limitations 
in  operation. 

Applying  the  Missouri  doctrine  to  the  facts,  the 
case  most  favorable  to  appellants  is  Hays  v.  Smith,  213 
S.  W.  455.  In  that  case  it  was  represented  to  the  })lain- 
tiff  that  a  certain  tract  of  land  could  not  be  bought  for 
less  than  seventy-five  dollars  an  acre  and  he  was  in- 
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duced  to  pay  that  for  it,  when  in  fact  the  agent  who 
made  the  representations  paid  only  fifty  dollars  an  acre 
for  it.  It  was  held  that  the  statute  began  to  run  from 
ihe  time  the  trade  was  made,  because  the  plaintiff 
should  have  discovered  the  fraud  that  had  been  praxj- 
ticed  upon  him.  In  that  case  the  party  who  made  the 
representations  was  not  the  agent  of  the  purchaser,  but 
the  agent  of  the  seller.  Plaintiff  himself  testified  that 
inside  of  a  year  he  learned  that  the  landVould  sell  for 
fifty  to  sixty  dollars  an  acre.  He  learned  all  about  the 
land  and  knew  that  it  was  not  worth  what  he  paid  for 
it.  The  opinion  in  that  case  also  emphasizes  the  fact 
that  the  purchaser  was  dealing  with  the  agent  of  the 
other  parties  at  arm's  length;  his  suspicions  were 
aroused  at  the  start,  and  he  says  he  was  **juberous'' 
about  the  land  being  worth  what  he  paid  for  it  when 
he  made  the  trade,  and  that  he  didn^t  care  about  asking 
the  price  of  the  land  because  he  didn't  want  to  make 
the  agent  out  a  liar  in  the  presence  of  the  owner.  A 
number  of  circumstances  in  that  cfise  suggested  to  the 
purchaser  that  he  should  make  inquiry. 

That  case  differs  from  the  present  case  in  all  these 
particulars.  Here  the  parties  making  the  representa- 
tions were  partners  of  the  plaintiffs.  Plaintiffs  had  a 
right  to  rely  upon  their  representations.  Not  a  singje 
fact  was  brought  to  their  knowledge  which  would  tend 
to  arouse  suspicion  that  their  partners  were  not  dealing 
in  good  faith  with  them.  It  is  even  pointed  out  by 
appellants  that  the  land  was  actually  worth  JfS,000  an 
acre,  so  that  any  inquirj^  regarding  values  would  not 
have  revealed  the  fraud. 

This  court  has  announced  the  same  doctrine  as  the 
Kansas  courts  of  constructive  notice  beinir  equal  to 
actual  notice  of  the  fraud  so  as  to  put  the  Statutes  of 
Limitations  in  operation.  [Hudson  v.  Gaboon,  19J?  Mo. 
547.1  But  has  also  laid  down  certain  principles  which 
govern  the  application  of  the  statute.  In  the  case  of 
Monmouth  College  v.  Dockerv,  24]  Mo.  522,  1.  c.  552, 
the  court  said: 

29—281  Mo. 
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fhine'  iJ^  *^®  transaction  at  the 
^<If   there  ^^'^''^^^^^  to  cause  a  reasonably 

time,   or  nothing  oc^^ J^^^^  ^^  i^  ^^^       yty  of  negli- 
prudent  man  to  suspect  ir«     ,  e>       .  6 

gence  in  failing  to  ferret  it  out.  ,.        ,  * 

On    page  559  the  same    opinion,  quoting  from  an 

Illinois  case,  says: 

*^The  failure  to  use  ordinary  diligence  to  discover 
the  fraud  may  be  excused  where  there  exists  some  re- 
lation of  trust  and  confidence,  as  principal  and  agent, 
client  and  attorney,  cestui  que  trust  and  trustee  between 
the  party  committing  the  fraud  and  the  party  who  is 
affected  by  it,  rendering  it  the  duty  of  the  former  to 
disclose  to  the  latter  the  true  state  of  the  transaction, 
and  when  it  appears  that  it  was  through  confidence  in 
the  party  who  committed  the  fraud  that  the  other  was 
prevented  from   discovering  it." 

On  the  same  page  the  court  approved  of  another 
case  where  the  relation  of  confidence  was  that  of  a  part- 
ner, and  the  court  savs  in  the  case  of  the  partner,  L  c. 
559: 

*'But  here  there* was  a  positive  rei)resentation  made 
by  a  partv  whose  position  required  of  him  the  utmost 
good  faith,  and  that  representation  was  a  concealment 
of  the  cause  of  action.  Whatever  may  be  the  rule  where 
no  relation  of  trust  and  confidence  exists,  we  are  clear 
that  where  the  relation  does  exist,  as  in  this  case,  the 
bar  of  the  statute  cannot  avail  the  party  who  misleads 
his  partner.'' 

A  stm  later  case,  Laird  v.  Keithley,  201  S.  W.  1138, 
1.  c.  1142,  in  the  opinion  of  Judge  Woodson,  this  court 
held: 

''It  is  next  insisted  that,  even  though  the  respond- 
ent did  not  know  of  the  fraud  at  the  time  of  the  com- 
pletion of  the  trade,  yet  by  the  exercise  of  ordinarj^  and 
reasonable  care  and  prudence  he  could  have  ascertaiT^^d 
the  fraud  before  the  five  years  expired,  and  for  that  rea- 
son the  demurrer  should  have  been  sustained.  This  in- 
sistence is  equally  untenable.  The  respondent  testified 
that  he  relied  -entirely  upon  the  representations  made 
to  him  by  appellant  and  his  agents  regarding  the  char- 
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acter  of  the  soil  and  the  productions  of  the  Kails  County 
land,  and  that  he  did  not  rely  upon  his  own  observa- 
tions,  which,  the  evidence  tended  to  show,  were  hurried, 
•casual  and  limited,  a  mere  bird's-eye  view,  and  in  no 
sense  an  iFspection  of  the  land  within  the  meaning  of 
that  term;  also  that  certain  material  facts  were  con- 
cealed from  respondent,  which,  coupled  with  the  mis 
representaHons  mentioned,  threw  him  off  his  guard  and 
lulled  Mm  into  the  belief  that  the  Missouri  farm  was  as 
reprep'^ntcd  to  him.  Under  those  conditions  the  law  is 
well  setth  d  that  the  defrauded  party  is  under  no  legal 
obligation  to  investigate  the  honesty  of  the  transaction, 
but  may  rely  upon  the  representations  of  the  vendor 
to  be  true.'' 

The  weight  of  authority  is  against  the  position 
taken  by  appellant  in  regard  to  plaintiflf/s  duty  in  dis- 
covering the  fraud. 

III.  It  is  claimed  by  appellants  that  the  pleading 
of  plaintiffs  in  avoidance  of  the  Kansas  Statute  of  Limi- 
tations was  insufficient  to  show  reasonable  diligence  in 
discovering  the*  fraud.  The  petition  stated 
j^j2^(fe'  *^^*  *^^  fraud  was  not  discovered  until  Jmie, 
1916. 

This  court  in  the  case  of  College  v.  Dockery,  241 
Mo.  1.  c.  554,  said,  in  a  case  of  this  cliaracter: 

''If  the  plaintiff  merely  states  that  he  did  not  dis- 
cover the  fraud  until  a  certain  date,  and  the  defendant, 
without  questioning,  the  sufficiency  of  the  pleading,  goes 
to  trial  on  that  issue,  ...  he  cannot,  on  appeal, 
complain  of  the  defect  in  the  pleading." 

The  court  then  further  said  :  ** There  was  no  demur- 
rer filed  in  this  case,  and  no  objection  to  the  evidence 
on  the  specific  ground  of  this  alleged  defect,"  and  held 
the  pleading  sufficient. 

In  this  case  the  petition  was  suffiicient,  and  besides 
the  replies  averred  that  the  facts  ''constituting  the 
fraud  pleaded  in  the  plaintiff's  amended  petition  were 
not  discovered  by  plaintiffs  until  June,  1916."  The 
replies  further  aileged  that  plaintiffs  were  misled  and 
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prevented  from  discovering  the  fraud,  and  that  the  de- 
fendants concealed  the  fact  from  which  it  might  have 
been  discovered. 

Before  any  testimony  was  introduced  the  defend-* 
ants'  counsel  objected  to  the  introduction  of  any  evi- 
dence on  the  ground  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  and  mentioned 
several  specific  objections  to  the  petition,  but  did  not 
state  any  objection  on  the  ground  that  it  contained  no 
allegation  of  facts  which  would  remove  the  bar  of  the 
Statute  of  Limitations.  The  replications  of  the  plaintiffs 
were  not  mentioned  in  any  objection  as  being  insufficient 
in  any  particular.  It  will  be  noted  the  plaintiff  did  not 
need  to  plead  such  facts  in  the  petition  because  the 
Statute  of  Limitations  of  Kansas  was  not  in  issue  until 
pleaded  in  the  answer;  then  such  facts  were  properly 
pleaded  in  reply,  and  no  objection  to  the  sufficiency  ot 
the  reply  was  made. 

IV.  The  appellants  claim  that  the  Missouri  Statute 
of  Limitations  would  bar  the  action.  In  addition  to  what 
is  said  above  it  may  be  not(^  that  this  action  was  be- 
gim  June  27,  lf>16.  The  trade  w^as  actually  closed  up 
and  the  fruits  of  the  fraudulent 
BtoSwf'statute:  transaction   received  by  the  defend- 

Death  of  Defendant,  ants  about  July  20,  1911,  so  the 
suit  was  actually  begun  within  five 
years  from  the  time  the  trade  was  closed. 

But  the  appellant  claims,  inasmuch  as  the  petition 
was  amended,  making  Strother,  administrator  of  Meyn, 
defendant,  at  the  September  term,  1916,  and  since  the 
trade  was  consummated  in  July,  1911,  that  more  than 
five  years  had  elapsed  before  Strother  was  sued,  and 
therefore  the  suit  as  aerainst'  him  is  barred. 

The  amended  petition  alleges  that  Fred  Meyn  died 
the  twenty-second  day  of  April,  1916.  There  is  nothing 
to  show  when  his  administrator  was  appointed.  It  ap- 
pears to  have  been  after  the  suit  was  begun  and  im- 
mediately before  the  amended  petition  was  filed.  The 
time  elapsing  between  the  death  of  the  decedent  and  the 
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appointment  of  his  administrator  is  excluded  from  the 
computation  of  time  the  Statute  of  Limitations  runs. 
[Nelson  v.  Haeberle,  26  Mo.  App.  4;  McKinzie  v.  Hill, 
51  Mo.  303;  Little  v.  Reid,  75  Mo.  App.  266,  1.  c.  269; 
Hinshaw  v.  Warren,  167  Mo.  App.  365, 1  c.  368.]  There 
seems  to  be  an  interval  of  three  or  four  months  between 
the  death  of  Meyn  and  the  appointment  of  his  adminis- 
trator during  which  the  statute  did  not  run. 

V.    Another   reason  urged   why  plaintiffs   should 

not  recover  is  that  they,  with  the  defend- 

ISme!*"*     ^^ts,    had    entered    into  an  illegal  contract 

or   scheme,   out  of  the    operation  of   which 

scheme  the  liability  arose. 

An  instruction  was  asked  by  defendants  directing 
the  jury  to  find  for  defendants  **if  the  plaintiffs  and  de- 
fendants purchased  the  land  in  controversy  with  the 
understanding  that  the  defendants  were  to  use  their 
official  positions  for  the  sale  thereof.''  The  court  gave 
the  instruction  after  adding:  ''unless  the  defendants 
acted  fraudulently  as  set  out  in  other  instruction." 
That  action  of  the  court,  appellant  claims,  was  error. 

Mr.  Lyons  represented,  so  the  evidence  goes,  that 
on  account  of  his  office  he  knew  the  inside  of  all  the  work 
of  the  railroad  and  the  Terminals,  and  this  was  a  piece 
of  ground  they  expected  daily  the  Terminal  would  buy. 
He  also  stated  that  they  were  members  of  the  Drainage 
Board  and  for  that  reason  did  not  want  the  plaintiffs 
known  in  the  deal. 

The  appellants  dte  a  number  of  cases  where  the 
courts  have  refused  to  enforce  contracts  based  on  lot- 
tery schemes,  gambling  arrangements,  and  immoral  or 
unlawful  undertakings.  None  of  these  cases  are  in  point 
because  this  is  not  an  action  to  enforce  a  contract,  nor 
for  the  breach  of  a  contract.  It  is  an  action  for  fraud 
and  deceit.  While  the  courts  refuse  to  grant  relief  to 
either  party  in  a  suit  on  a  contract  which  is  against  pub- 
lic policy,  yet  where  one  of  the  parties  is  defrauded  by 
reai?on  of  the  transaction  he  may  recover  for  fraud  and 
deceit.  [McNamara  v.  Gargett,  68  Mich.  454,  1.  c.  462 ; 
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fless  V.  Culver,  6  L.  R.  A.  498;  12  R.  C.  L.  top  page  399.] 
The  diflfereiice  between  enforcing  illegal  contracts,  and 
asserting  title  to  money  which  has  arisen  from  them, 
or  alleging  fraud  in  being  induced  to  enter  them,  is 
pointed  out  in  numbers  of  cases.  [McBlair  v.  Q-ibbes, 
58  U.  S.  231,  1.  c.  235-7;  Smith  v.  Blachley,  68  Am.  St. 
887,  1.  c.  891.1  The  Supreme  Court  of  Kansas  has 
passed  upon  this  proposition  in  the  case  of  Jones  v. 
fnness,  32  Kan.  177,  1.  c.  181.  In  that  case  one  person 
made  another  drunk  and  while  the  latter  was  under 
the  influence  of  liquor,  induced  him  to  bet  on  a  game  of 
cards  and  obtained  his  money  in  the  gamble.  Gamibling 
was  contrary  to  law  and  the  whole  proceeding  was  il- 
legal, yet  plaintiflf  could  recover  on  account  of  the 
fraud.  So,  also,  Hall  v.  Corcoran,  107  Ma^s.  251,  1.  c. 
256;  Loomis  v.  People,  67  N.  Y.  322. 

This  court  had  occasion  to  pass  upon  this  very 
question  in  case  of  Hobbs  v.  Boatwright,  195  Mo.  693. 
That  was  a  suit  to  recover  six  thousand  dollars  on  the 
ground  that  it  was  obtained  by  a  fraudulent  scheme  of 
the  defendants.  It  was  shown  that  the  plaintiff  was  in- 
duced to  bet  on  a  foot  race  to  be  *' framed'^  so  that  he 
would  win.  The  race  was  **framed"  but  so  that  he 
lost  the  six  thousand  dollars.  The  court  explains  the 
principle,  pp.  727-728: 

**The  petition  states  in  substance  that  the  defend- 
ants Boatright  and  others  had,  prior  to  the  grievance 
complained  of,  conspired  to  have  what  it  calls  fake  foot 
races  run  at  Webb  City  on  which  Grangers  were  en- 
ticed to  bet  and  that  the  races  were  so  fixed  in  advance 
that  whichever  one  of  the  racers  a  stranger  should  bet 
on  was  sure  to  lose,  that  schemes  to  entice  strangers 
were  devised,  and  that  plaintiff  was  caught  in  one  of 
these  schemes  and  inveigled  into  putting  $6,000  into  the 
hands  of  Boatwright  as  stakeholder  on  what  plaintiff 
supposed  was  a  race,  with  the  result  that  the  man  he 
bet  on,  who  was  one  of  the  conspirators,  was  beaten  in 
the  race,  as  it  was  previously  agreed  between  him  and 
his  co-conspirators  he  would  be,  and  so  plaintiff  lost 
his  money,  and  that  the  defendants,  the  Exchange  Bank 


Digitized  by 


Google 


Vol.  281]  OCTOBER  TERM,  1919.  455 


Thompson  v.  Lyons. 


and  J.  p.  Stewart,  aided  and  abetted  Boatright  and 
his  gang  in  perpetrating  the  fraud. 

**If  the  petition  was  intended  to  state  a  cause 
of  action  under  Section  3424  as  for  moneji  lost  at  gam- 
bling, there  is  a  good  deal  more  of  it  than  necessary. 
Fraud  or  unfairness  in  the  game  is  not  essential  to  the 
right  of  action  given  by  that  statute;  and  on  the  other 
hand,  if  there  was  no  such  statute  the  petition  states 
a  right  of,  action  at  common  law,  that  is,  that  defend- 
ants Boatright  and  others  obtained  the  plaintiff's  mon- 
ey by  a  fraudulent  scheme  in  which  they  were  assisted 
by  the  bank  and  its  cashier  Stewart.  That  is  that  the 
petition  means." 

In  this  case,  if,  by  some  stretch  of  construction, 
it  may  be  said  that  plaintiffs  were  led  to  enter  the  deal 
because  defendants  represented  that  they  would  unlaw- 
fully procure  a  sale  of  the  land  on  account .  of  their 
official  positions,  the  ])laintiffs  probably  could  not  have 
enforced  the  contract  in  any  kind  of  an  action;  but,  if 
the  defendants  by  misrepresentations  of  certain  facts 
induced  the  plaintiffs  to  enter  the  illegal  contract  and 
defrauded  them  of  their  money,  they  can't  resist  recov- 
ery on  the  ground  that  the  scheme  was  unlawful. 

VI.  The  defendants  asked  an  instruction  directing 
the  jury  that  if  at  the  time  the  plaintiffs  bought,  the 
land  was  reasonably  worth  three  thousand  dollars  an 
acre  they  should  render  a  verdict  for  the  defendants. 
^  The  court  refused  the  instruction,  and  it  is 

Damages  claimed  the  ruling  was  error.  On  the  measure 
of  damages  the  jury  were  instructed,  if  they 
found  for  plaintiffs,  to  assess  their  damages  at  the  dif- 
ference between  what  the  plaintiffs  paid  Lyons  and  Meya 
for  the  half  interest  which  they  got  and  one-half  of  the 
amount  which  Lyons  and  Meyn  actually  paid  the  Kaw 
Valley  Town  Site  &  Bridge  Company  for  the  entire  tract. 
Appellants  claim  this  was  error,  and  assert  that  the  true 
measure  of  damages  is  the  difference  between  actual 
value  of  the  land  and  the  price  which  the  plaintiffs  paid 
for  it^on  the  theory  that  if  the  land  was  worth  as  mudi 
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as  the  plaintiffs  paid  for  it  plaintiffs  were  not  damaged. 

The  measure  of  damages  for  misrepresentations 
inducing  the  purchase  of  land,  or  other  roperty,  de- 
pends upon  the  nature  of  the  misrepresentations.  If 
the  false  statements  which  induced  the  trade  were  as  to 
quality,  condition  or  any  fact  which  would  enter  into 
the  value  of  the  land,  the  measure  would  be  the  differ- 
ence between  the  actual  value  and  the  value  as  it  would 
have  been  if  the  property  had  been  as  represented. 
[Sigafus  V.  Porter,  179  U.  S.  116;  Stoke  v.  Converse,  38 
L.  R.  A.  (N.  S.)  465,  note.]  But  where  one  person  makes 
a  purchase  for  another,  or  where  one  of  tw;o  or  more 
joint  purchasers  conducts  a  joint  purchase,  and  false- 
ly represents  to  the  others  that  the  price  is  greater  than 
is  actually  paid  for  the  property,  the  measure  of  dam- 
ages is  always  the  difference  between  the  amount  ac- 
tually paid  by  the  party  defrauded  and  the  true 
purchase  price  of  the  interest  which  he  acquired.  [Pick- 
ett V.  Wren,  187  Mo.  App.  83;  20  Cyc.  141;  John- 
son  V.  Gavitt,  114  Iowa,  183 ;  Bergeron  v.  Miles,  88  Wis. 
397;  Rntledge  v.  Tarr,  95  Mo.  App.  265,  268;  McLain 
V,  Parker,  229  Mo.  68.  See  also  case  of  Pendergast  v. 
Reed,  96  Am.  Dec.  541.] 

Appellants  cite  the  case  of  Thompson  v.  Newell, 
118  Mo.  App.  405,  1.  c.  415-16,  in  support  of  their  posi- 
tion that  the  measure  of  damages  was  the  difference 
between  the  actual  value  and  the  amount  paid.  That 
case,  as  some  other  cases,  holds  that  where  a  seller  in- 
duces a  purchaser  by  misrepresenting  the  price  which 
the  article  sold  cost  him,  that  is  the  measure  of  dam- 
ages unless  the  original  cost  enters  as  a  term  in  the 
contract.  It  will  be  seen  from  the  discussion  of  the  prin- 
ciple on  page  415  of  that  case  that  the  correct  rule  as 
stated  above  is  approved.  This  was  not  a  case  where 
the  defendants  sold  the  land  to  plaintiffs  by  ^mply  stat- 
ing what  it  had  cost  them  at  some  previous  time.  The 
plaintiffs  and  defendants  went  in  together  as  joint  pur- 
chasers; the  defendants  acted  for  the  plaintiffs  in  the 
matter ;  and  in  every  case  where  the  facts  are  of  that  na- 
ture the  measure  of  damages  is  as  stated  above.  The 
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plaintiffs  in  fact  were  damaged  in  exactly  the  amount 
they  paid  defendants  for  the  land  in  excess  of  what 
it  actually  cost.  Whether  or  not  they  made,  or  might 
have  made,  money  on  the  deal,  makes  no  difference 
whatever  in  their  right  to  recover  or  in  the  measure 
of  their  damages.  [Pickett  v.  Wren,  187  Mo.  App.  1. 
c.  90,  91.] 

The  record  before  us  and  the  briefs  filed  show  the 
case  was  fought  through  on  both  sides  with  great  vigor 
and  pertinacity.  Some  points  are  made  by  appellants 
in  regard  to  matters  collateral  to  the  main  issues.  These 
are  answered  by  what  has  been  said  above. 

The  judgment  is  aflBirmed.  Railey  C,  dissents; 
Modtey,  C,  concurs, 

PER  CURIAM : — The  foregoing  opinion  by  White, 
C,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  concur. 


JOHN  H.  WITLER  et  al.  v.  CITY  OF  ST.  LOUIS, 
TERMINAL  RAILROAD  ASSOCIATION  and 
FRUIN-COLNON  CONTRACTING  COMPANY, 
Appellants. 

^^  Division  Two,  March  13,  1920. 

1.  MEASURE  OF  DAMAGES:  Viaduct:  Obstruction  of  Accoss.  Where 
a  part  of  the  street,  two  feet  wide,  between  the  seven-foot  via^ 
duct  and  plaintiff's  property,  had  not  been  elevated  but  remained 
as  it  was  before  the  viaduct  wag  constructed  in  the  street,  there 
is  no  room  in  the  case  for  an  instruction  telling  the  Jury  that 
one  measure  of  plaintiff's  damage  is  the  amount  of  money  it 
would  cost  to  raise  the  surface  of  plaintiff's  property  to  a  level 
with  the  present  surface  of  the  viaduct. 

2.  :  :  :  Special  Benefits.  Where  access  to  plain- 
tiff's property  has  been  completely  prevented  on  the  east  by 
the  erection  of  a  seven-foot  viaduct  in  the  north-and-south  ad- 
joining street,  and  has  otherwise  been  shut  off  by  a  ninety-nine- 
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'  year  lease  of  the  property  on  the  south,  north  and  west  to  a 
railroad  company  and  the  inclosure  thereof  by*  a  fence,  there  can 
be  no  special  benefits  to  their  property  by  the  construction  of 
the  viaduct,  and  the  court  is  not  authorized  to  instruct  the  jury 
to  take  special  benefits  into  consideration  as  a  set  off  to  the  dam« 
ages  sustained  by  them. 

3.  .   Interest:    Torts;   Instruction:    Mutual  Error.     Where   the 

instructions  asked  and  given  for  both  plaintiff  and  defendant  told 
the  jury  to  assess  the  damages,  together  "with  interest  on  such 
sum  at  the  rate  of  six  per  cent  per  annum  from  such  date  as  from 
the  evidence  the  jury  find  said  obstruction  of  access"  to  plaintiffs' 
property  by  the  construction  of  a  seven-foot  viaduct  in  the  adjoin- 
ing street  "was  complete,"  defendant  cannot  complain  that  the 
court  instructed  the  jury  to  allow  interest,  even  though  it  be  ad- 
mitted that  interest  is  not  allowed  in  actions  ex  delicto, 

4.  :   Excessive:   Contradictory^    Testimony:   Question  for  Jury. 

Where  the  testimony  in  regard  to  the  value  of  plaintiffs'  property, 
and  the  damages  thereto  caused  by  the  construction  of  a  seven- 
foot  viaduct  in  the  adjoining  public  street  and  the  complete  ob- 
struction of  their  access  thereto,  is  exceedingly  contradictory,  but 
sufficiently  substantial,  if  believed,  to  support  the  verdict,  and 
there  is  nothing  In  the  record  to  indicate  passion  or  prejudice  on 
the  part  of  the  jury,  it  is  the  peculiar  province  of  the  jury  to  as- 
certain and  determine  the  amount  of  damage,  and  the  court  will 
not  interfere  with  their  finding. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Will- 
iam  T.  Jones,  Judge. 

Affirmed. 

Charles  II.  Danes  and  //.  A.  Hamilton  %r  appel- 
lants. 

(1)  Any  damage  that  respondents  may  have  suf- 
fered by  reason  of  destroying  their  access  to  Adams 
Street  east  of  Compton  Avenue  is  not  an  element  which 
the  jury  might  consider  in  arriving  at  their  verdict  be- 
cause the  property  in  question  did  not  abut  on  Adams 
Street  east  of  Compton  Avenue.  Dillon  on  Mun.  Corps. 
(3  Ed.),  sec.  730:  Rude  v.  St.  Louis,  93  Mo.  408;  Gardner 
V.  St.  Joseph,  96  Mo.  App.  667.  (2)  Special  benefits 
accruing  to  property  from  a  change  of  grade  of  the 
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street  upon  which  it  abuts  should  be  deducted  from  the 
damages  occasioned  by  such  change  of  grade,  and  a 
refusal  to  so  instruct  the  jury  is  error.  Kent  v.  St. 
Joseph,  72  Mo.  App.  42.  (3)  An  action  for  damages 
resulting  from  a  change  of  grade  is  an  action  in  tres- 
pass, and  the  rule  is  well  settled  in  this  State  that  in 
actions  ex  delicto  interest  should  not  be  added  to  the 
actual  damage  suffered  by  plaintiff.  Gterst  v.  St.  Louis, 
185  Mo.  191;  Simmons  Hardware  Co.  v.  St.  Louis,  192 
S.  W.  394;  Reading  v.  Railroad,  188  Mo.  App.  41. 
(4)  The  verdict  of  the  jury  is  so  clearly  excessive  that 
the  judgment  thereon  should  be  reversed. 

George  W.  Lnhke,  George  W.  Lubke,  Jr.,  and  Ferru 
&  Rosskopf  for  respondents. 

(1)  The  trial  court  did  not  err  **in  instructing  the 
jurj^  to  allow  as  an  element  of  damage  to  the  property 
in  dispute  the  destructton  of  access  to  Adams  Street,'' 
because:  (a)  the  court  did  not  so  instrtuct  the  jury; 
(b)  the  evidence  shows  that  the  viaduct  cut  off  all 
egress  from  and  ingress  to  plaintiff's  property,  except 
a  narrow  alley  on  the  north  side,  thereby  practically 
bottling  up  the  property,  and  leaving  it  in  a  condition 
wholly  unlike  that  in  the  cases  cited  by  appellants;  (o) 
^had  the  viaduct  not  obstructed  Adams  Street,  respond- 
ents' property  would  not  have  been  bottled  up,  and  In 
that  respect,  the  obstruction  on  Adams  Street  caused 
peculiar  and  special  injury  to  plaintiffs'  property;  (d) 
in  this  case  **  circumstances  exist  in  which  the  right  of 
access  is  broader  than  the  boundary  lines  upon  the 
street  of  the  private  owner,"  and  the  rule  in  Rude  v. 
St.  Louis  does  not  apply.  Gorman  v.  Railrbad,  255 
Mo.  492;  Rude  V.  St.  Louis,  93  Mo.  415;  Gibbons  v. 
Railroad,  284  111.  559;  Rigney  v.  Chicago,  102  111.  64; 
Chicago  V.  Taylor,  125  U.  S.  Iftl ;  Kansas  City  v.  Cruther, 
214  S.  W.  109.  (2)  Isolation  of  respondents'  prop- 
erty from  Adams  Street  by  the  viaduct  was  complained 
of  in  their  petition,  and  evidence  as  to  access  to  Adams 
Street  was  freely  admitted  without  objection.  Instruc- 
tion 4  requested  by  appellants  and  given  by  the  trial 
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court,  told  the  jury,  in  arriving  at  their  verdict,  to 
**take  into  consideration  all  the  facts  and  circumstances 
in  the  whole  case."  Appellants  are  bound  by  the  posi- 
tion they  assumed  upon  the  trial.  Mirrielees  v.  Wabash, 
163  Mo.  486 ;  Harper  v.  Moose,  114  Mo.  322;  Tomlinson  v. 
Ellison,  104  Mo.  112;  Menefee  v.  Dig^gs,  186  Mo.  App.  662. 
(3)  The  trial  court  properly  might  have  instructed  the 
jury  to  allow  as  an  element  of  dama^  the  destruction  of 
actress  to  Adams  Street,  because,  in  the  light  of  the  facts 
and  authorities  referred  to  in  the  paragraph  next  above, 
appellants  had  waived  the  right  to  object  to  such  in- 
struction. (4)  On  the  measure  of  damages,  the  court 
gave  respondents'  instruction  number  2,  and  appellants' 
instruction  number  5,  neither  of  which  refers  to  Adams 
Street,  and  both  of  which  confine  the  consideration  to 
the  damage  caused  by  the  viaduct  adjoining  or  adjacent 
to  respondents'  property.  Whether  respondents'  said 
.  instruction  number  2  is  correct  or  incorrect,  appellants 
are  in  no  position  to  complain,  as  it  is  in  harmony  with 
one  given  at  their  ow*n  request.  Rourke  v.  Railway  Co., 
221  Mo.  62;  Kamc  v.  Railroad,  254  Mo.  197;  Lange  v. 
Railway  Co.,  208  Mo.  475;  Williams  v.  Gas  and  Elec- 
tric Co.,  274  Mo.  14.  (5)  Appellant's  point  that  spe- 
cial bcne^ts  accruing  to  respondents^  property  from  the 
change  of  grade  should  be  deducted  from  the  damages 
occasioned  by  such  change,  is  not  well  taken,  because: 
(a)  the  court  sufficiently  and  properly  instructed  the 
jury  as  to  the  measure  of  damages  in  appellants'  given 
instruction  5  and  respondents'  given  instruction  2;  (b) 
the  appellants'  said  refused  instruction  was  prt>perly 
refused  because  there  was  no  evidence  to  support  it  in 
respect  to  the  amount  of  money  it  would  cost  to  raise 
the  surface  of  respondents'  property,  etc.  Home  Bank 
V.  Towson,  64  Mo.  App.  100.  (6)  Appellants'  refused 
instruction  was  erroneous,  and  was  properly  refused. 
Its  effect,  if  given,  would  have  been  to  require  the  jury 
to  twice  deduct  the  special  benefits  from  the  damages. 
Hickman  v.  Kansas  City,  120  Mo.  122.  (7)  The  trial 
court  did  not  err  in  instructing  jurj'^  to  allow  interest  on 
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the  damages  found,  because  the  appellants'  given  in- 
struction on  the  measure  of  damages  told  the  jury  to 
award  interest,  and  appellants  cannot  complain  of 
respondents'  given  instruction  in  that  respect.  Lange 
V.  Railway  Co.,  208  Mo.  475;  Hazell  v.  Bank,  95  Mo. 
66;  Williams  v.  Gas  and  Electric  Co.,  274  Mo.  14.  In 
passing,  it  is  interesting  to  note  that  it  is  the  tendency 
of  courts  in  modem  times  to  award  interest  in  such 
cases.  Hampton  v.  Kansas  City,  74  Mo.  App.  129; 
Cooley  on  Torts  ( Students V  Ed.),  p.  128;  28  L.  R.  A. 
(N,  S.)  66,  note;  17  C.  J.  825-826;  Webster  v.  Railway 
Co.,  116  Mo.  116;  2  Lewis  on  Eminent  Domain  (3  Ed.), 
sec.  742,  p.  1323. 

RAILEY,  C— This  action  was  commenced  by  plain- 
tiffs, in  the  Circuit  Court  of  the  City  of  St.  Louis,  on  Oc- 
tober 27, 1915.  It  was  tried  before  a  jury  upon  an  amend- 
ed petition,  to  which  defendants  had  pleaded  by  way  of 
general  denials.  Respondents,  in  their  petition,  allege 
that  they  are  the  owners  of  Lots  26,  27,  28  and  29,  in  City 
Block  No.  2277,  of  said  city,  having  a  front  of  110  feet  on 
the  west  line  of  Compton  Avenue,  and  a  front  of  130  feet 
on  the  north  line  of  Adams  Street ;  that  said  property  was 
bounded  on  the  west  by  an  alley,  and  on  the  north  by  an 
alley,  on  which  there  are  now  situated,  and  for  many 
years  have  been  situated,  the  dwelling  buildings,  with 
appurtenances,  known  apd  numbered  as  319  South  Comp- 
ton Avenue  and  3203  Adams  Street.  It  is  further  alleged 
in  said  petition  that  said  land  is  improved,  and  that  there 
are  erected  thereon  two  substantial  brick  houses  and 
various  sheds,  with  other  appurtenances  used  in  connec- 
tion therewith ;  that  the  City  of  St.  Louis,  by  Ordinance 
No.  25,367,  approved  July  20,  1910,  changed  the  grade 
uf  Compton  Avenue  adjacent  to  respondents'  property 
and  provided  for  the  construction  of  a  viaduct  over  the 
railroad  tracks,  several  blocks  south  of  respondents' 
property;  that  said  viaduct  reached  the  old  grade  of 
Compton  Avenue  at  a  point  ten  feet  south  of  the  north 
line  of  respondents'  property;  that  the  viaduct  practi- 
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cally  occupied  the  entire  width  of  Compton  Avenue,  and 
by  reason  of  the  construction  thereof  respondents '  access 
to  Compton  Avenue  was  destroyed.  The  petition  also 
alleges  that  respondents '  access  to  Adams  Street,  east  of 
Compton  Avenue,  but  upon  which  street  plaintiflFs '  prop- 
erty did  abut,  was  also  destroyed.  It  is  further  alleged 
that  before  the  building  of  said  viaduct,  respondents' 
property  was  reasonably  worth  $40,000,  and  that  by 
reason  of  the  construction  of  said  viaduct  it  has  been 
damaged  in  the  sum  of  $25,T)00,  etc. 

There  was  substantial  evidence  offered  upon  the  part 
of  plaintiffs  tending  to  show  that  the  property  in  contro- 
versy consists  of  a  tract  of  land  lying  at  the  northwest 
corner  of  the  intersection  of  Compton  Avenue  and  Adams 
Street,  in  said  City  of  St.  Louis,  having  a  frontage  of  110 
feet  on  Compton  Avenue,  extending  back  westward  in 
uniform  width  130  feet  to  an  alley,  and  bounded  on  the 
south  by  Adams  Street,  and  on  the  north  by  an  alley  15 
feet  wide.  On  this  land  is  a  two-story  brick  house  facing 
Adams  Street,  the  south  line  of  which  house  is  twenty- 
four  feet  and  four  inches  north  of  the  north  line  of 
Adams  Street,  and  the  east  side  of  said  house  is  about 
eight  feet  from  the  west  line  of  Compton  Avenue.  Near 
the  northeast  comer  of  said  land  is  a  brick  dwelling 
house,  two  and  one-half  stories  high,  extending  to  an  al- 
ley on  the  north,  and  extending  to  within  about  seven 
feet  of  the  west  line  of  Compton  Avenue.  These  two 
dwelling  houses  stood  upon  the  same  ground  at  the  time 
of  the  building  of  said  viaduct,  for  many  years  before, 
and  were  there  at  the  time  of  trial.  Prior  to  the  erection 
of  the  viaduct,  there  were  also  upon  said  ground  several 
outbuildings  used  in  connection  therewith.  At  the  time 
of  trial,  and  long  prior  thereto,  the  two-story  building, 
facing  on  Adams  Street,  was  occupied  by  a  tenant,  and 
another  tenant  occupied  the  house  facing  on  Compton 
Avenue. 

To  the  south,  west  and  north  of  respondents'  said 
tract  of  land,  is  a  large  tract  of  land,  known  as  the  Ran- 
kin tract,  which  had  never  been  improved  by  the  erection 
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of  buildings  thereon.  Said  Rankin  tract  had  been  duly 
platted  into  lots,  streets  and  alleys,  but  the  streets  and 
alleys  had  never  been  used  or  improved,  and  existed  only 
on  paper. 

Adams  Street,  east  of  Compton  Avenue,  was  a  street 
duly  made,  paved  with  macadam  and  curbed,  and  was 
much  used  by  the  public;  but  west  of  Compton  Avenue 
it  had  never  been  made  or  paved,  and  was  used  as  a  part 
of  respondents'  premises,  as  far  west  as  said  premises 
extended,  130  feet,  and  sensed  as  an  outlet  for  respond- 
ents' premises  to  Compton  Avenue.  Adams  Street  has 
never  been  used  as  a  street  west  of  a  point  130  feet  west 
of  Compton  Avenue. 

At  the  time  of  the  building  of  the  viaduct^  Compton 
Avenue  was,  and  for  many  years  prior  thereto  had  been, 
a  well  improved  thoroughfare,  and  in  the  neighborhood 
of  respondents'  property,  it  was  paved  with  granite 
blocks,  having  curbing  and  sidewalk,  and  was  much  used 
for  hauling. 

At  the  time  of  the  building  of  said  viaduct,  the  prop- 
erty on  the  south  side  of  Adams  Street,  and  east  of  Comp- 
ton  Avenue,  and  for  a  considerable  distance  south,  was 
used  for  the  purpose  of  terminal  railroad  yards.  It  was 
filled  with  railroad  tracks,  and  the  latter  came  up  to 
Adams  Street  and  Compton  Avenue,  leaving  only  a  space 
for  loading  wagons.  West  of  Compton  Avenue,  there 
were  no  railroad  tracks  north  of  Adams  Street,  and  none 
for  several  blocks  south  of  Adams  Street.  Adams  Street 
and  Compton  Avenue,  at  their  intersection,  were  on  a 
level  and  of  the  same  grade. 

Said  Rankin  tract  extended  north  of  respondents' 
property  one  block  to  Market  Street,  south  of  said  prop- 
erty from  Adams  Street,  across  Bernard  Street  and  Scott 
Avenue,  to  Atlantic  Street,  in  which  latter  street  railroad 
tracks  were  running  east  and  west,  and  extending  west- 
wardly  800  or  900  feet  to  Rankin  Avenue.  Said  Rankin 
tract  was  a  rough  prairie,  and  was  used  for  dairy  pur- 
poses. About  55  feet  west  of  respondents'  property  was 
a  creek  or  drainage  outlet,  for  said  tract,  about  eight  feet 
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deep.  Said  Rankin  tract  was  enclosed  by  fences,  and 
respondents'  property  was  cut  off  thereby  on  the  north, 
on  the  west  and  on  the  south. 

The  wall  of  the  viaduct  was  completed  June  21, 1911. 
The  change  of  grade  begins  at  the  northeast  comer  of 
respondents'  pr'operty.     The  original  grade  from  that 
point  southward,  took  a  downward  course  from     said 
northeast  comer,  southward  to  Adams  Street,  and  the 
said  houses 'had  been  built  in  reference  to  the  original 
grade.    The  grade  for  the  viaduct  runs   higher  from 
that  point   as  it   extends   southward,  so    that   at  the 
north  line  of  Adams  Street  the  elevation  of  the  deck  of 
the  viaduct  is  seven  feet  and  one  and  one-half  inches 
above  the  old  grade,  and  in  the  middle  of  Adams  Street 
it  was  still  more.    Opposite  the  south  line  of  the  house 
facing  on   Adams   Street,  the  deck  of  the   viaduct  on 
Compton  Avenue  is  six  feet  and  five  inches  above  the 
old  grade  of  the  street  at  that  point,  and  the  railing 
extends  three  feet  and  five  inches  above  the  deck,  and  the 
posts  extend  to  an  elevation  of  four  feet  above  the  via- 
duct, making  the  total  elevation  of  the  railing  above  the 
old  grade  at  that  point,  nine  feet  and  ten  inches,  and  of 
the  railing,  posts,  ten  feet  and  five  inches. 

The  viaduct  in  front  of  respondents'  property  oc- 
cupies the  entire  width  of  Compton  Avenue^^  'except 
about  two  feet  on  the  west  side  thereof,  leaving  a 
space  of  about  two  feet  between  the  viaduct  wall  and 
the  west  line  of  Compton  Avenue.  The  viaduct  in 
front  of  plaintiffs'  property  and  extending  southward 
across  Adams  Street,  and  for  some  distance  further 
south,  is  supported  by  a  solid  wall,  with  a  railing  on  tiie 
top  and  sides  of  the  viaduct.  About  one  block  south 
of  Adams  Street,  the  deck  of  the  viaduct  is  supported 
by  pliers  or  pillars,  and  assumes  the  form  of  a  bridge, 
permitting  railroad  tracks  to  run  underneath.  On  the 
west  side  of  the  viaduct,  from  the  north  end  of  the 
opening  under  the  same  to  respondents'  property,  the 
ground  rises  12  feet,  and  is  too  steep  for  switch  tracks. 
The  openings  under  the  viaduct  to  the  south  of  respond- 
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ents'  property,  for  some  distance,     are  too     low  for 
trains  to  pass  through. 

The  nature  and  extent  of  the  obstruction  caused  by 
the  building  of  the  viaduct  is  more  clearly  shown  by 
the  photographs  introduced  in  evidence  by  plaintiffs 
marked  Exhibits  I,  J,  K,  L,  M,  and  N.  Respondents 
likewise  introduced  in  evidence  their  P]'xhibit  O,  which 
is  a  photograph  of  their  property  ond  its  surroundings. 
As  everything  is  sufficiently  clear  without  them,  we  have 
not  deemed  it  necessary  to  incorporate  either  of  said 
photographs  as  a  part  of  the  statement  herein. 

Plaintiffs'  evidence  also  |tends)  to  show  that  the 
effect  of  the  building  of  the  viaduct  was  to  cut  off  all 
access  to  respondents'  property  from  the  public  streets 
of  the  city,  except  such  as  might  be  had  through  the 
15-foot  alley  on  the  north  side  of  said  property;  that 
prior  to  the  building  of  the  viaduct,  the  water  drained 
from  respondents'  property  onto  the  street  and  was 
cai*ried  away  by  the  gutter;  that  since  that  time,  the 
water  drains  toward  the  house  and  settles  there. 

The  Rankin  tract,  surrounding  respondents'  prop- 
erty on  three  sides,  not  long  prior  to  the  building  of  the 
viaduct,  had  been  leased  for  a  term  of  99  years,  to  the 
Terminal  Railroad  Association,  the  rental  being  fixed 
at  about  four  per  cent,  on  a  base  valuation  of  $3  per 
square  foot. 

Respondents  examined  four  witnesses,  who  testi- 
fied as  to  the  difference  in  the  market  value  of  their 
property  just  before  the  viaduct  was  built,  and  its 
market  value  just  after  its  completion.  The  property 
in  dimensions  being  110  feet  by  130  feet,  contained 
14,300  square  feet.  Mr.  Charles  W.  Honegger,  who  quali- 
fied himself  to  testify,  gave  it  as  has  opinion  that  the 
net  damage  to  plaintiffs'  property  by  reason  of  the 
construction  of  the  viaduct  was  $21,450.  Messrs. 
Frederick  6.  Zeibig,  Fletcher  R.  Harris  and  James  M. 
.Francisc'us,  who  wer^e  men  of  .experience  in  buying 
and  selling  all  kinds  of  real  estate  in  said  city,  each 
testified  that  the  market  value  of  respondents'  proper- 
ty, by  reason  of  the  building  of  said  viaduct,  was  reduc- 
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ed  50  per  ceni  They  valued  said  property  at  $2  per 
square  foot,  or  $28,600,  just  prior  to  the  building  of  the 
viaduct,  and  at  $1  per  square  foot,  or  $14,300,  immedi- 
ately after  the  erection  of  the  viaduct;  a  reduction  of 
$14,300. 

The  evidence  of  defendants,  in  respect  to  respond- 
ents' claim  of  damages,  is  stated  in  substance  by  ap- 
pellants upon  page  5  of  their  brief,  as  follows:  The 
appellants  introduced  witnesses  who  qualified  as  ex- 
perts on  the  value  of  the  real  estate  in  question,  and 
these  witnesses  uniformly  expressed  as  their  opinion 
that,  considering  the  respondents'  property  as  railroad 
property,  it  was  not  damaged  by  the  construction  and 
maintenance  of  the  Compton  Avenue  viaduct.  These 
witnesses  gave  it  as  their  opinion  that  the  property,  con- 
sidered as  residence  or  tenement  property,  was  damaged 
by  the  construction  of  the  viaduct,  but  that  the  benefits 
accruing  to  said  property  from  the  construction  of  the 
viaduct  and  the  subsequent  vacation"  of  the  public 
streets  between  respondents'  property  and  the  rail- 
road tracks,  which  made  the  same  valuable  for  rail- 
road purposes,  more  than  ofif-set  the  damage  which  the 
property  may  have  suffered  as  tenement  or  residence 
property. 

At  the  close  of  all  the  evidence  in  the  case,  appel- 
lants asked  the  court  to  direct  a  verdict  in  their  behalf, 
which  said  request  was  refused,  and  an  exception 
saved. 

To  obviate  a  repetition,  the  instructions  given,  re- 
fused or  modified,  will  be  considered,  as  far  as  neces- 
sary, in  the  opinion. 

On  May  8,  1917,  during  the  April  Term  of  said 
court,  the  jury  returned  the  following  verdict: 

**We  the  jury  in  the  above  cause  find  in  favor  of 
the  plaintiffs  on  the  issues  herein  joined  and  assess 
their  damages  at  the  sum  of  $10,000,  Ten  Thousand 
dollars,  with  interest  thereon  at  six  per  cent,  per  annum 
from  June  21,  1911,  to  May  8,  1917,  amounting  to 
$3,528.33,  three    thousand,  five    hundred    twenty-eight 
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and  33-100  dollars,  aggregating  thirteen  thousand,  five 
hundred  twenty-eight  and  33-100  dollars." 

Judgment  was  entered  in  due  form  upon  the  ver- 
dict aforesaid  on  said  8th  day  of  May,  1917. 

Defendants,  in  due  time,  filed  their  motions  for 
new  trial  and  in  arrest  of  judgment.  Said  motions  were 
overruled  and  the  cause  duly  appealed  by  them  to  this 
court. 

I.  Appellants  assign  four  errors,  alleged  to  have 
been  committed  by  the  trial  court,  to  their  prejudice, 
which  will  be  considered  in  the  order  presented  in  their 
brief,  as  follows : 

'*!.  The  court  erred  in  instructing  the  jury  to  allow 

as  an  element  of  damage  to  the  property  in  dispute  the 

destruction  of  access  to  Adams  Street  east  of  Compton 

Avenue,  because  the  property  in  question  did 

^'  not  abut  upon  that  part  of  Adams  Street." 

We  are  not  advised  in  the  assignment  of  errors,  nor 
under  appellants'  ** Points  and  Authorities,"  which  of 
the  instructions  given  at  the  instance  of  plaintiffs  is 
complained  of  under  this  head.  AVJe  might,  therefore, 
pass  this  assignment  as  too  indeBmite  for  consideration, 
but  as  appellants,  in  their  argument  criticise  plaintiffs' 
instruction  numbered  one,  we  presume  the  assignment 
was  intended  to  cover  same. 

This  instruction  is  lengthy  and  covers  several  ques- 
tions at  issue  in  the  case.  In  said  instruction,  the  jury 
were  required  to  find  that  respondents  are  the  owners 
of  the  property  in  controversy;  that  Compton  Avenue 
and  Adams  Street,  throughtout  the  year  1911,  and  prior 
thereto,  were  open,  public  streets  or  highways,  in  the  City 
of  St.  Louis,  Missouri;  that  prior  to  1911,  the  grade  of 
Compton  Avenue  and  Adams  Street  had  been  established 
by  said  city;  that  Compton  Avenue,  in  1911,  and  prior 
thereto,  had  been  paved,  and  improved  with  sidewalks, 
gutters  and  curbing,  in  accordance  with  the  established 
grade  aforesaid;  that  appellants,  under  the  ordinance 
aforesaid,  caused  the  grade  of  Compton  Avenue  to  be 
raised  and  changed,  ''and  changing  said  grade  caused 
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said  streets  to  be  obstructed  by  the  viaduct  or  bridge 
mentioned  in  evidence,  and  that  thereby  the  egress  from 
said  real  estate  to  said  Compton  Avenue  and  to  said 
Adams  Street  east  of  said  Compton  Avenue  and  the 
ingress  from  said  streets  into  and  upon  said  real  estate 
were  destroyed,  ...  if  the  jury  so  find  .  .  .  the 
plaintiffs  are  entitled  to  recover  from  said  defendants  or 
any  of  them  who  caused  said  change  of  grade  as  afore- 
said.'' 

In  our  opinion,  the  contention  of  appellants,  in 
respect  to  this  instruction,  is  absolutely  devoid  of  merit. 
It  does  not  deal  with  the  question  of  damages,  presented 
in  other  instructions,  nor  does  it  directly  or  inferentially 
authorize  the  jury  to  find  that  plaintiffs'  property  was 
damaged  on  account  of  the  obstruction  in  Adams  Street. 

Before  the  viaduct  was  built,  plaintiffs  had  access 
t6  Compton  Avenue  east  of  their  property,  and  could 
pass  down  Compton  Avenue,  across  and  into  Adams 
Street.  After  the  viaduct  was  completed  on  June  21, 
1911,  access  to  plaintiffs'  property  was  cut  off  from 
both  Compton  Avenue  and  Adams  Street  on  the  east. 
This  is  what  the  jury  were  required  to  find,  and  there 
is  no  controversy  over  this  question,  as  shown  by  appel- 
lants, upon  page  10  of  their  brief,  where  it  is  said : 

''Respondents'  property  is  located  on  the  northwest 
comer  of  Adams  Street  and  Compton  Avenue,  both  pub- 
lic streets  in  the  City  of  St.  Louis.  The  grade  of  Adams 
Street  was  not  changed,  but  remained  the  same  after 
the  construction  of  the  viaduct.  There  were  solid  abut- 
ments in  Compton  Avenue  and  across  Adams  Street 
which  destroyed  respondents'  access  to  Adams  Street 
east  of  Compton  Avenue." 

There  was  no  controversy  at  the  trial  over  the  fact 
that  the  building  of  the  viaduct  on  Compton  Avenue 
east  of  plaintiffs'  property,  and  the  extension  of  same 
across  Adams  Street,  left  plaintiffs'  property  without 
any  access  from  the  east  over  either  of  said  highways. 

We,  therefore,  conclude,  that  plaintiffs'  instruction 
numbered  one  is  not  erroneous;  that  it  did  not  authorize 
the  jury  to  assess  damages  in  favor  of  plaintiffs,  on 
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account  of  the  obstruction  in  Adams  Street,  nor  does 
said  instruction  deal  with  the  subject  of  damages.  The 
above  assignment  of  error  is  accordingly  overruled. 

II.  Appellants  claim,  that:  ''The  court  erred  in  re- 
fusing to  instruct-  the  jury,  upon  the  request  of  appel- 
lants, that  they  should  deduct  from  the  amount  of  dam- 
age caused  by  the  construction  of  the  viaduct,  any 
special  benefits  which  may  have  accrued  to  the  property 
by  reason  of  the  construction  of  said  viaduct." 

This  assignment  might  well  be  ignored,  as  it  does 
not  designate  which  instruction,  if  any,  was  refused,  nor 
is  there  anything  in  the  ''Points  and  Authorities''  re- 
instructions  ^^^^^^K  *^  ^^7  refused  instruction.  We  find, 
however,  on  perusing  appellants'  argument, 
on  page  13  of  their  brief,  that  the  court  is  charged  with 
error  in  refusing  defendants'  instruction  numbered  2, 
which  reads  as  follows: 

"The  court  instructs  the  jury  that  in  case  you  find 
in  favor  of  the  plaintiflFs,  the  damages  which  may  be 
assessed  against  the  city  in  favor  of  the  plaintiffs  may 
be  measured  in  either  one  of  two  ways : 

"First,  you  may  take  the  difference  between  the 
reasonable  market  value  of  said  property  immediately 
before  the  grade  of  the  street  was  changed  and  said  via- 
duct  constructed,  as  shown  by  the  evidence,  and  the 
reasonable  market  value  of  said  property  immediately 
after  such  change,  if  you  find  that  the  market  value  after 
the  change  was  less  than  the  value  before,  and  so  arrive 
at  the  damages  which  plaintiff  has  sustained;  in  other 
words,  the  difference  in  market  value  before  and  afte^ 
the  improvement  of  the  street  may  be  taken  as  the 
measure  of  damages,  and  in  considering  the  market 
value  after  the  improvement  you  shall  not  take  into  con- 
sideration any  general  benefits  which  may  have  accrued 
to  said  property  by  reason  of  the  improvement,  but  you 
shall  consider  any  special  benefits,  as  defined  for  yort 
in  a  subsequent  instruction. 

"Or,  second,  you  may  consider  the  amount  of  money 
which  it  has  cost  or  would  reasonably  cost  the  plaintiffs 
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to  raise  the  surface  of  their  property  and  the  improve- 
ments which  were  on  said  property  at  the  time  of  said 
change  of  grade,  to  the  same  relative  position  to  the 
present  grade  as  they  formerly  occupied  to  the  old 
grade  of  said  street. 

'*And  you  are  instructed  that  the  defendant,  the 
City  of  St.  Louis,  is  entitled  to  have  the  damages  fixed 
by  whichever  of  the  above  two  methods  will  show  the 
least  amount  of  damages  to  have  accrued." 

This  instruction,  as  asked,  was  properly  refused 
by  the  court  for  several  reasons:  First,  taken  as  a 
whole,  there  was  no  evidence  adduced  at  the  trial  in 
support  of  •  the  second  paragraph  of  said  instruction. 
Second,  taking  into  consideration  the  location  of  plain- 
tiffs' property  and  the  viaduct  on  the  east  of  same,  with 
a  two-foot  space  between  respondents'  property  and 
the  viaduct,  we  are  at  a  loss  to  understand,  as  a  practi- 
cal proposition,  how  plaintiffs'  property  could  have 
been  made  of  any  value  by  raising  it  to  a  level  with  the 
viaduct.  At  least,  there  was  no  evidence  oflfered  sus- 
taining said  theory.  Third,  we  are  of  the  opinion  that 
the  instruction  was  eiToneous,  in  requiring  the  jury  to 
take  into  consideration  any  special  benefits, 
25J^JJJg  which  it  is  claimed  inured  to  the  benefit  of  re- 
spondents'  property  by  reason  of  Ihe  change 
of  grade  and  building  of  the  viaduct  on  Compton  Ave- 
nue. 

Cases  may  arise  in  which  the  principle  contended 
for  by  appellants  should  be  applied,  but  this  is  not  one 
of  that  class.  It  is  undisputed  that  before  the  grade  of 
Compton  Avenue  was  changed,  and  the  viaduct  con- 
structed thereon,  plaintiffs  had  abundant  access  to  Comp- 
ton Avenue  on  the  east  side  of  their  property,  and  like- 
wise had  the  use  of  Adams  Street,  where  it  is  intersected 
by  Compton  Avenue.  These  defendants,  by  the  change 
of  said  grade,  and  the  construction  of  said  viaduct,  have 
shut  oflF  all  access  to  plaintiffs'  property  from  either 
Compton  Avenue  or  Adams  Street.  There  is  no  way 
of  escape  for  respondents  from  their  property  to  the 
southward,  none  to  the  westward,  and  none  to  the  north- 
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ward,  except  by  a  15-foot  alley.  The  Rankin  property, 
surrounding  that  of  plaintiffs,  is  held  under  a  99-year 
lease  by  the  defendant  Terminal  Railroad  Association, 
of  St.  Louis,  Missouri.  In  other  words,  the  property 
of  respondents  has  been  completely  bottled  up  by  the 
acts  of  appellants,  except  as  to  the  alley  on  the  north, 
and  yet  we  are  blandly  asked  to  reverse  this  case  because 
the  trial  court  refused  to  finish  a  con:fiscation  of  respond- 
ents' property,  by  directing  the  jury  to  charge  the 
same  with  special  benefits.  Upon  the  facts  presented 
in  this  record,  it  would  have  been  a  travesty  upon  the 
law  to  have  given  defendants'  instruction  two,  as  asked. 

ni.  Appellants'  third  assignment  of  error,  reads 
as  follows: 

*'The  court  erred  in  instructing  the  jury  to  allow 

interest  on  the  amount  which  they  found  the  property 

to  have  been  damaged  by  the  construction  of 

the  viaduct,  because  interest  is  not  allowed  in 

actions  ex  delicto.'* 

No  mention  is  made  in  above  assignment  as  to  any 
particular  instruction  given,  nor  is  any  reference  made 
in  the  *' Points  and  Authorities"  to  any  such  instruc- 
tion. Even  the  argument  fails  to  point  out  any  in- 
struction which  it  is  claimed  was  erroneous.  We  find, 
upon  turning  to  the  abstract  of  record,  that  the  trial 
court,  at  the  instance  of  respondents,  gave  instruction 
numbered  2,  and  at  the  instance  of  appellants  gave  in- 
struction numbered  5,  which  read,  when  placed  in  paral- 
lel columns,  as  follows : 

Plaintiffs' Given  Instruc-     Defendants'     Given     In- 

TION  No.  2.  STRUCTION   No.   5. 

*'If   you   find    in   favor  '*The  jury  are    instruc- 

of  the  plaintiffs,  you  will  ted    that   the   measure    of 

assess    their  damages    at  damages,  if  any,  sustained 

such    sum,  not     exceeding  by  plaintiffs,  is     the  dif 

$25,000,  as  represents  the  ference  in  the  market  value 

difference,  if  any,  between  of  said  property   immedi- 

the  reasonable  market  val-  ately  before  ^nd  after  the 
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ue  of  plaintiffs'  said  prop-  changmg   of  the  grade  of 
erty,    immediately    before  Compton    Avenue    on    ac- 
and  after  the  raising  and  count  of  the  construction 
changing  of    the  grade  of  of   the    Compton    Avenue 
Compton  Avenue  adjoining  viaduct,  adjacent  to  plain- 
plaintiffs*    property,    and  tiffs'  property,  with  inter- 
the  obstruction  of  the  ac-  est  on  sudi  sum,  if  any,  at 
cess  thereto  by  reason  of  the  rate  of  six  per  cent  per 
said  viaduct  or  bridge  and  annum  from  such  date  as 
directly  caused  thereby,  if  from  the  evidence  the  jury 
you  so  find,  together  with  find  said  abutment  to  said 
interest    on  such   sum    so  viaduct  was  complete." 
found,  at  the  rate  of   six 
per  cent   per  annum,  from 
such  date  as  from  the  evi- 
dence the  jury  find  and  be- 
lieve said  obstruction  of  acr. 
cess  was  complete." 

By  reason  of  the  foregoing,  appellants  are  in  no 
position  to  complain  of  an  instruction  which  is  in  har- 
mony with  the  one  given  at  their  request.  [Lange  v.  Mo. 
Pao.  Ry.  Co.,  208  Mo.  458,  1.  c.  475;  Ellis  v.  Met.  St.  Ry. 
Co.,  234  Mo.  1.  c.  676;  Kame  v.  Railroad,  254  Mo.  1.  c. 
T97;  AVilHanis  v.  Gas.  &  Electric  Co.,  274  Mo.  1,  1.  c.  14; 
tiareau  v.  Lareau,  208 S.  W.  241, 1.  c.  245,  and  c^ses  cited; 
Bettoki  V.  Northwestern  Coal  &  Mining  Co.,  180  S.  W. 
1.  c.  1023.]  The  foregoing  assignment  is  accordingly 
overruled. 

IV.  Appellants'  fourth  and  last  assignment  of  er- 
ror, reads  as  follows: 

'*The  court  erred  in  refusing  to  set  aside  the  verdict 
of  the  jun-  on  the  ground  that  the  same  was  grossly 
Exceasive  excessive  and  unwarranted  by  the  evidence  and 
Damages,    physical  facts." 

In  view  of  tlie  above  contention,  we  have  carefully 
read  the  record,  and  have  made  a  very  full  statement  of 
the  facts  in  the  case.  We  find  nothing  in  the  record  to 
indicate  either  passion  or  prejudice  upon  the  part  of  the 
jury.    The  testimony  of  the  witnesses,  in  respect  to  the 
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value  of  plaintiffs '  property  and  the  damages  sustained, 
on  account  of  the  change  of  grade  and  construction  of 
said  viaduct,  is  exceedingly  contradictory,  and  presents 
a  case  where  it  was  the  peculiar  province  of  the  jury,  to 
ascertain  the  damages  sustained. 

V.  Finding  no  error  in  the  record  of  which  defend- 
ants can  legally  complain,  We  affirm  the  judgment. 
White  and  Mozley,  CC,  concur. 

PER  CURIAM:— The  foregoing  opinion  of  Railey, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  All 
of  the  judges  concur. 


EUGENE  BENDER,  and  WALTER  BENDER  and 
JOSEPH  BENDER,  Jr.,  by  Their  Next  Friend, 
EUGENE  BENDER,  Appellants,  v.  ESTELLE 
BENDER. 

•    Diylaion  Two,  March  13,  1920. 

1.  BE8ULTIKO  TBUST:  Whtoce  and  How  It  Arises.  A  trust  results 
in  favor  of  a  party  who  furnishes  the  purchase  money  for  real 
estate,  when  the  title  is  taken  in  the  name  of  another.  It  arises 
from  the  facts,  not  from  an  agreement,  but  regardless  of  and 
sometimes  in  spite  of  an  agreement. 

2.  :  Presumption:   Oonyeyance  to  Wife.     The  presumption  is 

that  the  grantee  in  a  deed  conveying  real  estate  intends  to  hold 
the  title  in  trust  for  the  person  who  paid  the  purchase  money. 
But  that  presumption  is  oversome  by  another  where  the  husband 
pays  the  purchase  price  and  his  wife  is  named  as  the  grantee, 
for  then  the  presumption  is  that  he  intended  the  conveyance 
prima-facie  as  a  provision  for  her.  But  the  presumption  that 
he  intended  t^e  conveyance  to  operate  as  a  settlement  on  his 
wife  is  rebuttable,  but  only  under  circumstances  consistent  with 
legal  principles. 

3.  ^:  Coincident  With  Conveyance:  Fature  Contingency:  Ex- 
press Trust.  A  resulting  trust  must  arise,  if  at  all,  at  the  instant 
the  deed  is  taken.  The  transaction  must  be  such  that  the  trust 
arises  the  moment  the  title  passes.  If  the  trust  in  favor  of  the 
husband's  children  is  made  contingent  upon  the  happening  of 
an  event  in  the  future,  such  as  the  legal  separation  or  divorce 
of  the  husband  and  wife,  the  children  do  not  have  a  resulting 
trust  in  real  estate  paid  for  by  the  husband  and  conveyed  to  hira 
and  his  wife. 
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4.  ^:    Parol    Agreement  to    Hold    in    Tmst:     Express    Trust. 

Allegations  that  the  husband's  money  paid  for  the  real  estate  and 
that  it  was  conveyed  to  him  and  her  upon  an  agreement  that 
in  case  of  their  legal  separation  or  divorce,  she  and  he  would 
convey  to  their  three  children,  is  grounded  on  an  express  trust, 
which  cannot  be  established  by  parol. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  William 

T.  Jonesp  Judge. 

Affirmed. 

Jesse  A.  McDonald,  Taylor  R.  Young  and  T.  T. 
Hinde  for  appellants. 

(1)  '*  Resulting  trusts  are  those  which  arise  from  the 
acts  of  the  parties  by  operation  of  law.  The  party  to  be 
charged  as  trustee  may  never  have  agreed  to  the  trust 
and  may  have  really  intended  to  resist  it,  yet  if  his  acts 
have  been  such  as  are  in  honesty  and  fair  dealing  con- 
sistent only  with  a  purpose  to  hold  the  property  in  trust, 
a  trust  will  result  by  operation  of  law."  Stevens  v. 
Pitzpatrick,  218  Mo.  723 ;  P^erguson  v.  Robinson,  258  Mo. 
129;  39  Cyc.  118.  (2)  Neither  the  Statutes  of  Frauds 
nor  any  provision  of  our  statutes  precludes  parol  proof 
of  a  resulting  trust.  Stevens  v.  Fitzpa trick,  218  Mo.  708; 
Ferguson  v.  Robinson,  258  Mo.  113.  (3)  The  existence 
of  an  express  agreement  does  not  destroy  a  resulting 
trust.  Shelton  v.  Harrison,  182  Mo.  App.  416;  Smith- 
sonian Institution  v.  Meech,  169  U.  S.  409.  (4)  While 
there  is  a  presumption  of  an  advancement  or  gift  when 
the  husband  purchases  with  his  own  funds  and  deeds  to 
his  wife,  yet  this  is  a  mere  presumption  of  fact  and  not 
of  law,  and  mav  be  shown  by  parol  to  be  a  resulting' 
trust.  Price  v.  Kane,  112  Mo.  415;  Viers  v.  Viers,  175 
Mo.  453;  Siebold  v.  Christman,  7  Mo.  App.  256;  Smith- 
sonian Institution  v.  Meech,  169  U.  S.  410. 

Glendy  B.  Arnold  for  respondent. 

(1)  The  court  did  not  err  in  holding  that  the  plain- 
tiflfs'  petition  counted  on  an  express  trust.  Sec.  2868,  B. 
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S.  1909;  Hillman  v.  Allen,  145  Mo.  638.  (2)  The  court 
did  not  err  in  excluding  the  evidence  offered  by  appel- 
lants to  establish  a  resulting  trust.  Hillman  v.  Allen, 
145  Mo.  638;  Sec.  2868,  R.  S.  1909. 

WHITE,  C— The  appeal  is  from  a  judgment  of  the 
Circuit  Court  of  St.  Louis,  dismissing  plaintiffs'  bill 
whereby  they  sought  to  establish  a  resulting  trust. 

The  defendant,  Bstelle  Bender,  was  the  mother  oi 
the  plaintiffs,  and  Joseph  Bender,  Sr.,  was  their  father. 
At  the  time  of  the  trial,  plaintiff  Eugene  Bender  wae 
twenty-two  years  of  age,  WJalter  Bender  was  twenty,  and 
Joseph  Bender,  Jr.,  seventeen.  In  1901  and  thereafter 
Joseph  Bender,  Sr.,  purchased  three  pieces  of  real  estate 
in  the  City  of  St.  Louis  described  in  the  petition,  and 
caused  conveyance  to  be  made  to  himself  and  his  wife, 
Estelle  Bender.  In  1912,  Estelle  Bender,  the  defendant, 
instituted  a  suit  for  divorce  against  Joseph  Bender,  Sr., 
and  in  1914  a  decree  was  rendered  divorcing  them  from 
the  bonds  of  matrimony.  At  the  time  of  the  trial,  the 
thjree  children  were  living  with  their  father,  Joseph  Ben- 
der, Sr. 

The  petition  sets  but  that  Joseph  Bender,  Sr.,  and 
defendant  Estelle  Bender,  were  the  apparent  owners  in 
fee  simple  of  the  property,  describing  it,  and  then  alleg- 
es: 

**  Plaintiffs  further  state  that  at  the  time  of  acquir- 
ing the  foregoing  described  real  estate  the  same  was 
acquired  and  purchased  by  the  said  Joseph  Bender,  Sr., 
with  his  own  funds,  but  he  took  the  title  to  the  same 
out  in  the  name  of  himself  and  the  name  of  Estelle  Ben- 
der with  the  distinct  understanding  and  agreement 
with  the  said  Estelle  Bender  that  in  the  event  there 
should  be  any  future  separation  between  the  said  Joseph 
Bender  and  Estelle  Bender,  said  father  and  mother  of 
these  plaintiffs,  then  and  in  that  event  the  title  and  in- 
terest of  the  defendant  and  Joseph  Bender  in  and  to 
all  of  said  real  estate  should  be  conveyed  to  these  plain- 
tiffs and  that  they  should  thereafter  be  owners  thereof 
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and  free  from  any  interest  whatever  of  the  said  Joseph 
Bender,  Sr.,  and  the  defendant,  Estelle  Bender/' 

The  petition  then  alleges  that  decree  of  divorce  was 
rendered  between  Estelle  Bender  and  Joseph  Bender, 
Sr.,  by  reason  whereof  the  plaintiffs  were  entitled  to 
have  the  property  described  conveyed  to  them ;  that 
Joseph  Bender  was  ready  to  convey,  but  Estelle  Bender 
'  refused  'to  convey.  The  prayer  is  that  the  title  of 
Estelle  Bender  be  divested  and  vested  in  the  plaintiflFs. 
The  answer  is  a  general  denial. 

On  the  trial  Joseph  Bender,  Sr.,  was  sworn ;  he  testi- 
fied to  the  relationship  of  the  parties,  the  acquisition  of 
the  property,  and  that  he  had  paid  the  purchase  money 
out  of  his  own  funds.  The  plaintiflFs  then  offered  to  show 
the  agreement  set  up  in  the  petition,  the  essential  part 
of  which  oflfer  was  as  f oUowte : 

*'That  at  the  earnest  solicitation  of  his  wife  Estelle 
Bender,  the  defendant  here,  he  (Joseph  Bender)  consent- 
ed and  agreed  to  take  the  title  in  the  joint  name  of  him- 
elf,  Joseph  Bender,  and  Estelle,  his  wife,  on  condition 
that  in  the  event  that  there  should  ever  be  any  contiy- 
'  versy  between  them,  or  should  there  ever  be  a  separation 
or  a  divorce  between  them,  then  and  in  that  event  that 
that  property  should  be,  by  Estelle  Bender  and  himself, 
Joseph  Bender,  conveyed  to  the  three  children  of  Joseph 
Bender  and  Estelle  Bender,  who  are  the  plaintiflFs  in 
this  case;  that  the  said  Estelle  Bender  promised  and 
agreed  thiat  if  he  would  purchase  this  propyerty  and  take 
the  title  in  the  naqie  of  himself  and  her,  as  his  wife, 
she  would  do  that." 

This  evidence  was  excluded  by  the  court ;  plaintiffs 
duly  excepted.  Thereupon  the  bill  was  dismissed. 

I.  It  is  claimed  by  appellant  that  a  trust  resulted  in 
their  favor  by  the  purchase  of  the  property  under  the 
Eesuiting  circumstances  alleged  in  the  petition,  of  which 
*^'"*-        they  offered  proof  as  stated. 

A  trust  results  in  favor  of  a  party  who  furnishes 
the  purchase  money  for  real  estate,  when  the  title  is 
taken  in  the  name  of  another.     In  this  case,  if  Joseph 
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Bender,  Sr.,  and  Estelle  Bender  had  been  strangers  to 
each  other  and  it  were  shown  that  he  had  paid  the  pur- 
chase money  and  taken  the  title  in  the  names  of  the  two, 
nothing  further  appearing,  a  trust  would  result  in  his 
favor  for  the  half  interest  held  in  the  name  of  Estelle. 
It  might  be,  if  there  were  anything  in  the  transaction 
to  show  he  intended  it  as  a  gift  to  his  children,  that  a 
trust  would  result  in  their  favor,  although  it  is  unneces- 
sarA  to  determine  that  proposition  here. 

A  resulting  trust  arises  from  the  facts,  not  from  any 
agreement,  but  regardless  of  and  sometimes  in  spite  of 
an  agreement.  It  is  presumed  that  the  holder  of  the 
title  intends  to  hold  it  in  trust  for  the  person  who  paid 
the  purchase  money.  In  this  case,  however,  owing  to  the 
relationship  of  the  parties,  that  presumption  is  over- 
come by  another  presumption.  When  a  husband  pur- 
chases real  property  with  his  own  funds  and  causes 
same  to  be  conveyed  to  Tiis  wife,  prima-facie  it  is  pre- 
sumed that  he  intended  the  conveyance  as  a  provision 
for  his  wife,  and  a  trust  will  not  result.  [Viers  v.  Viers, 
375  Mo.  1.  c.  453;  Curd  v.  Brown,  148  Mo.  1.  c.  92.1  And 
where  the  title  in  such  case  is  taken  in  the  name  of 
both  husband  and  wife  an  estate  by  the  entirety  occurs. 
[Moss  V.  Ardrey,  260  Mo.  1.  c.  604.]  The  presumption 
that  the  purchase  was  an  intended  settlement  on  his 
wife  is  rebuttable  and  it  becomes  necessary  to  inquire 
under  what  circumstances  the  premsumption  may  be  re- 
butted. 

IT.  A  resulting  trust  must  arise,  if  at  all,,  at  the 
instant  the  deed  is  taken.  Unless  the  transaction  is 
such  that  the  moment  the  title  passes  the  trust  results 

from  the  transaction  itself,  th6n  no  trust  re- 
wittT^iSed.    suits.     It  cannot  be  created  by  subsequent 

occurrences.  1  Perry  on  Trusts,  sec.  133; 
Barrett  v.  Foote,  187  S.  W.  69;  Stevenson  v.  Haynes, 
220  Mo.  206;  Kelly  V.  Johnson,  28  Mo.  249;  Richardson 
V.  Champion,  143  Mo.  544. 

According  to  the  facts  in  this  case  which  the  plain- 
tiffs seek  to  establish,  no  trust  resulted  at  the  time  the 
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conveyance  was  made,  but  it  was  contingent  upon  the 
Express  happening  of  an  event  in  the  future, — ^the 
Trust.  separation  of  their  parents. 

A  trust  results  by  operation  of  law  from  the  facts  in 
the  transaction  and  never  by  operation  of  any  agree- 
ment; from  what  the  parties  do — not  from  what  they 
agree  to  do.  If  a  parol  agreement  providing  for  a  con- 
veyance is  resorted  to,  it  at  once  becomes  an  express 
trust  and  not  a  resulting  trust,  and  cannot  be  established 
by  parol.  [Sec.  2868,  R.  S.  1909;  Thomson  v.  Thomson, 
211  S.  W.  52,  1.  c.  56;  HeU  v.  Heil,  184  Mo.  665,  1.  e. 
676;  Price  V.  Kane,  112  Mo.,  1.  c.  419;  1  Perry  on  Trusts, 
sec.  134.] 

The  only  acts  shown  here  were  the  payment  by 
Joseph  Bender,  Sr.,  of  the  purchase  money  and  the  con- 
veyance of  the  property  to  himself  and  wife.  No  further 
act  or  fact  is  presented  which  would  rebut  the  ordinary 
presumption  that  he  intended  it  as  a  settlement  upon  his 
wife.  Wihat  it  is  sought  to  prove  is  an  express  agree- 
ment on  the  part  of  himself  and  wife  to  convey  the  prop- 
erty upon  the  hapj>ening  of  the  contingency,  the  separa- 
tion of  the  two.  Under  the  authorities  last  cited  this 
could  not  be  shown  by  parol  testimony.  It  was  an  at- 
tempt to  establish  an  express  trust  and  not  a  resulting 
trust. 

The  judgment  is  affirmed.  Railey  and  Mozletf,  CC, 
concur. 

PER  CURIAM :— The  foregoing  opinion  by  White, 
C,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  "concur. 


R.  H.  O'BANNON  v.  A.  A.  WYDICK  et  al.,  Appellants. 

Division  Two,  March  13»  1920. 

PB0FE8SI0NAL    SEBVIOES:     Mechano-Therapist:     No    Idcenae.     A 

mechano-therapist,  having  no  license  to  practice,  cannot  recover 
for  his  services  as  "a  practitioner  of  drugless  healing*'  ^nd  of 
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"the  chiropractic  method/*  [Approving  and  adopting  opinion  of 
Springfield  Court  of  Appeals  in  O'Bannon  v.  Wydick.  197  S.  W. 
Rep.,  432.] 

Appeal  from  Howell  Circuit  Court. — Hon.  E.  P.  Dorris, 

Judge. 

Reversed. 

J.  C.  Dyott  for  appellants. 

(1)  The  verdict  should  have  been  for  the  defendant 
rather  than  the  plaintiff.  His  petition  alleges  that  the 
defendants  are  indebted  for  ** medical  sendees,'^  while 
the  evidence  shows  that  he  is  not  a  physician  as  specified 
by  the  statute,  nor  never  has  been,  and  is  therefore  su- 
ing for  a  debt  contracted  under  false  pretense,  and  in  the 
practice  of  medicine  against  the  positive  mandate  of  the 
statute.  Sees.  8311  and  8313,  R.  S.  1909;  State  v.  Smith, 
233  Mo.  242.  (2)  Plaintiff's  petition  does  not  state  a 
cause  of  action.  If  the  plaintiff  had  not  the  legal  capaci- 
ty to  sue  and  had  no  standing  in  court,  his  complaint 
being  based  upon  the  charge  for  professional  medical 
service,  and  he  failed  to  allege  and  prove  that  he  was 
licensed  by  the  State  for  that  purpose,  he  did  not  state 
a  cause  of  action.  Swift  v.  Kelley,  133  S.  W.  (Ark.)  901. 
(3)  The  plaintiff  has  not  the  legal  capacity  to  sue  and 
recover.  The  practice  of  mechano-therapy  or  any  other 
forms  of  medicine  by  any  person  who  has  failed  to  com- 
ply with  the  authorizing  statutes  for  any  unlawful  prac- 
tice and  any  contract  based  upon  such  services  rendered, 
has  for  its  object  void  consideration.  Chitty  on  Con- 
tracts, 230;  Rothwell  v.  Gibson,  121  Mo.  App.  284; 
Bishop  on  Contracts  (Ed.  1887),  sec.  471,  citing  Friend 
V.  Porter,  50  Mb.  App.  89,  9  Cyc.  475;  Down  v.  Ringer, 
7  Mo.  585.  **The  cases  in  this  country  are  uniform  in 
holding  that  a  contract  forbidden  by  statute  is  void." 
Live  Stock  Assn.  v.  L.  &  C.  Co.,  138*Mo.  394;  Tri-State 
Amusement  Co.  v.  Amusement  Co.,  192  Mo.  404.  (4) 
An  expressed  or  implied  contract  of  the  nature  as  here- 
in indicated  should  not  be  upheld  on  the  ground  of  the 
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public  policy.  Orr  v.  Meek,  111  Ind.  40;  Thompson  v. 
Hazen,  25  Me.  104;  Bailey  v.  Mogg,-  4  Den.  (N.  Y.)  60; 
Alcott  V.  Barber,  1  Wend  (N.  Y.)  526;  Puokett  v.  Alex- 
ander, 102  N.  C.  95,  3  L.  R.  A,  43. 

L,  P.  Main  and  0.  F.  Wayland  for  respondents. 

(1)  Does  the  statement  set  forth  a  cause  of  action? 
It  does  in  any  view  of  the  case  for  this  court  cannot  take 
judicial  notice  that  mechano-therapv  is  a  school  of  medi- 
cine, and  even  if  it  is,  and  the  court  could  take  judicial 
notice  of  that  fact  it  is  held  in  Des  Mond  v.  Kellv,  163 
Mo.  A  pp.  205,  that  it  is  not  necessary  in  an  action  for 
medical  services  to  allege  the  possession  of  a  license  but 
that  the  want  thereof,  if  a  defense  at  all,  must  be 
aflSrmativelv  pleaded.  In  that  case  the' court  specifically 
declined  to  pass  upon  the  question  as  to  whether  the  de- 
fense would  be  good.  (2)  The  real  question  at  issue  in 
this  case  is  the  right  of  a  person  treatins:  any  kind  of 
bodily  disorder  to  recover  for  his  services  in  the  absence 
of  a  license  to  practice  medicine.  In  discussing  this 
question  we  will  admit  for  the  sake  of  the  argument  that 
mechano-therapy  is  a  school  of  medicine  within  the 
meaning  of  the  statute,  but  we  insist  that  in  this  State 
the  possession  of  a  license  is  not  a  condition  precedent 
to  the  recovery  of  nav  for  services.  Smvthe  v.  Hanson, 
61  Mo.  App.  285.  (3)  It  will  be  observed  that  rearardless 
of  the  history  of  the  act  the  court  in  the  Smvthe  case 
sav  that  in  this  State  unless  the  contract  itself,  prohibit- 
ed, recovery  can  be  had  for  services  rendered  under  it. 
The  latest  application  of  this  rule  is  the  case  of  McCon- 
non  V.  Haskins,  180  S.  TV).  21.  Counsel  for  appellant 
says  in  his  brief  that  this  case  is  not  applicable  because 
the  Peddler  Act  is  a  revenue  act,  but  in  the  case  of  State 
V.  Webber,  214  Mo.  272,  the  Supreme  Court  held  that 
it  was  an  exercise  of  the  police  power  and  for  that  rea- 
son constitutional. 

RAILEY,  C— On  April  17,  1916,  plaintiff  filed  be- 
fore  B.  F.  HoUoway,  a  justice  of  the  peace,  at  Willow 
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Springs,  Howell  County,  Missouri,  a  suit  against  above 
defendants.  The  petition,  without  caption  and  signa- 
ture, reads  as  follows : 

'^The  plaintiflF  states  that  the  defendants  are  hus- 
band and  wife  and  are  indebted  to  him  in  the  sum  of 
$109.35  for  professional  services  as  a  mediano^therapist 
rendered  by  him  to  defendants  and  their  family  at  their 
request.'^ 

A  jury  found  the  issues  for  defendants  in  the  court 
of  the  justice  of  the  peace,  and  judgment  was  entered 
accordingly.  The  case  was  appealed  by  plaintiff  to  the 
Circuit  Court  of  Howell  County.  Defendants  filed,  in 
the  latter,  a  general  denial.  The  case  was  tried  before 
the  court  without  a  jury,  and  judgment  rendered  in 
favor  of  plaintiff  for  $104.50  and  costs.  Defendants,  in 
due  time,  filed  their  motion  for  a  new  trial,  which  was 
overruled  and  the  cause  duly  appealed  by  them  to  the 
Springfield  Court  of  Appeals. 

The  evidence  is  sufficient  to  warrant  a  finding  in 
favor  of  plaintiff,  if  he  was  authorized  by  law  to  per- 
form tlie  services  rendered  and  charge  for  same. 

Plaintiff  admitted  at  the  trial  that  his  demand  was 
for  services  rendered  in  the  treatment  of  ailments  and 
diseases  of  the  human  body ;  that  he  had  no  license  as 
a  physician  or  surgeon  which  authorized  him  to  ren- 
der the  services  sued  for.    He  testified  as  follows : 

^^Qi  What  profession  or  line  are  you  following? 
A.  Well,  sir,  I  am  covering  the  field  as  a  practitioner  of 
drugless  healing  and  take  the  general  field  of  diatetics, 
scientific  food,  the  adjustment  of  the  spine  and  a  corre- 
spondence course  in  osteopathy  in  Cincinnati,  two  years 
in  the  practice  and  study  of  medicine  28  years  ago.  It  is 
what  is  called  mechano-therapy. 

*^Q.  You  have  also  stated  you  are  practicing  what 
is  known  as  the  chiropractic  method?  A.  Yes,  except 
the  medicine:   I  use  food  and  scientific  work.*' 

The  Springfield  Court  of  Appeals,  in  an  able  and  ex- 
haustive opinion  by  Judge  Farrington,  concurred  in  by 
all  the  judges  of  that  court,  held  that  plaintiff,  without 

31—281  Mo. 
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a  license  to  practice,  could  not  recover,  under  the  cir- 
cumstances aforesaid,  and  reversed  the  case.  The  cause 
was  transferred  here  on  account  of  the  conflict  between 
the  above  opinion  and  that  in  Smythe  v.  Hanson,  61  Mo. 
Ap^.  285,  decided  by  the  St.  Louis  Court  of  Appeals. 
Upon  a  careful  consideration  of  the  questions  presented, 
we  are  of  the  opinion  that  the  decision  of  the  Spring- 
field Court  of  Appeals,  which  is  reported  in  full  in  198 
S.  W.  432  and  following,  properly  declares  the  law  of 
the  case,  and  is  hereby  adopted  as  the  opinion  of  this 
court. 

In  8  Elliott  on  Contracts  (1913-1918  Supplement), 
pages  126  et  seq.,  sections  646  and  following,  Judge 
Farrington's  opinion  supra,  is  strongly  approved,  and 
a  number  of  recent  decisions  from  other  jurisdictions 
are  cited  in  support  of  same. 

The  judgment  of  the  circuit  court  is  accordingly 
reversed.  White  and  Mozley,  CC,  concur. 

PER  CURIAM:— The  foregoing  opinion  of  Railet, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  All  of 
the  judges  concur. 


MINNIE  E.  NORTON  et  al.;  JOHN  R.  JOHNSON,  In- 
tervener, Appellant,  v.  ISAAC  F.  REED  et  al. ; 
IDA  HARLICK  et  al..  Interveners. 

DlYision  Two,  March  13,  1920. 

1.  ASSIONMEKT:  Cause  of  Action:  Stipulation  as  to  Settlement: 
Substitution.  An  action  in  ejectment  pending  in  the  proper  court, 
with  a  stipulation  on  file  between  all  the  parties  agreeing  to  a 
final  disposition  of  the  case,  is  assignable,  and  a  conveyance  by 
quit-claim  deed,  executed  by  plaintiffs,  in  which  they  convey  to 
a  named  grantee  all  their  right,  title  and  interest  in  the  land  and 
to  the  damages  for  rents  and  profits,  is  such  an  assignment,  anci 
entitles  the  grantee  to  be  substituted  as  plaintiff,  unless  the  cause 
of  action  had  already  been  lost  for  some  other  reason. 


Digitized  by  VjOOQ IC 


Vol.  281]  OCTOBER  TERM,  1919.  483 


Norton  v.  Reed. 


2.  ' :  Dismissal.     Where   a    cause   of   action  is   pending    on   a 

stipulation  for  judgment  and  is  assigned  by  the  plaintiffs,  to- 
gether with  all  their  interests  in  the  property  in  suit,  the  court 
should  not  permit  plaintiffs,  upon  the  payment  of  costs,  to  dis- 
miss the  action,  without  the  consent  of  the  assignee. 

3.  :  :  Beinstatement:  jWrlt  Coram  Nobis.  After  the  ad- 
journment of  the  term,  a  case  wrongfully  dismissed  cannot  be 
reinstated  by  motion  under  Sees.  2119-2121,  R.  S.  1909,  if  there 
is  nothing  on  the  face  of  the  record  indicating  that  error  had 
been  committed.  But  if  the  motion  is  in  the  nature  of  a  Writ  of 
error  coram  nobis,  and  points  out  a  mistake  made  by  the  court, 
without  the  fault  of  movement,  based  upon  a  misapprehension  of 
the  actual  facts,  which,  if  known  to  the  court  at  the  time,  would 
have  precluded  a  dismissal,  the  cause  may  be  reinstated  In  re- 
sponse thereto;  for  the  purpose  of  a  writ  of  error  coram  nobis 
is  to  enable  the  court  to  correct  some  error  of  fact,  which  did 
not  appear  in  the  record  and  which  was  unknown  to  the  court 
when  the  order  was  made. 

4.  :  Unsigned  and  Amended  Petition:  Conveyance  by  Defend- 
ant: Stipulation  for  Judgment.  The  filing  of  an  unsigned  petition 
is  the  commencement  of  a  suit,  and  the  filing  of  an  amended  pe- 
tition at  the  return  term  relates  back  to  the  filing  of  the  original 
petition;  and  a  suit  in  ejectment  is  properly  brought  against  the 
owner  and  his  tenant  in  possession;  and  if,  after  such  amended 
petition  is  filed,  the  attorneys  who  sign  it  and  the  attorneys  for 
defendants  enter  into  and  file  in  the  case  a  stipulation  for  judg- 
ment in  accordance  with  a  final  adjudication  in  another  pending 
cause  resting  upon  the  validity  of  the  same  administrator's  deed, 
such  stipulation  is  binding  on  all  the  parties  and  their  assignees, 
although  one  day  before  the  suit  was  brought  the  defendant,  by 
a  deed  not  recorded  until  one  day  thereafter,  had  conveyed  to  in- 
tervener; and  intervener  is  in  no  better  position  than  he  would 
be  had  the  original  petition  been  properly  signed. 

5.  :  Ejectment  Against  Grantor:  Stipulation  for  Judgment.  The 

purchaser  from  the  defendant  in  ejectment,  by  deed  executed  one 
day  before  suit  is  filed  but  not  recorded  until  one  day  after,  is, 
under  the  statute  (Sec  1732,  R.  S.  1909),  entitled  to  be  joined  as 
codefendant  and  to  defend  his  title,  or  to  have  it  defended  in  thu 
name  of  the  original  defendants.  And  if  a  stipulation  is  signed 
by  the  attorney  for  the  original,  defendants  that  the  action  shall 
remain  on  the  docket  and  abide  the  result  in  another  pending 
suit,  he  and  his  grantee  are  bound  by  the  stipulation. 

Appeal  from  Butler  Circuit  Court. — Hon.  J.  P.  Foard, 

Judge. 
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Reversed  and  remanded  (with  directions). 

Arthur  T.  Br*ewster,  Buford  <&  Chittvood,  and  J.  B. 
Darnel  for  appellant. 

(1)  The  suit  having  been  brought  against  the  per- 
son in  actual  possession  it  is  immaterial  that  the  grant- 
or of  interveners  who  claimed  title  to  the  land 
through  an  unrecorded  deed  was  not  made  a  party 
thereto.  R.  S.  1909,  sec.  2385.  (2)  It  being  admitted 
by  the  pleadings  that  at  the  date  of  the  order  of  dis- 
missal the  plaintiflFs  had  parted  with  all  their  interest 
in  the  subject-matter  of  the  suit  and  that  said  interest 
had  passed  by  conveyance  to  the  intervener  at  the  date 
of  the  filing  of  the  motion  herein  by  him,  the  motion 
should  have  been  sustained.  (3)  A  motion  in  the 
nature  of  a  writ  of  error  coram  nobis  is  the  correct 
procedure  to  correct  an  error  in  a  judgmeut,  after  the 
lapse  of  a  term  at  which  the  judgment  is  rendered 
where  the  error  is  not  patent  on  the  record,  but  must 
be  shown  by  evidence  dehors  the  record.  State  ex  rel. 
V.  Riley,  2f9  Mo.  667;  Hadley  v.  Bernero,  103  Mio.  App. 
549;  Cross  v.  Gould,  131  Mo.  App.  585;  State  v. 
Stanley,  225  Mo.  525;    5  Ency.  Pleading  &  Practice,  27. 

(4)  One  not  a  party  to  an  action,  i.  e.  a  stranger  to 
the  record,  may  file  a  motion  in  the  nature  of  a  writ  of 
error  coram  ftolm,  if  he  is  privy  to  the  record  or  in- 
jured thereby.  State  ex  rel.  v.  Riley,  219'  Mo.  684;  5 
Ency.  Pleading  &  Practice,  31 ;  Dugan  v.  Scott,  37  Mo. 
App.  663;    State  ex  rel.  v.  Heinrich,  14  Mo.  App.  146. 

(5)  Even  if  it  were  shown  beyond  question  that  the 
original  petition  was  not  signed  by  counsel,  such  error 
was  waived  by  answering  over  to  an  amended  petition 
and  could  not  be  successfully  raised  thereafter.  Brook- 
shier  V.  Mutual  Fire  Ins.. Co.,  91  Mo.  App.  599.  (6) 
Error  in  failing  to  sign  a  pleading,  if  objected  to  in  due 
time,  can  be  cured  by  amendment  wlien  attacked.  Ream- 
er V.  Morrison  Express  Co.,  93  Mo.  App.  510. 
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R.  I.  January  and  J.  H.  Keith  for  respondents. 

(1)  All  actions  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  and  to  recover  possession  of  real 
estate  must  be  brought  against  the  person  in  possession 
of  the  premises.  Sees.  1/729,  2585,  R.  S.  1909.  (2)  All 
pleadings  shall  be  signed  by  the  pleader  or  his  attor- 
ney. R.  S.  1909,  sec.  1822;  Orley  Stain  Co.  v.  WMtso|i, 
34  Mo.  App.  624.  (3)  To  entitle  plaintiff  in  ejectment 
to  judgment,  it  is  necessary  to  show  that  defendant  in 
the  suit,  at  the  date  of  the  commencement  or  filing  of 
the  suit,  was  in  the  possession  of  the  premises.  Sec. 
2389,  R.  S.  1909;  Haden  v.  Goodwin,  217  Mo.  662; 
Philips  V.  Philips,  187  Mo.  360.  (4)  A  voluntary  non- 
suit will  not  be  reviewed.  Koger  et  aJ.  v.  Bays^  Admr., 
57  Mo.  329;  Greene  County  Bank  v.  Gray,  146  Mo.  568; 
Sec.  1980,  R.  S.  1909.  (5)  Nonsuit  abandons  original 
suit.  Karnes  v.  American  Fire  Ins.  Co.,  53  Mo.  App., 
440;  Wiethaup  v.  City  of  St.  Louis,  158  Mio.  655.  (6) 
Stipulation  could  not  affect  rights  of  those  not  party. 
Barber  Asphalt  Paving  Co.  v.  Young,  94  Mo.  App.  214. 
(7)  A  judgment  dismissing  a  cause  cannot  be  set 
aside  on  motion  after  the  end  of  the  term  at  which  it 
was  rendered.  Jameson  v.  Kinsey,  85  Mo.  App.  301; 
State  ex  rel.  Ozark  County  v.  Tate,  109  Mlo.  265;  Peak 
V.  Redd,  14  Mo.  79. 

RAILEY,  C— On  October  23,  1907,  Minnie  A.  Nor- 
ton, Catherine  Dougherty,  John  C.  Vandyke  and  James 
T.  Vandyke,  as  plaintiffs,  filed,  in  the  Circuit  Court  of 
Reynolds  County,  Missouri,  a  petition  in  ejectment, 
against  Isaac  F.  Reed  and  Mlartin  Bumham,  as  defend- 
ants, to  recover  possession  of  an  undivided  four-fifths 
of  the  following  described  real  estate  located  in  said 
county,  to-wit: 

**A11  of  the  west  half  ©f  the  east  half  of  Lot  2  of 
the  northwest  quarter  of  Section  5  in  Township  29  of 
Range  1  east,  except  a  strip  one  hundred  and  five  feet 
wide  off  of  the  south  end  thereof.*' 

Five  suits  in  ejectment  were  filed  by  the  same 
plaintiffs,  on  the  same  day,  in  the  same  court,  gainst 
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separate  and  distinct  defendants.  The  title  of  the 
several  defendants  to  the  several  tracts  of  land  involved 
in  said  several  suits  depended,  in  each  case,  upon  the 
sufficiency  of  a  certain  alministrator's  deed,  purport- 
ing to  convey  all  of  the  land  involved  in  said  five  suits, 
to  a  common  grantor  of  all  the  defendants  in  said  five 
actions.  In  the  present  action,  the  defendants  -w^re 
served  with  process  on  October  23,  1907,  and  thereafter 
answered  in  said  cause.  It  is  admitted  by  counsel  in 
the  present  controversy,  that  Benjamin  C.  Vandyke, 
the  father  of  plaintiffs,  was  the  conunon  source  of  title. 

Benjamin  C.  Vandyke  died  in  said  county,  on 
July  14,  1884,  intestate,  and  left,  as  his  only  heirs  at 
law,  the  above  named  plaintiffs  and  the  minor  children 
of  his  deceased  daughter,  Bertie  E.  Cooper,  namely,  Bes- 
sie Cooi)er,  Morey  Cooper,  Carter  Cooper,  Charles  Taylor 
and  Clarence  Taylor.  The  plaintiffs  herein  claimed  to  be 
the  owners  of  the  undivided  four-fifths  of  said  real  es- 
tate, as  tenants  in  common  with  the  children  of  said 
Bertie  E.  Cooper,  deceased,  who  claim  to  have  owned 
an  undivided  one-fifth  of  same. 

The  date  of  ouster  is  named  as  August    4,  1901. 

On  December  5,  190i7,  during  the  November  Term, 
1907,  of  the  Reynolds  Circuit  Court,  and  after  the 
above  named  defendants  herein  had  been  served  with 
process  and  answered  in  said  cause,  a  stipulation  was 
filed  therein,  by  the  respective  parties  thereto,  which 
without  caption  and  signatures,  reads  as  follows: 

'*It  is  stipulated  and  agi^ed  by  and  between  the 
parties,  plaintiffs  and  defendants,  in  the  above  entitled 
cause,  that  this  cause  shall  stand  continued  in  this 
court  until  a  final  judgment  is  entered,  either  in  this 
or  in  the  Supreme  Court,  in  the  ejectment  case  of  the 
same  plaintiffs  against  Joseph  A.  Reed,  tried  in  this 
court  and  involving  the  same  title. 

'^Upon  the  entry  of  a  final  judgment  in  said  case 
of  Minnie  A.  Norton  et  al.  against  Joseph  A.  Reed, 
either  in  this  court  or  in  the  Supreme  Court,  then 
either  party  to  this  suit  may  move  for  judgment  in  this 
court,  in  this  case,  and  shall  be  entitled  to  a  judgment 
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for  either  the  plaintiffs  or  the  defendants,  as  may  have 
been  determined  in  said  suit  against  Joseph  A.  Reed, 
but  in  case  the  judgment  so  entered  is  foil  plaintiff  for 
possession  the  parties  jnay  give  evidence  as  to  the 
rents  and  profits  in  this  cajsfe,  but  all  other  issues  shall 
be  determined  by  such  final  judgment  in  said  case 
against  Joseph  A.  Reed.'^ 

Said  stipulation  was  signed  by  attorneys,  J.  B. 
Daniel,  John  H.  Raney  and  R.  L.  McLaran,  in  behalf 
of  said  plaintiffs,  and  by  S.  L.  Clark  and  R.  I.  January, 
as  attorneys  for  defendants  herein. 

After  one  of  said  five  suits  had  been  tried  in  the 
Circuit  Court  of  RejTiolds  County,  to-wit,  that  of  Min- 
nie A.  Norton  et  al.  v.  Joseph  A.  Reed,  the  stipulation 
aforesaid  was  filed  herein.  The  above  named  case 
against  Joseph*  A.  Rood  was  decided  by  the  circuit 
court,  in  favor  of  plaintiffs,  and  defendants  duly  ap- 
pealed said  cause  to  the  supreme  Court  of  Missouri, 
where  it  will  be  found  reported  in  253  Mo.  236-7  (161 
S.  W.  842).  The  supreme  Court,  on  December  6,  1913, 
affirmed  the  judgment  of  the  Reynolds  Circuit  Court 
in  the  above  cause. 

Thereafter,  before  the  next  term  of  the  Reynolds 
Circuit  Court,  plaintiffs  in  the  present  suit  sold  all 
their  interest  in  the  subject-matter  of  this  action,  to 
said  defendant,  Joseph  A.  Reed,  who  thereafter  execut- 
ed a  deed,  conveying  to  the  intervener  herein,  John 
R.  Johnson,  all  of  the  land  involved  in  this  suit.  Said 
deed  from  Joseph  A.  Reed  to  said  John  R.  Johnson 
was  duly  recorded  in  RovTiolds  County,  on  September 
5,  1914.  By  the  terms  of  said  sale  between  plaintiffs 
and  said  Joseph  A.  Reed,  it  was  agreed  that  said  Reed 
should,  and  he  did,  pay  all  the  costs  in  this  suit.  There- 
after, on  November  25,  1914,  an  order  was  entered  of 
record  in  this  cause  in  the  Circuit  Court  of  Reynolds 
County;  reciting,  after  the  caption,  the  following: 
*^ Dismissed  by  plaintiffs,  all  costs  having  been  paid.*' 

Thereafter,  on  November  29,  1916,  John  R.  John- 
son, as  intervener  herein,  filed  in  this  cause,  a  motion 
in  the  nature  of  a  writ  of  error  coram  nobis,    setting 


Digitized  by 


Gpogle 


488  SUPREME  COURT  OF  MISSOURI. 

Norton  v.  Reed. 

out  the  facts  aforesaid,  and  praying  to  be  substituted 
as  plaintiff  herein,  instead  of  the  plaintiffs,  who  had, 
after  suit  filed,  and  before  judgment  rendered,  parted 
with  their  interest  in  the  subject-matter  of  this  suit, 
averring,  that  said  order  of  dismissal  was  erroneously 
made  and  praying  that  the  same  be  set  aside,  and  judg- 
ment rendered  herein  upon  the  stipulation  aforesaid. 
Said  Johnson,  for  convenience,  will  hereafter  be  des- 
ignated as  appellant. 

At  the  time  of  the  institution  of  this  suit,  the  de- 
fendant, Isaac  F.  Reed,  appeared  by  the  records  of 
Reynolds  County,  Missouri,  to  be  the  record  owner  of 
the  lands  in  controversy,  if  said  administrator's  deed 
passed  any  title  thereto,  and  the  said  defendant,  wath 
Martin  Bumham,  were  in  the  actual  possession  thereof. 

As  above  indicated,  this  suit  was  filed  October  23, 
1907.  A  like  suit  involving  the  same  subject-matter 
for.  the  same  plaintiffs,  and  against  the  same  defend- 
ants, had  theretofore  been  filed,  plaintiffs  had  suffered 
a  nonsuit,  and  thereafter,  within  one  year  after  said 
nonsuit,  filed  the  present  action.  The  defendant,  Isaac 
F.  Reed,  on  October  22,  1907,  one  day  before  the  filing 
of  this  suit,  had  executed  a  deed  to  one  J.  C.  Webb, 
purporting  to  convey  to  him  the  lands  in 'dispute,  but 
the  deed  was  not  filed  for  record  until  the  day  after 
the  filing  of  this  suit.  Thereafter,  the  said  J.  C.  Webb, 
executed  a  deed  purporting  to  convey  these  lands  to 
his  then  wife,  now  Ida  M.  Herlick,  who  thereafter  ex- 
ecuted a  mortglage  purporting  to  convey  said  lands  to 
F.  Louis  Zlimmerman,  to  secure  a  note  for  $600.  After 
the  filing  of  said  motion  by  appellant,  John  R.  John- 
son, the  said  Ida  M.  Herlick  and  F.  Louis  Zimmerman, 
were,  by  the  Reynolds  Circuit  Court,  permitted  to  in- 
tervene, as  parties  defendant,  in  lieu  of  their  remote 
grantor,  Isaac  Reed,  and  filed  objections  to  the  setting 
aside  of  said  nonsuit.  The  last  named  interveners  will 
be  (iesignated  hereafter  as  respondents.  . 

The  venue  was  changed  and  the  above  cause,  be- 
tween appellant  and  respondents,  was  sent  to  the  Cir- 
cuit Court  of  Butler  County,  Missouri,  where  it  was 
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heard  on  the  27th  day  of  April,  1917,  and  judgment 
rendered,  denying  to  said  John  R.  Johnson  the  right 
to  be  substituted  as  a   plaintiff  herein. 

Appellant,  in  due  time,  filed  his  motion  for  a  new 
trial,  which  was  overruled  and  the  cause  duly  appealed 
by  him  to  the  Springfield  Court  of  Appeals.  The  latter 
court,  on  account  of  title  to  real  estate  being  involved, 
transferred  the  cause  to  this  court. 

I.  The  case  of  Minnie  A.  Norton  et  al.  v.  Isaac  F. 
Reed  et  al.  was  pending  in  the  Circuit  Court  of  Reynolds 
County,  Missouri,  on  November  25,  1914,  with  the  stipu- 
lation aforesaid  on  file  therein,  between  all  the  parties  to 
^^  said  action,  as  to  the  final  disposition  of  this 

cause.  Prior  to  the  above  date,  said  plaintiffs, 
on  May  27,  1914,  by  quit-claim  deed,  conveyed  to  Joseph 
A.  Reed  all  their  right,  title  and  interest  in  the  land  in 
question,  and  to  any  damages  for  rents  and  profits  there- 
on. On  December  27,  1913,  plaintiff,  James  T.  Vandyke, 
conveyed,  by  quit-claim  deed,  to  said  Joseph  A.  Reed,  all 
his  interest  in  the  lands  aforesaid,  and  in  the  damages 
due  him  for  rents  and  profits  thereon.  On  September  7, 
1914,  Joseph  A.  Reed  conveyed  by  deed  to  appellant, 
John  R.  Johnson,  all  his  right,  title  and  interest  in  the 
lands  aforesaid,  which  last  described  deed  was  duly  re- 
corded in  Reynolds  County  on  said  September  7,  1914. 
It  is  contended  by  respondents,  in  their  brief,  that  the 
conveyances,  supra,  did  not  convey  to  said  Johnson  the 
right  to  be  substituted  as  plaintiff  in  this  action  and  to 
enforce  the  provisions  of  said  stipulation.  In  other 
words,  it  is  asserted  in  respondents*  brief,  page  8,  that: 

^*Some  causes  of  action  may  be  assigned,  but  our 
statute.  Section  1729,  Revised  Statutes  1909,  prohibits 
an  assignment  of  a  thing  in  action  not  arising  out  of  con- 
tract." 

This  contention  is  without  merit.  [Wiehtuechter  v. 
Miller,  208  S.  W.  1.*  c.  41 ;  McGinnis  v.  McGinnis,  274  Mo. 
1.  c.  296^7,  202  S.  W.  1.  c.  1090;  Remmers  v.  Remmers, 
217  Mb.  1.  c.  561;  Choteau  v.  Boughton,  100  Mo.  1.  c 
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410;  Snyder  v.  Railroad  Co.,  86  Mo.  613;  Coffman  v.  Rail- 
road, 183  Mo.  App.  622;  Brown  v.  Railroad  Co.,  198  Mo. 
App.  1.  c.  76,  199  S.  W.  708.]  The  rights  of  appellant, 
Johnson,  must,  therefore,  be  determined  on  the  theory 
that  he  was  entitled  to  be  substituted  as  plaintiff  in  this 
case,  in  lieu  of  the  original  plaintiffs,  whose  interests  in 
said  land  he  had  acquired  by  the  conveyances  aforesaid, 
unless  he  has  lost  such  right  by  virtue  of  the  nonsuit  re- 
lied on  by  respondents. 

ll.    This  brings  us  *to  the  question  as  to  whether  or 

not  the  Circuit  Court  of  Reynolds  County  was  justified  in 

DiflBEiP  aL  ^^^^^^^^  ^f  record  in  this  case,  on  November  25, 

1914,  the  following  entry : 

/'Dismissed    by   plaintiffs,,  all    costs    having   been 

paid." 

The  costs  were  not  paid  at  the  date  of  said  dismiss- 
al, but  were  previously  paid  by  Joseph  A.  Reed,  when  he 
acquired  the  interests  of  plaintiffs,  and  under  an  agree- 
ment made  with  them.  Appellant,  John  R.  Johnson, 
testified  as  follows : 

'*0n  November  25,  1914,  I  was  not  represented  by 
any  attorney  in  this  case.  I  was  not  consulted  and  did 
not  consent  to,  or  participate  in,  the  order  of  dismissal 
made  herein.  I  did  not  dismiss  it,  authorize  any  one  to 
dismiss  it,  or  have  anything  to  do  with  the  dismissal  of 
it.     I  bought  the  land  before  said  order  of  dismissal." 

On  cross-examination,  he  further  testified : 

^*I  was  admitted  to  the  bar,  in  December,  1912.  C. 
M.  Buford  did  not  represent  me  in  the  purchase  of  this 
land.  I  examined  the  stipulation  pleaded  herein  before 
I  bought  the  land.  I  was  not  a  party  to  this  suit  at  that 
time." 

At  the  date  of  said  dismissal,  both  the  plaintiffs  and 
Joseph  A.  Reed,  had  parted  with  their  interests  in  said 
land,  the  same  having  passed  to  appellant,  Johnson,  by 
virtue  of  the  conveyances  aforesaid.  We  find  from  the 
evidence  that  no  one  present,  at  the  time  of  said  dismiss- 
al,  was  authorized  to  represent  J.  R.  Johnson.    We  are 
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satisfied  from  the  record  that  the  trial  court  was  misled 
by  the  remarks  of  some  one  present,  when  the  dismissal 
was  entered,  who  the  court  thought  at  the  time  was 
authorized  to  speak  for  the  plaintiffs  in  said  cause,  but 
who,  as  a  matter  of  fact,  had  no  such  authority.  We 
think  it  manifest  from  the  testimony  that  had  the  trial 
judge  known  at  the  .time  of  said  dismissal  that  John  R. 
Johnson  was  then  the  owner  of  plaintiffs'  interest  in  said 
land,  and  that  he  was  not  represented  by  any  one  present, 
he  would  not  have  entered  the  order  of  dismissal,  and 
thereby  deprived  Johnson  of  the  rights  given  him  by  his 
purchase,  under  the  stipulation  aforesaid. 

The  question  still  arises,  as  to  whether  Johnson,  by 
virtue  of  his  motion,  as  intervener  in  this  cause,  is  en- 
entitled  to  have  the  record  entry  aforesaid  cancelled,  and 
an  order  made  substituting  him  as  plaintiff,  in  lieu  of  the 
original  plaintiffs. 

III.  Is  appellant  entitled  to  the  relief  asked  for  in 
his  motion?  The  latter  could  not  be  successfully  sus- 
tained under  Sections  2119,  2120  and  2121,  Revised  Stat- 
utes 1Q09,  because  there  is  nothing  on  the  face  of  the 
circuit  court  record  which  indicates  that  any 
error  had  been  committed.  [  Jeude  v.  Sims, 
258  Mo.  1.  c.  39,  and  cases  cited.]  The  motion  before  us 
contains  all  the  facts  necessary  to  constitute  it  a  writ  of 
error  coram  nobis.  It  points  out  a  mistake  made  by  the 
court,  without  the  fault  of  appellant,  based  upon  mis- 
apprehension of  the  actual  facts,  which  if  known  to  the 
court  at  the  time,  would  have  precluded  it  from  dismiss- 
ing the  cause. 

In  Jeude  v.  Sims,  supra,  at  page  40,  Judge  Walker, 
speaking  for  the  Court  in  Banc,  in  respect  to  this  subject, 
said: 

**At  common  law  writs  of  error  coram. nobis  were 
writs  granted  by  the  court  rendering  the  judgment  for 
the  purpose  of  correcting  some  error  of  fact.  ,  [2  Tidd's 
Practice,  p.  1136.]  The  fact  must  be  such  a  fact  that, 
had  it  been  known  at  the  time  of  the  rendition  of  the 
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judgment,  such  judgment  would  not  have  been  entered.  It 
must  be  a  fact  directly  connected  with  the  case  in  which 
the  judgment  was  entered,  and  a  fact  wrongly  considered 
in  the  entry  of  the  judgment  which  is  sought  to  be  cor- 
rected by  the  writ  of  error  coram  nobis." 

This  writ  is  usually  brought  into  requisition  to  cor- 
rect some  error  of  fact  which  did  not  appear  in  the  rec- 
ord, and  which  was  unknown  to  the  court.  The  principles 
above  announced  are  sustained  by  other  authorities  in 
this  State,  some  of  which  are  as  follows :  State  v.  Stan- 
ley, 225  Mo.  1.  c.  531  and  following;  State  ex  rel.  v.  Riley, 
219  Mo.  667;  Karicofe  v.  Schwaner,  196  Mo.  App.  1.  c. 
572,  196  S.  W.  46;  Hadley  v.  Bemero,  103  Mo.  App.  549; 
Dugan  V.  Scott,  37  Mb.  App.  663;  5  Encyclopedia  of  PI.  & 
Practice,  31.  Appellant's  motion,  therefore,  entitled  him 
to  a  writ  of  error  coram  nobis  on  the  facts  before  us. 

IV.  The  trial  court  had  before  it,  in  passing  upon 
appellant's  motion,  and  respondents'  objections  thereto, 
all  the  parties  claiming  any  interest  in  the  lands  involved 
in  this  litigation.    John  R.  Johnson,  by  virtue  of  the  con- 
veyances aforesaid,  had  succeeded  to  the  rights 

Ditwested  ^£  plaintiffs  in  this  cause,  and  the  respondents 
were  defending,  by  virtue  of  the  deed  from 
Isaac  F.  Reed  to  J.  C.  Webb,  etc.  R.  I.  January  appeared 
as  counsel  for  defendants,  Isaac  F.  Reed  and  Martin 
Bumham,  and  signed  the  stipulation  aforesaid,  as  their 
counsel.  He  was  served  with  a  copy  of  appellant's  mo- 
tion, and  appeared  for  respondents  in  resisting  same. 

V.  It  is  conceded  that  at  the  time  of  the  institution 
of  this  suit,  on  October  23,  1907,  the  defendants  were  in 
the  possession  of  the  real  estate  in  controversy,  and  that 
both  were  duly  served  with  process  in  said  cause,  on  the 

date  last  aforesaid.    On  October  22,  1907,  de- 
i:^tuting     fendant,  Isaac  F.  Reed,  executed  and  deliv- 
ered to  J.  C.  Webb  a  warranty  deed,  for  the 
expressed  consideration  of  $1200,  for  the  above  land. 
This  deed  was  not  recorded  until  October  24,  1907.  The 
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evidence  tends  to  show  that  the  original  petition  herein 
was  not  signed  by  either  counsel  or  plaintiffs,  but,  during 
the  November  Term  1907,  of  the  Reynolds  Circuit  Court, 
an  amended  petition  was  filed  in  said  cause,  duly  signed 
by  the  same  counsel,  whose  names  were  appended  as  at- 
torneys for  plaintiffs  in  the  execution  of.  said  stipulation. 
Thereafter  said  defendants  answered  in  said  cause,  and 
their  attorneys  of  record,  S.  L.  Clark  and  R.  I.  January, 
signed  the  stipulation  aforesaid  in  behalf  of  said  defend- 
ants. The  suit  was  properly  brought  against  said  defend- 
ants, who  were  then  in  possession  of  said  real  estate. 
[Sec.  2385  R.  S.  1909;  Realty  and  Development  Co.  v. 
Norman,  259  Mo.  1.  c.  &36;  Mann  v.  Doerr,  222  Mo.  p.  2, 
par.  5  ;  Hunter  v.  Wethington,  205  Mo.  284,  103  S.  W. 
543 ;  Houghton  v.  Pierce,  203  Mo.  723.]  The  filing  of  the 
petition  on  October  23,  1907,  although  unsigned,  was  the 
commencement  of  said  suit.  [Sec.  1756,  R.  S.  1909; 
Knisely  v.  Leathe,  2'56  Mo.  1.  c.  364-5;  State  ex  rel.  v. 
Wilson,  216  Mo.  292;  McGrath  v.  Railroad  Co.,  128  Mo. 
1;  South  Missouri  Lumber  Co.  v.  Wright,  114  Mo.  386; 
Koch  V.  Shepard,  193  S.  W.  1.  c.  602;  Matthews  v.  Ste^ 
phenson,  172  Mo.  App.  1.  c.  228i-9.] 

Conceding  that  the  original  p^ition  was  not  signed, 
it  was  clearly  an  oversight,  that  might  have  been  correct- 
ed at  any  time,  either  before  or  after  final  judgment. 
[Sees.  1848,  1850,  1851,  1852,  R.  S.  1909;  Cochran  v. 
Thomas,  131  Mo.  1.  c.  274-5;  Rosenheim  v.  Hartsock,  90 
Mo.  1.  0.  365 ;  Reamer  v.  Morrison  Ex.  Co.,  93  Mo.  App. 
1.  c.  510.]  Plaintiffs  filed  an  amended  petition  at  the 
November  Term,  1907,  which  was  answered  by  defend- 
ants and  the  stipulation  aforesaid  duly  filed.  The  flUng 
of  the  amended  petition,  under  the  circumstances  of  this 
case,  dates  back  by  relation,  to  the  filing  of  the  original 
petition  on  October  23,  1907.  [Land  &  Lumber  Co.  v. 
Franks,  156  Mo.  1.  c.  689,  and  cases  dted;  Lumber  Co.  v. 
Realty  Co.,  171  Mo.  App.  629,  and  cases  cited.] 

We  therefore  hold,  that  respondents,  as  interveners 
in  this  case,  are  in  no  better  position  than  they  would 
have  been  had  the  ori^nal  petition  been  duly  signed. 
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VI.  The  original  suit  waa  properly  brought  against 
Isaac  F.  Reed  and  Martin  Bumham,  as  landlord  and  ten- 
ant under  Sections  1732,  2385,  2386,  Revised  Statutes 
1909.  When  J.  C.  Webb  purdiased  the  interest  of  Isaac  F. 
Reed,  on  October  22,  1907,  and  failed  to  file  his  deed  for 
record  until  October  24, 1907,  he  had  the  right,  under  Sec- 
tion 1732  supra,  to  be  joined  as  a  co-defendant,  and  defend 
his  title,  or  to  have  it  defended  in  the  names  of  the  orig- 
inal defendants. 

It  is  conceded  that  S.  L.  Clark  was  attorney  for  de- 
fendants in  this  action,  and  signed  the  stipulation  afore- 
said as  such  attorney.  We  find  upon  examination  of  the 
record  in  Mftnnie  A.  Norton  et  al.  v.  Joseph  A.  Reed,  253 
Mo.  237,  that  S.  L.  Clark  appeared  as  counsel  for  Joseph 
Au  Reed,  in  defense  of  the  latter 's  title,  in  this  court, 
after  he  had  signed  the  stipulation  aforesaid,  providing 
that  whatever  judgment  was  finally  rendered  in  the 
Joseph  A.  Reed,  case,  supra,  should  determine  the  rights 
of  the  parties  in  this  litigation.  In  the  above  case,  re- 
ported in  253  Mo.  252,  the  other  Division  held  that  the 
administrator's  deed,  ijnder  which  Joseph  A.  Reed 
claimed  title,  was  void,  and  the  judgment  below  in  favor 
of  plaintiffs  was  affirmed.  In  this  ejectment  suit,  the 
title  of  Isaac  F.  Reed  depended  upon  the  validity  of  the 
administrator's  deed  declared  void  by  the  other  Division 
in  the  Joseph  A.  Reed  case.  Respondent,  Ida  M.  Her- 
lick,  asserts  title  through  her  husband,  J.  C.  Webb,  who 
claimed  to  have  acquired  the  title  of  Isaac  F.  Reed,  which 
was  dependent  upon  the  void  administrator's  deed  afore- 
said. 

We  accordingly  hold,  that  as  against  Ida  M.  Herlick, 
leaving  out  of  consideration  for  the  present  the  equities, 
if  any,  of  F.  Louis  Zimmerman,  appellant,  John  R.  John- 
son, was  entitled,  in  the  lower  court,  to  have  the  order  of 
the  Reynolds  Circuit  Court,  made  in  this  cause  on  Novem- 
ber 25,  1914,  set  aside  and  cancelled;  and  to  be  substitut- 
ed as  plaintiff  in  this  cause,  in  lieu  of  the  original  plain- 
tiffs. Ho  is  further  entitled  to  a  judgment,  by  the  terms 
of  the  stipulation  aforesaid,  subject  to  such  equities,  if 
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any,  as  said  intervener,  F.  Louis  Zimmerman,  jdbj  be 
able  to  present,  after  appellant  Johnson  has  been  substi- 
tuted as  plaintiff  herein. 

We  accordingly  reverse  and  remand  this  cause  with 
directions  to  the  trial  court  to  set  aside  and  cancel  said 
order  of  dismissal  ;.to  substitute  appellant,  John  R.  John- 
son, as  plaintiff,  in  lieu  of  the  original  plaintiffs ;  to  de- 
termine the  equities,  if  any,  of  intervener  Zimmerman; 
and  to  dispose  of  the  issues  in  the  cause  in  conformity  to 
the  views  herein  expressed..  White  and  Mozley,  C.C, 
concur. 

PER  CURIAM:— The  foregoing  opinion  of  Railey, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  All 
of  the  judges  concur. 


GEORGE  BEALMER  and  WILLIAM]  L.  BEALMER, 
Partners,  Doing  Business  as  BEALMER  &  SONS, 
V.  HARTFORD  FIRE  INSURANCE  COMPANY 
OF  HARTFORD,  CONNECTICUT,  Appellant. 

Division  Two,  March  13,  1920. 

1.  JUBISDIOnON:  Not  Contested  by  Eithet  Party.  Notwithstand- 
ing neither  party  has  questioned  the  Jurisdiction  of  a  court,  the 
first  question  to  be  raised  and  decided  by  any  court  in  any  case 
is  whether  it  has  jurisdiction  in  point  of  fact. 

2.  :  Constitutional  Question:  Timely  Baised.    If  the  only  ground* 

upon  which  the  Supreme  Court  can  have  appellate  Jurisdiction  of 
a  case  appealed  to  it  is  that  the  constitutionality  of  a  certain 
statute  is  iuTolved,  the  court  must  decide,  although  its  juris- 
diction is  not  questioned,  whether  such  question  was  timely  lodg- 
ed in  the  case. 


:  :  :  Wrong  flection.     If  the  constitutionality 

of  a  certain  section  was  not  called  in  question  in  the  trial  court, 
that  question,  to  be  available  as  determining  appellate  juris- 
diction, cannot  be  raised  by  assignment  in  the  appellate  court. 
If,  by  objections  to  the  introduction  of  evidence  and  to  the  giv- 
ing of  certain  instructions  and  by  grounds  stated  in  the  motion 
for  a  new  trial,  appellant  in  the  trial  court  challenged  the  const  1- 
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tutionality  of  Section  7047  of  the  Revised  Statutes,  it  cannot  on 
appeal  shift  those  objections  to  Section  7052,  and  have  the  Su- 
preme Court  assume  jurisdiction  on  the  ground,  first  assigned  in 
its  brief,  that  said  Section  7052  is  unconstitutional  for  the  reasons 
on  which  the  validity  of  Section  7047  was  challenged  in  the  trial 
court 


4.  :  — — ;  OonBtrulng  Statute:  Due  Process.  A  wrongful  con- 
struction merely  state  that  the  section  is  not  unconstitutional  and 
mitted  that  such  construction  renders  the  statute  unconstitution- 
al, does  not  deprive  appellant  of  its  property  without  due  process 
of  law,  or  deny  to  it  the  equal  protection  of  the  laws,  or  introduce 
into  the  case  a  constitutional  question  in  such  wise  as  to  confer 
appellate  jurisdiction  on  the  Supreme  Court  A  wrongful  con- 
struction does  not  involve  the  validity  of  the  statute,  but  tho 
validity  of  the  court*s  construction,  and  a  wrongful  construction 
amounts  to  no  more  than  an  erroneous  judicial  decision. 

5.  :  :  Mere  Assertion.    A  mere  assertion  that  a  certain 

section  is  unconstitutional  is  not  sufficient  to  confer  appellate 
jurisdiction  on  the  Supreme  Court,  it  is  not  enough  that  the  in- 
struction merely  state  that  the  section  is  unconstitutional  and 
void  because  in  conflict  with  named  sections  of  the  Constitution, 
without  any  statement,  either  in  the  instruction  or  the  brief,  of 
the  facts  which  create  the  conflict. 

Appeal  from  Maoon   Circuit  Court. — Hon.   Vernon  L. 
Drain,  Judge. 

Transferred  to  Kansas  City  Court  of  Appeals. 

Barger  &  Hicks  and  Barker  £  Jones,  for  appellant ; 
Bates,  Hicks  <&  Folonie,  of  counsel. 

(1)  Sec.  70i7,  B,  S.  1909,  denies  foreign  insurance 
companies  equal  protection  of  the  law.  This  section  is 
violative  of  Section  1  of  the  Fourteenth  Amendment  to 
the  Federal  Constitution,  and  is  unconstitutional  and 
void.  Said  section  conflicts  with  Sub-section  26,  Section 
53,  Article  4,  Constitution  of  Missouri,  and  with  Article 
2  of  Section  30  of  Constitution  of  Missouri.  Southern 
Railway  Co.  v.  Greene,  216  U.  S.  400.  (2)  Defendant 
having  been  authorized  to  do  business  in  Missouri  was, 
after  such  authorization,  entitled  to  be  treated  the  same 
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as  a  domestic  insurance  company  and  entitled  to  equal 
protection  of  the  law.  The  imposition  of  conditions  pre- 
ceding entry  into  the  State  have  no  bearing  on  the  ques- 
tion, as  the  point  goes  to  the  equal  rights  of  the  defend- 
ant after  being  admitted.  Gulf,  Colorado  &  Santa  Fe 
Railway  v.  Ellis,  165  U.  S.  150.  (3)  To  effectuate  an 
assignment  of  a  policy  of  fire  insurance  so  as  to  create 
liability  from  the  insuring  company  to  the  assignee,  there 
must  be  (a)  a  valid  assignment  by  the  owner  of  the  policy 
to  the  assignee  and  (b)  the  consent  of  the  insurance  com- 
pany to  the  assignment.  If  the  minds  of  the  seller  of  the 
property  and  the  purchaser  have  not  mot  as  to  assigning 
the  insurance  or  the  expressed  consent  of  the  insurance 
company  has  not  been  secured,  then  in  either  event  it  is 
ineffectual.  2  Joyce  on  Insurance  (2  Ed.),  sec.  1120.  (4) 
The  court  should  have  directed  a  verdict  as  a  matter  of 
law,  because  no  valid  assignment  of  the  policy  was  prov- 
en, nor  any  consent  of  the  insurance  company  requested 
or  given  respecting  same.  Unexecuted  intention  to  assign 
a  policy  does  not  amount  to  an  actual  assignment.  Mea- 
dows' Guardian  v.  Meadows'  Administrator,  13  Ky.  Law 
Report,  495.  Fire  insurance  policies  cannot  be  assigned 
without  consent  of  the  insurer.  4  Joyce  on  Insurance  (2 
Ed.),  p.  2304.  Assignment  and  consent  thereto  is  a  trip- 
artite contract  and  must  in  every  sense  be  a  novation  to 
have  any  legal  effect.  Swaine  V.  Teutonia  Fire  Insur- 
ance Co.,  222  Mass.  108.  (5)  Insurance  agents,  even 
though  designated  ''general  agents,"  are  not  substitutes 
for  •  their  employer  with  authority  to  do  anything 
whatsoever  but  must  act  within  the  apparent  scope  of 
their  authority.  Continental  Insurance  Company  v. 
Schulman,  205  S.  W.  315. 

Dmi  R.  Hxighes  and  John  R.  Hughes  for  respond- 
ents. 

(1)  The  defendant's  agent  countersigned  the  poli- 
cies and  followed  the  usual  course  of  business  he  had 
pursued  for  years  with  the  consent  of  the  company.  This 
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made  their  agent  a  general  agent  and  his  agreements  and 
knowledge  was  binding  upon  the  company.    The  company 
is  estopped  from  disputing,  the  authority  of  its  agent. 
Sheets  v.  Ins.  Co.,  153  Mo.  App.  620;   Rogers  v.  Fire 
Ins.  Co.,  157  Mo.  App.  671 ;  Deland  &  Sons  v.  Ins.  Co.,  68 
Mo.  App.  282 ;  Bealmer  et  al.  v.  Hartford  Fire  Ins.  Co., 
193  S.  W.  847;   Woolfolk  v.  Home  Ins.  Co.,  202  S.  W. 
627;    Prichard  v.  Conn.  Fire  Ins.  Cb.,  203  S.  W.  223. 
(2^  The  extent  and  character  of  the  agent's  authority 
is  determined  by  the  powers  granted  and   the  general 
course  of  dealing,  and  not  the  name  by  which  the  agent 
is  designated  by  the  company.    Sheets  v.  Ins.  Co.,  153 
Mo.  App.  620;   Nickell  v.  Ins.  Co.,  144  Mo.  420;  Beal- 
mer V.   Hartford  Fire   Ins.    Co.,   193  S.  W.  847.      (3) 
The  general  agent  has  authority  to  bind  the  company 
and  his  agreements  or  knowledge  will  be  imputed  to  the 
company.    A  local  agent  having  the  power  to  make  con- 
tracts of  insurance  has  authority  to  make  assignments 
of  policies.    Nickell  v.  Ins.  Co.,  144  Mo.  420;  Sheets  v. 
Ins.  Co.,  153  Mb.  App.  620;  Beahner  v.  Hartford  Fire 
Ins.  Co.,  193  S.  W.  847;  Woolfolk  v.  Home  Ins.  Co.,  202 
S.  W.  627;  Prichard  v.  Conn.  Fire  Ins.  Co.,  203  S.  W. 
223.    (4)  When  the  agent  knows  the  exact  conditions  and 
the  premium  is  accepted  or  not  returned,  the  company 
will  be  held  liable  for  the  loss.    Gray  v.  Ins.  Co.,  155  N. 
Y.  184;  Rogers  v.  Ins.  Co.,  157  Mo.  App.  671;  Manning 
V.  Ins.  Co.,  176  Mo.  App.  678;  Bosecrans  v.  Ins.  Co.,  66 
Mo.  App.  352;  Bealmer  v.  Hartford  Fire  Ins.  Co.,  193  S. 
W.  847 ;  Woolfolk  v.  Home  Ins.  Co.,  202  S.  W.  627 ;  Prich- 
ard V.  Conn.  Fire  Ins.  Co.,  203  S.  W.  223.    (5)   Contracts 
of  insurance  need  not  be  in  writing.    If  the  agent  had 
authority  his  agreement  for  insurance  or  assignment  of 
policies  will  bind  the  company.    R.  S.  1909,  sec.  2993 
Baile  v.  Ins.  Co.,  73  Mo.  371 ;  Real  Estate  Saving  Inst. 
V.  CoUonious,  63  Mo.  290;  King  v.  Ins.  Co.,  195  Mo.  290 
State  V.  Lincoln  Trust  Co.,  144  Mo.  592;  15  Am.  &  Eng, 
Ency.  Law  (2  Ed.),  852;  1  Joyce  on  Insurance,  sec.  525; 
Richards  on  Insurance,  sec.  41 ;   Vining  v.  Ins.  Co.,  89 
Mo.  App.  311 ;  Bealmer  v.  Hartford  Fire  Ins.  Co.,  193  S. 
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W.  847 ;  Woolf  oik  v.  Home  Ins.  Co.,  202  S.  W.  627 ;  Prich- 
ard  V.  Conn.  Fire  Ins.  Co.,  203  S.  W,  223.  (6)  Sec.  7047, 
1909,  is  constitutional.  It  is  a  general  and  not  a  special 
law.  State  v.  Bishop,  128  Mo..  373;  State  ex  inf.  v. 
Aetna  Ins.  Co.,  150  Mo.  113 ;  Hamman  v.  Central  Coal  & 
Coke  Co.,  156  Mo.  232;  Ex  Parte  Berger,  193  Mo.  16; 
PhiUips  V.  Mo.  Pac.  Ry.  Co.,  86  Mb.  540. 

WILLIAMSON,  J. — This  is  a  suit  upon  a  fire  insur- 
ance policy.  The  plaintiff  recovered  judgment  below  in 
the  sum  of  $1417.60.  A  motion  for  a  new  trial  having 
proved  unavailing,  this  appeal  is  taken.  The  essential 
facts  are  as  f oUows : 

Appellant  insured  the  church  building  of  the  Baptist 
Church  of  Atlanta,  Missouri,  against  fire,  in  the  sum  of 
fifteen  hundred  dollars.  W.  J.  Bearing  was  the  ''sur- 
veying agent''  for  appellant  in  Atlanta,  and  as  such 
countersigned  all  policies  issued  by  it  in  that  city,  includ- 
ing the  one  here  in  question.  Appellant  was  duly  author- 
ized to  transact  the  business  of  insurance  in  this  State, 
and  Bearing  was  a  duly  licensed  agent.  Thereafter,  the 
trustees  of  the  church  sold  the  building  thus  insured  to 
plaintiffs,  including  in  the  sale  the  unexpired  insurance, 
which  was  to  be  transferred  to  the  purchasers.  Later, 
and  before  the  policy  had  expired  by  lapse  of  time,  the 
building  was  totally  destroyed  by  fire.  The  contract  be- 
tween plaintiffs  and  the  trustees  was  never  reduced  to 
writing. 

There  was  evidence  that  appellant's  agent  was  in- 
formed, by  plaintiffs,  of  their  purchase  of  the  building 
and  unexpired  insurance,  and  of  the  terms  upon  which 
it  was  made,  very  shortly  after  the  purchase  was  made, 
and  that  he  consented  to  the  assignment  of  the  insur- 
ance policy  to  plaintiffs  and  agreed  to  attend  to  the  de- 
tails necessary  or  usual  in  such  cases,  to  vest  the  title  to 
the  policy  in  plaintiffs.  The  policy  was  at  that  time  in  the 
agent's  possession.  No  written  assignment  of  the  policy 
to  plaintiffs  was  ever  made. 
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Wl.  J.  Bearing,  testifying  in  behalf  of  defendant,  stat- 
ed that  he  repi*esented  the  defendant  as  its  agent  at  Atlan- 
ta; that  his  duties  as  such  agent  were  to  solicit  insur- 
ance, take  the  application  and  send  it  in  to  the  company, 
whereupon,  if  approved,  it  would  be  returned  to  him 
and  he  would  look  it  over,  and  if  conditions  remained 
the  same,  would  then  collect  the  premium,  countersign 
the  policy  and  deliver  it  to  the  assured ;  that  he  had  so- 
licited the  insurance  here  involved,  and  had  countersigned 
the  policy  here  in  question,  after  receiving  the  premium; 
that  no  part  of  the  premium  had  ever  been  i*efunded  to 
the  insured,  or  to  plaintiffs,  nor  had  defendant  ever 
offered  to  refund  any  part  of  it,  and  that  shortly  after 
the  sale,  and  before  the  fire  occurred,  he  was  informed 
that  the  trustees  had  agreed  to  assign  the  insurance  to 
plaintiffs.  Dearing  further  testified  that  none  of  the 
trustees  of  the  church  said  anything  to  him  about  as- 
signing the  policy,  nor  did  any  member  of  the  building 
committee  say  anything  to  him  about  it,  although  the 
chairman  of  the  board  of  trustees  told  him  of  the  sale  of 
the  building  to  plaintiffs;  that  he  was  never  requested 
by  anybody  to  assign  the  policy  of  insurance  nor  to  have 
it  assi^ed ;  that  though  he  had  represented  the  company 
for  twenty  years,  he  had  never  assigned  a  policy  of  in- 
surance. 

The.  petition  was  suflScient  in  form.  The  answer  ad- 
mitted the  issuance  and  delivery  of  the  insurance  policy, 
and  the  sale  of  the  building,  but  denied  the  assignment 
of  the  policy,  and  denied  that  the  defendant  or  its  said 
agent  had  ever  consented  to  the  assignment.  The  reply 
was  a  general  denial. 

The  assignments  of  error  are  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  defendant  as  a  matter 
of  law;  that  instructions  numbered  one,  two  and  four, 
given  in  behalf  of  plaintiffs,  are  erroneous ;  that  instruc- 
tions numbered  one  and  two,  requested  by  defendant, 
were  improperly  refused ;  that  the  court  erred  in  admit- 
ting incompetent  evidence;  that  ''the  court  by  rulings 
upon  evidence  and  instructione,  did  so  construe  Section 
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7047,  Revised  Statutes  1909,  as  to  deny  defendant  equal 
protection  of  the  law,  and  said  section  so  construed  vio- 
lates the  constitutional  rights  and  guarantees  of  the  de- 
fendant," and  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  on  the  ground,  among  others,  of 
the  alleged  unconstitutionality  of  Section  7047,  supra. 
No  question  was  made  in  the  trial  court  as  to  the  consti- 
tutionality of  any  other  section  of  the  statutes. 

The  plaintiffs  below  contended  that  the  consent  by 
defendant's  agent.  Bearing,  to  the  transfer  of  the  in- 
surance policy,  and  his  knowledge  of  the  sale  and  its  con- 
ditions, bound  the  defendant  company  as  effectively  as 
if  the  policy  had  in,  fact  been  assigned.  The  trial  court, 
in  effect,  so  instructed  the  jury.  Defendant's  instruction 
number  two,  which  the  court  refused  to  give,  was  a  dec- 
laration that  Section  7047,  supra,  was  unconstitutional 
and  void  because  in  conflict  with  the  constitutional  pro- 
visions hereinafter  named.  In  the  view  we  take  of  this 
matter,  no  further  statement  of  the  facts  is  necessary. 

This  appeal  comes  to  this  court  because  of  the  con- 
stitutional question  alleged  to  be  involved. 

It  is  obvious  from  the  foregoing  statement  of  facts 
that  if  we  have  jurisdiction  of  this  case  it  is  because,  and. 
solely  because,  a  constitutional  question  is  thought  to 
be  involved.  Neither  party  has  questioned  our  jurisdic- 
tion, but  the  first  question  to  be  decided  by  any  court  in 
any  case  is  whether  or  not  it  has  jurisdiction  in  point  of 
fact.  It  is  as  essential  to  the  orderly  administration  of 
justice  that  we  should  decline  to  proceed  in  any  case 
where  jurisdiction  is  absent,  as  that  we  should  unhesitat- 
ingly adjudicate  when  jurisdiction  appears.  We  are 
thus  confronted  with  the  vital  question:  Is  a  constitu- 
tional question  involved  in  this  cause?  No  constitutional 
question  was  made  by  the  pleadings.  The  first  sug- 
gestion of  a  constitutional  question  appears  in  an  ob- 
jection to  the  introduction  of  certain  evidence,  and  the 
objection  then  made,  in  plain  terms,  is  that  Section 
7047,  of  the  Revised  Statutes  of  Missouri  of  1909,  is 
unconstitutional  and  void  under  Subsection  2^Sectionl 
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53,  Article  4,  of  the  Constitution  of  Missouri,  and  un- 
der Section  1  of  Article  14  of  the  amendments  to  the 
Federal  Constitution,  and  also  under  Article  2  of  Sec- 
tion 30  of  the  Constitution  of  Missouri. 

Sub-section  26  of  Section  53  of  Article  4  of  the  Con- 
stitution of  Missouri,  forbids  the  passage  of  any  law 
**  granting  to  any  corporation,  association  or  individual 
any  special  or  exclusive  right,  privilege  or  inununity,  or 
to  any*  corporation,  association  or  individual  the  right  to 
lay  down  a  railroad  track.''  We  assume  that  by  ref- 
erence to  Article  2  of  Section  30  of  our  Constitution,  Sec- 
tion 30  of  Article  2  is  meant.  That  section  and  Section 
One  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  are  the  familiar  sections  of  those 
constitutions  relating  to  ''due  process  of  law." 

Similar  objections  are  made  to  the  introduction  of 
other  evidence  from  time  to  time  ''on  constitutional 
grounds  for  the  reasons  heretofore  stated.^'  Upon  the 
conclusion  of  the  evidence  appellant  asked  an  instruction 
to  the  effect  that  that  section,  to-wit,,  Section  7047,  supra, 
was  void  because  in  conflict  with  the  various  constitution- 
al provisions  above  named.  This  instruction  was  refused 
and  an  exception  was  duly  saved.  Appellant  also  object- 
ed to  each  instruction  given  in  behalf  of  respondents  on 
the  ground  that  each  was  "contrary  to  Section  One  of 
Article  Fourteen  of  the  Amendments  of  the  Constitution 
of  the  United  States,  and  unconstitutional  and  void  under 
the  terms  and  conditions"  of  the  various  provisions 
above  named  of  the  Constitution  of  Missouri. 

In  its  motion  for  a  new  trial,  appellant  assigned  as 
one  srround  that  "the  court  erred  in  failing  to  hold  Sec- 
tion 7047"  supra  to  be  unconstitutional  and  void  because 
rontrary  to  the  various  constitutional  provisions  above 
enumerated.  This  was  the  only  reason,  touching  upon 
constitutional  questions,  assigned  in  that  motion.  The 
motion  and  all  of  the  objections  above  mentioned  were 
overruled,  and  exeentions  were  duly  saved. 

Under  the  heading  of  "Argument,"  appellant  in  its 
brief  states  its  understanding  of  plaintiff's  position: 
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quotes  from  Section  7052  of  the  Revised  Statutes  of  Mis- 
souri of  1909,  and  states  its  contention  on  the  constitu- 
tional questions  claimed  to  be  involved,  in  the  following 
language : 

**It  was  the  contention  of  the  plaintiffs  in  the  trial 
court  that,  by  virtue  of  the  statutes  of  Missouri  respect- 
ing agents  of  foreign  insurance  companies,  the  effect  of 
such  stattute  was  to  make  the  agent,  licensed  to  do  busi- 
ness for  such  company,  the  agent  of  the  insurance  com- 
pany in  every  particular  so  that  he  was,  to  all  intents 
and  purposes,  the  insurance  company.  The  section  (Sec. 
7052,  R.  S.  1909)  reads  as  follows: 

'*  'Any  person  or  persons  in  this  State  who  shall 
.  .  .  make  or  cause  to  be  made  directly  or  indirectly, 
any  contract  of  insurance  for  such  company  or  associa- 
tion, shall  be  deemed  to  all  intents  and  purposes  an  agent 
of  such  company  or  association.  ^ 

''This  section,  if  interpreted  to  mean  that  one  who 
makes  an  insurance  contract  shall  be  deemed  the  agent 
of  the  company  and  not  the  agent  of  the  assured  in  every 
act  entering  into  the  making  of  the  contract,  is  logical 
and  constitutional.  If  construed  to  mean  that  one  who 
issues  or  delivers  a  policy  forever  after  is  the  agent  of 
the  insurance  company  for  every  purpose,  world  without 
end,  it  becomes  an  unconstitutional,  unjust  and  oppres- 
sive act." 

The  entire  argument  under  this  point  is  directed  to 
the  alleged  invalidity  of  Section  7052  supra.  In  Para- 
graph V  of  the  argument,  the  following  occurs : 

"(c)  The  third  instruction  given  on  the  part  of  the 
plaintiff  is  to  the  effect  that  if  Bearing  wa«  permitted  to 
countersign  policies,  then  he  had  authority  to  agree  to 
the  assignment  of  the  policy.  We  respectfully  insist  that 
such  a  construction  of  the  statute  makes  the  same  viola- 
tive of  the  constitutional  rights  of  the  defendant.'* 

The  statute  here  casually  mentioned  is,  from  the 
context,  Section  7052  supra.  The  first  reference  made  in 
the  argument  to  Section  7047  is  found  on  a  succeeding 
page.    It  is  apparent  at  a  glance  that  there  is  no  consti- 
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tutional  question  involved  in  this  case  so  far  as  Section 
7052  supra,  is  concerned,  for  the  plain  reason  that  the 
constitutionality  of  that  section  was  never  called  in  ques- 
tion in  the  court  below,  as  the  record  shows.  It  is  the 
settled  law  of  this  State,  declared  in  numerous  decisions, 
that  a  constitutional  question,  to  be  available  on  appeal, 
must  be  made  at  the  earliest  opportunity  that  orderly 
procedure  affords,  and  must  thereafter  be  kept  alive  by 
appropriate  steps.  It  cannot  be  raised  for  the  first  time 
in  an  appellate  court,  if  it  could  properly  have  been 
raised  in  earlier  stages  of  the  proceeding.  **This  rule 
has  been  stated  time  and  again  until  it  should  be  consid- 
ered no  longer  a  matter  of  debate.''  [Strother  v.  Rail- 
rpad,  274  Mo.  272,  1.  c.  277 ;  Lohmeyer  v.  Cordage  Co., 
214  Mo.  685,  1.  c.  689;  Millar  v.  Connor,  250  Mo.  677,  1. 
c.  684.]  It  follows  that  there  is  no  constitutional  ques- 
tion here  as  to  Section  7052  supra. 

A  slightly  different  situation  exists,  so  far  as  a  con- 
stitutional question  is  concerned,  as  to  Section  7047  supra. 
It  will  be  noted  that  the  only  constitutional  question  pre- 
served in  the  motion  for  a  new  trial  is  that  relating  to 
the  alleged  invalidity  of  Section  7047  supra.  The  per- 
tinent portion  of  this  section  is  as  follows : 

^'Foreign  companies  admitted  to  do  business  in  this 
State  shall  make  contracts  of  insurance  upon  property  or 
interests  therein  only  by  lawfully  constituted  and  licensed 
resident  agents,  who  shall  countersign  all  policies  so  is- 
sued.''   [Sec.  7047,  R.  S.  1909.] 

Turning  to  appellant's  brief,  we  find  one,  and  but 
one,  assignment  of  error  relating  to  constitutional  ques- 
tions, and  that  one  is  in  these  words:  *'The  court,  by 
rulings  upon  evidence  and  instructions,  did  so  construe 
Section  7047,  Revised  Statutes  1909,  as  to  deny  defend- 
ant equal  protection  of  the  law,  and  said  section,  so  con- 
strued, violates  the  constitutional  rights  and  guarantees 
of  the  defendant."  It  thus  appears  that  it  is  not  the  va- 
lidity of  the  statute,  but  the  validity  of  the  trial  court's 
construction  of  the  statute,  which  is  attacked  on  the 
grounds  of  unconstitutionality.  Granting  (without  decid* 
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ing)  that  the  trial  court's  construction  was  wrong,  and 
granting  (also  without  deciding)  that,  as  thus  wrongly 
construed,  that  section  would  be  unconstitutional,  does 
that  state  of  affairs  so  introduce  a  constitutional  question 
into  this  case  as  to  bestow  upon  this  court  a  jurisdiction 
which  it  would  not  otherwise  have!  We  do  not  think 
so.    We  have  decided  many  times  that  it  does  not. 

**If  the  circuit  Qourt  misconstrued  the  statutes  and 
its  ruling  is  permitted  to  stand,  plaintiff  will  be  deprived 
of  his  property  when  he  ought  not  to  be;  but  it  by  no 
means  follows  that  he  will  be  deprived  of  it  without  due 
process  of  law  or  in  denial  of  the  equal  protection  of  the 
law.  He  will  be  deprived  of  it  by  an  erroneous  judicial 
decision,  given  after  he  had  notice  and  his  day  in  wurt. 
Such  a  mistake  has  been  held  time  and  again  to  consti- 
tute no  denial  of  due  process  or  of  the  equal  protection 
of  the  law."  [IVllcManus  v.  Burrows,  217  S.  W.  512,  1.  c. 
514.  See,  also,  Stegall  v.  Pigment  &  Chemical  Co.,  263 
Mo.  719,  1.  c.  723,'  173  S.  W.  674;  Sublette  v.  Railroad, 
198  Mo.  190,  95  S.W.  430.] 

The  only  other  references  to  a  constitutional  question 
pertaining  to  Section  7047  supra  which  appear  in  appel- 
lant's brief  are  as  follows: 

Under  ** Points  and  Authorities,"  appellant  asserts 
that  Section  7047  supra  is  in  violation  of  the  constitu- 
tional provisions  above  named,  and  denies  foreign  in- 
surance companies  equal  protection  of  the  law;  and  un- 
der the  head  of  **  Argument, ' '  under  Point  Five,  appel- 
lant says: 

''The  second  instruction  of  the  defendant  refused  by 
the  court  squarely  raised  the  question  of  the  constitu- 
tionaUty  of  Section  7047,  Revised  Statutes  1909.  We 
respectfully  submit  that  the  same  should  have  been  given 
by  the  court.'' 

This  is  not  sufficient.  A  mere  assertion  of  the  ex- 
istence of  a  constitutional  question  is  not  sufficient  to 
confer  jurisdiction.  Questions  of  so  grave  a  nature  can- 
not thus  lightly  be  raised.     We  think  the  assignment 
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merely  colorable  and  without  merit.  [Botts  v.  Railroad^ 
248  Mo.  56, 1.  c.  59  et  seq. ;  Moore  v.  United  Rys.,  256  Mo.- 
165,  1.  e.  166;  Stegall  v.  Pigment  Co.,  263  Mo.  719,  1,  c 
722;  MicManus  v.  Burrows  (In  re  Gerhart),  217  S,  W. 
512.]  We  reach  this  conclusion  the  more  readily  from 
the  fact  that  a  mere  reading  of  the  statute  in  question  is 
strongly  persuasive  that  it  is  not  subject  to  attack  on 
constitutional  grounds,  under  the  facts  in  this  case.  It 
seems  to  be  a  reasonable  regulation,  applicable  alike  to 
all  foreign  insurance  companies  doing  business  in  this 
State,  and  not  open  in  any  wise  to  the  questions  here 
attempted  to  be  made  concerning  it,  but  we  do  not  wish 
to  be  understood  as  now  passing  upon  the  constitutional- 
ity of  Section  7047,  supra.  It  is  not  before  us.  What  is 
here  said  is  by  way  of  argument  only.  *' There  must  at 
least  be  some  substance  to  the  constitutional  question  be- 
fore it  possesses  the  vitality  to  force  jurisdiction  here." 
[Carson  v.  Ry.  Co.,  1&4  S.  W.  1039,  l..c.  1041;  State  ex 
rel.  V.  Woodman,  193  S.  W.  570.]  The  rule  is  the  same  in 
the  United  States  Supreme  Court.  **it  is  settled  that 
not  every  mere  allegation  of  a  Federal  question  will  suffice 
to  give  jurisdiction.  There  must  be  a  real,  substantive 
question  on  which  the  case  may  be  made  to  turn ;  that  is, 
*a  real  and  not  a  merely  formal  Federal  question  is  es- 
sential to  the  jurisdiction  of  this  court.'  ''  [White,  J., 
in  Equitable  Life  Assurance  Society  v.  Brown,  187  U.  S. 
311.]  To  the  same  effect,  see  Shibas,  J.,  in  St.  Joseph 
Railroad  Co.  v.  Steele,  167  U.  S.  662,  and  Brewer,  J.,  in 
Hamblin  v.  Western  Land  Co.,  147  U.  S.  532.  We  think 
counsel  for  appellant  correctly  stated  his  grievance,  if 
any  he  has,  concerning  Section  7047  supra,  as  well  as 
Section  7052'  supra,  when  he  complained  of  the  trial 
court's  construction  of  those  sections.  But,  as  we  have 
shown,  an  erroneous  construction  of  a  statute  does  not 
give  this  court  jurisdiction  of  the  case  on  appeal,  when 
it  would  not  otherwise  have  it.  And  we  are  not  to  be 
understood  as  intimating  that  the  trial  court's  construc- 
tion of  these  statutes  was  erroneous. 
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For  the  reasons  above  stated,  we  hold  that  we  have 
no  jurisdiction  of  this  cause.  It  therefore  should  be 
transferred  to  the  Kansas  City  Court  of  Appeals  for  de- 
cision upon  the  merits. ,  It  is  so  ordered.    All  concur. 


WILLIAM  MAZE,  Appellant,  v.  ERNEST  BOEHM, 

et  al. 

Division  Two,  Ifiarch  13,  1920. 

1.  DEED:  Mntoal  Mistake:  Intention:  Beformation.  A  deed  is  pre- 
sumed to  express  the  final  agreements  of  the  parties  only  when 
it  in  fact  expresses  their  intention.  Where  the  intention  of  the 
parties  is  not  expressed,  but  the  deed  recites  mutual  mistakes, 
a  court  of  equity  can  reform  it  to  express  their  intention. 

2.  :  .  Character  of  Proof.    The  burden  of  proof  is  on  the 

party  asserting  that  the  deed  did  not  express  the  intention  of  the 
parties,  to  establish  the  mistake  and  its  mutuality,  but  such  proof 
need  not  reach  the  high  standard  of  beyond  a  reasonable  doubt, 
but  is  sufficient  if  cogent,  clear  and  convincing. 

3.  LIMITATIONS:  Possessioa:  Pertinent  to  Good  Faith.  Although 
.  a  suit  to  quiet  title  does  not  turn  on  the  question  of  adverse  pos- 
session, but  on  the  issue  of  mutual  mistake  in  the  description  of 
the  land  in  the  deeds  under  which  defendants  claim,  testimony 
regarding  their  possession  is  pertinent  for  consideration,  as  show- 
ing their  good  faith  and  intention  in  the  transaction  out  of  which 
their  claim  originated. 

Appeal  from  Greene  Circuit  Court. — Hem.  Arch  A.  John- 
son, Judge. 

Affibmed. 

Collins,  Holloday  <&  Stough  and  Hamlin  &  Hamlin, 
for  appellants. 

(1)    The  deeds  offered  by  the  plaintiff  established  a 
complete  chain  of  title  in  him,  and  a  prima-facie  presump- 
tion is  indulged  that  they  contain  the  ultimate  intention 
of  the  parties.    Griffin  v.  Miller,  188  Mo.  334.    The  bur- 
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den  is  upon  the  party  asserting  a  mistake.  And  the  mis- 
take must  have  been  mutual.  Parker  v.  Vanhoozer,  142 
Mo.  627.  Courts  of  equity  do  not  grant  the  remedy  of 
reformation  upon  a  probability,  nor  even  upon  a  mere 
preponderance  of  evidence,  but  only  upon  a  certainty  of 
error.  Brown  v.  Gwin,  197  Mo.  506.  (2)  The  possession 
of  the  bank,  Bucheit  and  Boehm  was  not  adverse,  and 
did  not  put  the  Statute  of  Limitations  in  operation,  be- 
cause each  only  claimed  to  the  true  line,  and  did  not 
know  they  were  occupying  land  called  for  by  plaintiff's 
deed.  Tamm  v.  Kellogg,  49  Mo.  118;  Jacobs  v.  Moseley, 
91  Mlo.  462.  They  did  not  claim  to  the  line  as  fixed  by 
the  building,  but  claimed  to  own  the  land  described  in 
their  deed.  In  order  to  have  held  adversely  th^y  must 
have  known  they  were  occupying  plaintiff's  land  and 
claimed  to  own  same.  McWilliams  v.  Samuel,  123  Mo. 
662. 

Levi  Engle  and  T.  J.  Murray  for  respondent. 

(1)  ** Equity  has  power  to"  and  ^^will  reform  a 
written  contract,  which  by  reason  of  a  mutual  mistake  of 
fact,  fails,  in  a  material  particular,  correctly  to  express 
an  actual  previous  oral  agreement. ' '  Henley  v.  Sullivan t, 
248  Mo.  672;  Whittaker  v.  Lewis,  264  Mo.  208.  (2)  ''If 
a  deed  is  drawn  by  accident  or  mistake  to  embrace  prop- 
erty not  intended  by  the  parties,  equity  will  construe  the 
grantee  to  be  a  trustee,  and  will  execute  the  trust  by  re- 
forming the  deed  or  by  ordering  a  reconveyance.  It 
would  be  against  natural  right  to  allow  a  person  to  hold 
property  which  he  never  intended  to  buy,  and  which  has 
come  to  him  by  such  mistake."  Perry  on  Trusts,  sec. 
186;  Beach  on  Trusts  and  Trustees,  sec.  Ill;  Smith  v. 
Walser,  49  Mb.  250;  Neefe  v.  Seeley,  49  Mo.  209;  Fitch 
V.  Gosser,  54  Mo.  267 ;  Leitensdorf er  v.  Delphy,  15  Mo. 
160.  (3)  Visible  possession  is  notice  of  the  possessor's  . 
right  and  title.  Squires  v.  Kimball,  208  Mo.  119;  Davids 
V.  Briscoe,  81  Mo.  27;  Shafer  v.  Detie,  191  Mo.  391.  (4) 
**The  unquestioned  possesssion  of  the  respective  parties 
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measured  the  claim  of  each,  and  was  for  that  reason  evi- 
dence of  their  intention  in  the  transaction  which  was  the 
origin  of  that  claim/'    Fischer  v.  Dent,  259  Mb.  91. 

MOZLEY,  C— This  is  an  action  brought  by  plaintiff 
against  defendants  to  recover  possession  of,  and  quiet 
title  to,  the  following  described  real  estate  at  Fair  Grove, 
in  ^jreene  County,  Missouri,  to- wit:  Beginning  70  links 
east  and  434.9  feet  south  of  the  southwest  comer  of  the 
northeast  quarter  of  the  northeast  quarter  of  Section  29, 
Township  31,  Ransre  20,  thence  west  124  feet,  thence  south 
60  feet,  thence  east  124  feet,  thence  north  60  feet  to  the 
place  of  besdnniner.  This  description  includes  the  par- 
ticular land  in  controversy  in  the  present  action.  It  is 
described  in  the  decree  of  the  court  below  as  follows: 
''Be^nning  70  links  east  and  445.44  feet  south  of  the 
southwest  corner  of  the  northeast  quarter  of  the  north- 
east quarter  of  Section  29,  Township  31,  Range  20,  thence 
west  124  feet,  thence  south  10  feet,  thence?  east  124  feet, 
thence  norfh  10  feet  to  the  place  of  besrinninff.'^ 

The  petition  contains  two  counts  at  law.  The  first 
alleges  ownership  in  the  plaintiff  and  demands  judgment 
for  certain  rentals  alleged  to  b<^  due  him  and  for  posses- 
sion of  the  premises;  the  second  count  is  an  ordinary 
action  to  quiet  title. 

Defendant  Boehm  filed  a  separate  answer  in  two 
counts,  the  first  admitting  that  he  claimed-  to  own  the 
land  in  fee  simple  and  generally  denying  the  other  alle- 
gations of  the  petition.  The  second  count  is  in  equity 
and  sets  forth  that  M.  S.  Murrell  was  the  orginal  owner 
of  all  the  first  described  land;  that  on  the  11th  day  of 
April,  1906,  he  and  his  wife  sold  said  land  to  the  Bank 
of  Fair  Grove  and  executed  and  delivered  to  said  bank 
a  deed  therefor,  and  said  bank,  thereupon,  went  into  ac- 
tual possession  thereof.  The  bank  thereafter  sold  to  L. 
L.  Cox  the  north  20.5  feet,  described  as  beginning  at  the 
northeast  comer  of  the  land  in  controversy,  but  owinff" 
to  a  mistake  of  the  parties  in  the  description  contained 
in  the  deed,  said  land  was  erroneously  described  and  did 
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not  convey  the  land  intended  to  be  conveyed.  The  bank 
continued  in  the  actual  possession  of  the  land,  claiming 
to  own  it,  until  May  3,  1909,  when  it  sold  the  same,  and 
other  land  adjoining  it  on  the  south,  to  one  John  Buch- 
heit,  and  put  him  in  possession  thereof,  but  in  making  the 
deed  to  said  Buchheit  the  land  was  mistakenly  described 
and  did  not  convey  the  premises  intended  to  be  conveyed. 
Buchheit  took  possession  and  remained  therein  until  the 
6th  day  of  Mjay,  1909,  when  he  sold  same  and  other  lands 
adjoining  it  to  defendant,  Boehm,  but  owing  to  a  mistake 
in  making  the  deed  said  premises  were  not  correctly  de- 
scribed therein. 

In  the  execution  of  the  deeds  in  the  chain  of  title 
which  culminated  in  plaintiff,  the  same  mutual  mistake 
is  present.  Neither  L.  L.  Cox,  nor  those  claiming  title 
to  the  land  in  controversy  through  or  under  him,  includ- 
ing the  plaintiff,  ever  bought  or  paid  for  or  intended  to 
buy  and  pay  for  said  land  in  controversy,  neither  did 
they  or  either  of  them  ever  set  up  any  claim  or  interest 
therein,  except  the  plaintiff,  and  he  not  until  the  mistakes 
in  the  several  deeds  were  discovered  in  the  spring  of 
1916.  - 

The  answer  also  pleads  the  ten-year  Statute  of  Limi- 
tations. 

Defendant  Sanders  filed  a  separate  answer  which 
amounts  merely  to  a  general  denial. 

With  the  issues  thus  made  up  they  were  tried  to  the 
couit  on  the  25th  day  of  Noveml>er,  1916,  with  the  result 
that  the  court  decreed  the  title  of  the  land  in  suit  in  de- 
fendant Ernest  Boehm,  and  divested  all  title  and  interest 
or  apparent  title  and  interest  out  of  plaintiff  and  invest- 
ed same  in  said  defendant.  The  court  further  decreed 
the  correction  of  the  erroneous  descriptions  in  said  deeds 
so  as  to  make  them  conform  to  and  express  the  mutual 
intention  of  the  parties. 

After  an  unsuccessful  encounter  with  a  motion  for 
new  trial  and  a  motion  to  arrest  the  judgment,  plaintiff 
duly  appealed  to  this  court. 
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I.  Appellant  makes  five  assignments  of  alleged  er- 
ror of  the  lower  dourt  which  he  says  will  justify  this 
court  in  reversing  the  judgment.  They  are : 

**1.  The  court  erred  in  rendering  judgment  in  favor 
of  the  defendant,  because  the  same  is  unsupported  by 
the  evidence  and  is  against  the  law ;  and  because*  under 
the  evidence  and  the  law  the  judgment  should  have  been 
for  plaintiff. 

''2.  Because  the  record  evidence  showed  that  the 
fee-simple  title  is  vested  in  plaintiff  and  that  the  court 
erred  in  holding  the  defendant  proved  an  equitable  title 
paramount  to  plaintiff's. 

*'3.  Because  the  court  erred  in  holding  that  a  mis- 
take had  been  made  in  the  execution  of  the  deed  made  by 
Murrell  to  the  bank  and  by  the  bank  to  Buchheit  and  Cox. 
*'4.  The  court  erred  in  allowing  a  witness  to  testify 
about  a  conversation  he  had  with  said  Murrell,  the  plain- 
tiff not  being  present,  and  any  agreement  they  may  have 
entered  into  would  constitute  no  defense  after  the  exe- 
cution and  delivery  of  the  deed  from  said  Murrell  to 
said  bank. 

**5.    Because  the  judgment  was  for  the  wrong  party 
and  was  wholly  against  the  law  and  the  evidence." 

Appellant,  in  his  brief,  includes  all  of  the  above  as- 
signments, except  assignment  number  4,  under  one  head. 
He  first  contends  **that  the  deeds  offered  by  plain- 
tiff established  a  complete  chain  of  title  in  him,  and  a 
prima-facie  presumption  is  indulged  that  they 
JSitiSw.    contain  the  ultimate  intention  of  the  parties," 
and  cites  in  support  thereof  Griffin  v.  MUer,  188 
Mo.  334. 

This  could  only  be  true  where  the  conveyance  ex- 
presses the  intention  of  the  parties  in  fact,  but  not  true 
where  from  a  mutual  mistake  made  the  intention  of  the 
parties  is  not  expressed. 

In  the  case  cited  and  relied  on  by  appellant  the  court, 
after  stating  that  at  the  common  law  where  a  contract 
or  agreement  was  committed  to  writing  if  complete  on 
its  face,  it  was  conclusively  presumed  that  all  prior  ne- 

Digitized  by  VjOOQ IC 


512  SUPREME  COURT  OF  MISSOURI. 


Maze  V.  Boehm. 


gotiations  were  merged  in  the  writing  and  that  the  terms 
thereof  could  not  be  contradicted  or  varied  by  parol  evi- 
dence, added  further  on  the  same  page:  ^^But  from  time 
immemorial  courts  of  chancery  Jiave  exercised  the  right 
to  correct  written  instruments  which  have  been  erroneous- 
ly framed,  as  where  it  is  admitted  or  proven  that  an  in- 
strument intended  hy  both  parties  to  be  prepared  in  one 
form,  has  by  an  undesigned  insertion  or  omission,  been 
prepared  or  executed  in  another.'^    (Italics  ours). 

That  courts  of  equity  have  ample  power  to  reform  in- 
struments burdened  with  mutual  mistakes  of  the  parties 
is  no  longer  an  open  question  in  this  State  or  any  other 
State  whose  law  we  have  had  occasion  to  examine  in 
our  research  upon  this  question  in  the  instant  case.  [Ho- 
rince  v.  Ins.  Co.,  201  S.  W.  958;  Williamson  v.  Brown,  195 
Mo.  313, 1.  c.  332-333;  Parker  v.  Vanhoozer,  142  Mo.  627; 
Ins.  Co.  V.  Lead  Co.,  169  Mo.  Adp.  561;  Dougherty  v. 
Douarherty,  204  Mo.  228;  Moran  Bolt  &  Nut  Mfg.  Co.  v. 
St.  Louis  Car  Co.,  210  Mo.  729;  Brown  v.  Ghvin,  197 
Mo.  506;  2  Pomeroy's  Equity  Jurisprudence,  sec,  845; 
Thompson  v.  Phoenix  Ins.  Co.,  136  IT.  S.  287,  1.  c.  2'95; 
Hartford  Fire  Ins.  Co.  v.  McCarthy,  77  Pac.  90;  Lan- 
sing V.  Ins.  Co.,  931  N.  W.  756:  Corrisran  v.  Tiemay,  100 
Mo.  277;  Fischer  v.  Dent,  259  IVo,  86.] 

It  is  true,  as  contended  by  appellant,  that  the  burden 
of  pro'of  is  on  the  partv  asserting  the  mistake  and  its 
mutuality  as  well.  This  is  abundantly  established  by 
the  authorities  cited  supra,  but  such  proof  need  not  reach 
the  high  requirement  of  *' beyond  a  reasonable  doubt." 

In  the  case  of  Williamson  v.  Brown,  supra,  and- 
nmny  other  cases,  this  court  granted  a  decree  to  reform 
the  instrument  where  there  was  a  conflict  in  the  evi- 
dence, the  testimony,  however,  to  establish  that  the  mis- 
take was  made  and  the  mutuality  of  the  parties  in  mak- 
ing it,  must  be  clear,  cogent  and  convincing. 

In  the  instant  case  the  mistakes  and  their  mutuality 
are  conceded  to  have  been  made  and  to  exist  by  the  par- 
ties to  the  action.  The  plaintiff  testified:  '^In  the  latfpr 
part  of  Febrv<hry,  1916,  7  found  that  the  land  described 
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in  my  deed  only  took  half  of  my  store  building  and  in- 
clining half  of  another  store  huUding  occupied  by  Mr. 
Boehm's  tenant.^'  (Italics  ours).  This  is  a  positive  con- 
cession by  both  sides  that  the  mistake  existed  and  that 
they  were  mutually  made,  aad  therefore,  fully  meets  the 
requirement  of  the  rule  that  the  proof  must  be  clear, 
cogent  and  convincing,  and  with  more  certainty  of  its 
correctness. 

Tinder  the  certainty  of  the  existence  of  said  mis- 
takes and  of  their  mutuality,  the  court  not  only  had  the 
power,  as  above  pointed  out,  but  it  was  its  duty  to  decree 
a  reformation  thereof  in  accordance  with  the  facts.  We 
rule  the  point  against  appellant. 

n.  Under  *' Points  and  Authorities"  appellant  di- 
rects an  argument  to  the  effect  that  the  Statute  of  Limi- 
tation has  no  application  to  the  case  and  that  the  court 
erred  in  giving  it  consideration.  Appellant  made  no 
'  objection  to  the  testimony  in  regard  to  pos- 

session in  the  course  of  the  trial,  nor  did  he 
assign  it  as  error  either  in  the  motion  for  new  trial  or 
in  arrest  of  the  judgment,  and  for  this  reason  the  con- 
tention might  be  disregarded  under  the  rules  of  this 
court ;  but  we  deem  it  proper  to  say  that  the  case  did  not 
turn  on  the  question  of  adverse  possession  in  the  court 
below.  Such  testimony  was,  however,  pertinent  to  be  con- 
sidered as  showing  the  good  faith  of  defendants  and 
their  intention  in  the  transaction  which  was  the  origin 
of  their  claim.  Fischer  v.  Dent,  supra.  The  contention 
is  without  merit  and  will  be  overruled. 

We  hold  that  the  judgment  of  the  lower  court  was 
correct  under  the  law  and,  accordingly,  affirm  it.  It  is 
so  ordered.    Railey  and  White,  CC,  concur. 

PER  CURIAM : — The  foregoing  opinion  of  Mozley, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  All 
of  the  judges  concur. 

33—281  Mo. 
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THE  STATE  v.  EARNEST  HOWARD  BARNES, 
Appellant. 

DiTlalon  Two,  March  13,  1920. 

1.  mrOBMATION:  Suffioiency:  AU  Words  of  Statute.  The  ConsU- 
tution  declares  that  in  criminal  prosecutions  the  accused  shall 
have  the  right  to  "demand  the  nature  and  cause  of  the  accu- 
sation/' and  that  means  that  the  information  shall  speciflcatly 
bring  the  accused  within  all  the  material  words  of  the  statute 
he  is  charged  with  having  violated.  In  criminal  pleading  it  is 
an  inflexible  rule  that,  in  the  indictment  or  information  for  a 
felony,  nothing  can  be  left  to  intendent  or  Implication. 

2.  :  Oamal  Knowledge:  Age  of  Accused. .  Where  the  statute 

in  force  at  the  time  declared  that  "if  any  person  over  the  age  of 
seventeen  years  shall  have  carnal  knowledge  of  any  unmarried 
female  of  previous  chaste  character,"  etc.,  he  shall  be  guilty  of  a 
felony,  an  information  charging  that  the  defendant  was  "then 
and  there  over  the  age  of  sixteen  years,"  is  fatally  defective.  To 
have  been  a  sufficient  information  it  should  have  specifically  al- 
leged that  he  was  at  the  time  over  the  age  of  seventeen  years. 
[Distinguishing  Stete  v.  Allen,  267  Mo.  49,  and  State  v.  Volz,  190 
8.  W.  307.] 

3.  :  :  ■    ;  .Cured  by  Evidence.     Nor  was  such  fatal 

defect  in  the  Information  cured  by  testimony  showing  that  at  the 
time  the  offense  was  committed  defendant  was  over  seventeen 
years  of  age. 

4.  :  — • — :  * :  Statute  of  Jeofails.  Nor  is  the  fatal  de- 
fect in  the  information  alleging  defendant  was  over  the  age  of 
sixteen  years  of  age  at  the  time  the  offense  was  committed,  when 
the  statute  requires  him  to  have  been  over  seventeen  years  of  age, 
cured,  after  verdict  of  guilty,  by  the  Statute  of  Jeofails  (Sec. 
6116,  R.  8.  1909). 

5.  BVIDENOB:  Oross-Bxamlnatlon  of  Own  Witness:  New  Matter. 
Where  a  witness  for  defendant,  on  his  cross-examination  by  the 
State,  has  testified  to  material  new  matter,  the  counsel  for  de- 
fendant, in  re-examining  him  as  to  such  new  matter,  is  entitled  to 
a  specific  answer,  and  an  objection  to  such  re-examination  is  not 
to  be  sustained  on  the  theory  that  he  is  defendant's  witness  and 
defendant's  counsel  is  not  entitled  to  cross-examine  him.  The  new 
matter  having  been  brought  out  by  the  State,  defendant  is  en- 
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titled  to  have  the  witness  state  exactly  what  defendant  said  to 
him,  and  not  his  mere  conclusion. 

6.  JUDGMENT:  Carnal  Knowledge:  Seduction.  Where  defendant 
is  charged  with  statutory  rape,  a  Judgment  finding  him  guilty 
of  seduction  is  erroneous. 

Appeal  from  Newton  Circuit  Court. — Hon  Charles 
Henson,  Judge. 

Revebsed  and  remanded. 

J\£.  E.  Benton  and  Horace  Ruark  for  appellant. 

(1)  The  information  is  bad  in  that  everything  charg- 
ed in  the  information  may  be  true  and  the  defendant 
still  not  guilty  of  any  offense.  He  might  have  been  over 
sixteen  and  under  seventeen  years  of  age  at  the  time  of 
the  alleged  crime.  State  v.  Wade,  267  Mo.  256;  State  v. 
Bengsch,  170  Mb.  104;  State  v.  Thieraup,  167  Mo.  429; 
State  V.  Hogan,  164  Mo.  654;  State  v.  Buster,  90  Mo. 
518;  State  v.  Timeus,  232  Mo.  184;  State  v.  Phelan,  159 
Mo.  122;  State  v.  Holden,  48  Mb.  93;  State  v.  Hessel- 
tine,  130  Mo.  468;  State  v.  Fivers,  49  Mo.  542;  2  BishoD, 
Criminal  Procedure,  sec.  818;  Schramm  v.  People,  220 
HI.  16;  Hubert  v.  State,  74  Neb.  220.  It  is  the  cardinal 
rule  of  criminal  pleading,  that  in  an  indictment  or  in- 
formation for  felony,  the  information  must  charge  every 
essential  fact  constituting  the  offense  with  certuinty. 
Nothing  can  be  left  to  inteiidment  or  implication.  State 
V.  Timeus,  232  Mo.  177;  1  Bishop's  Criminal  Procedure, 
sec.  81 ;  State  v.  Rector,  126  Mb.  340;  State  v.  Ferguson, 
152  Mo.  92;  State  v.  Hall,  130  Mo.  App.  174;  State  v. 
Basket,  52  Mo.  App.  389;  State  v.  Sparrow,  52  Mo.  App. 
374;  State  v.  Raymond,  54  Mb.  App.  425.  This  defect  in 
the  information  is  not  cured  by  the  Statute  of  Jeofails. 
State  V.  Meek,  70  Mo.  358;  State  v.  Cline,  '264  Mo.  416; 
State  V.  Woodward,  191  Mo.  631 ;  State  v.  Blan,  69  Mb. 
317;  State  v.  Green,  111  Mo.  588.  (2)  The  court  erred 
in  refusing  to  permit  the  defendant  to  re-examine  the 
witness  Lee  Boydston  as  to  matters  brought  out  by  the 
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State  in  cross-examination.  State  v.  Coats,  174  Mo.  423 ; 
14  Ency.  Evidence,  619 ;  8  Ency.  Pleading  and  Practice, 
124-125. 

Frank  W.  McAllister,  Attorney-General,  Lewis  H. 
Cook,  Special  Assistant,  for  respondent. 

(1)  The  information  follows  the  approved  form  of 
this  court  in  all  material  matters  with  one  exception.  State 
V.  Perrigan,  258  Mo.  233.  (2)  The  information  was 
drawn  under  Sec.  4472,  R.  S.  1909,  and  reads  in  part 
that  *'he,  the  said  Earnest  Howard  Barnes,  being:  then 
and  there  over  the  age. of  sixteen  years,*'  etc.  The  car- 
nal knowledfi^e  occurred  on  February  25, 1917.  The  Laws 
1913,  p.  219  (approved  March  25,  1913),  amend  Sec. 
4472,  B.  S.  1909,  so  that  this  part  of  the  information 
should  have  read  ''over  the  age  of  seventeen  years.'' 
The  evidence  conclusively  shows  by  the  testimony  of 
the  mother  of  the  defendant  and  other  witnesses  that 
he  was  nineteen  years  old  at  the  time  of  the  carnal  inter- 
course allesred.  So  this  erroneous  averment  as  to  the 
statutory  minimum  does  not  prejudice  defendant  in  anv 
wa v.  State  V.  Allen,  207  Mo.  49 ;  State  v.  Volz,  190  S.  W. 
307.  (3)  The  defendant  was  charged  \vith  carnal  knowl- 
edere  of  a  woman  between  the  ages  of  fifteen  and  eierhtoen 
years  of  age  and  convicted  of  this  charsre.  The  record 
shows  that  when  sentence  was  pronounced  defendant 
was  sentenced  to  the  penitentiary  not  for  the  carnal  in- 
tercourse of  which  he  had  b6en  convicted,  but  for  se- 
duction. Unless  it  can  be  said  that  carnal  knowledsre, 
statutory  rape  and  seduction  can  be  used  synonymouslv 
the  case  should  be  reversed  and  remanded.  In  the  caso 
of  Rtate  V.  Weber.  272  Mo.  475,  appellant  was  charcred 
under  Sec.  4472,  E.  S.  1909,  as  amended  by  Laws  1913, 
p.  219,  with  carnally  knowing  a  woman  between  fifteen 
and  eiirhteen  years  of  age  and  a  general  verdict  was 
returned  findinc  defendant  guilty  as  charged,  etc.  The 
opinion  states  that  the  information  charges  statutory 
rape.    The  material  elements  of  the  crime  are  identical 
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and  so  it  is  in  seduction.  While  the  sentence  is  not  strict- 
ly in  accord  with  the  verdict  the  departure  is  one  of  lan- 
guage merely.  If  this  contention  is  not  well  taken,  we 
concede,  by  the  authority  of  State  v.  Duff,  253  Mo.  415, 
423,  that  this  is  no  judgment.  If  so,  we  respectfully  ask 
that  the  court  reverse  the  case  and  remand  it  back  to 
the  Newton  County  Circuit  Court  in  order  that  the  de- 
fendant may  be  properly  sentenced. 

RAILEY,  C— On  October  9,  1918,  the  prosecuting 
attorney  of  Newton  County,  filed  in  the  circuit  court 
of  said  county,  an  information,  which,  without  formal 
parts,  reads  as  follows : 

''Now  comes  Leo  H.  Johnson,  Prosecuting  Attorney 
within  and  for  the  County  of  Newton  in  the  State  of 
Missouri,  under  his  oath  of  oflSce  and  upon  his  informa- 
tion and  belief  and  ui>on  the  duly  verified  affidavit  of 
Edith  J.  Cherry,  informs  the  court  and  presents  and 
charges  to  the  court  that : 

''Earnest  Howard  Barnes,  on  the  25th  day  of  Feb- 
ruary, A.  D.  1917,  at  the  County  of  Newton  and  State  of 
Missouri,  did  unlawfully  and  feloniously  make  an  assault 
upon  one  Edith  J.  Cherry,  he,  the  said  Earnest  Howard 
Barnes,  being  then  and  there  a  person  over  the  age  of 
sixteen  years,  and  she,  the  said  Edith  J.  Cherry,  being 
then  and  there  an  unmarried  female  of  previous  chaste 
character  and  between  the  ages  of  fifteen  and  eighteen 
years  of  age,  to-wit,  of  the  age  of  fifteen  years;  and  her, 
the  said  Edith  J.  Cherry,  he,  the  said  Earnest  Howard 
Barnes,  did  then  and  there  unlawfully  and  feloniously 
have  carnal  knowledge  of  abuse  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State.'' 

On  October  14,  1918,  defendant  waived  formal  ar- 
raignment and  entered  his  plea  of  not  guilty.  The  case 
was  tried  before  a  jury  on  February  28,  1919,  and  on 
said  date  the  following  verdict  was  returned : 

"We,  the  jury,  find  the  defendant  guilty  and  assess 
his  punishment  at  2  years  in  the  penitentiaiy. " 
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Defendant,  in  due  time,  "filed  his  motions  for  a  new 
trial  and  in  arrest  of  judgment.  Both  motions  were  over- 
i^uled,  sentence  pronounced  on  defendant,  and  judgment 
entered  on  the  verdicrt  aforesaid. 

In  due  time  and  form,  defendant  was  granted  an 
appeal  to  the  Supreme  Court. 

His  counsel  have  filed  a  brief  in  this  court,  the  first 
page  of  which,  contains  the  following: 

*'The  evidence  shows  the  usual  contradiction  of  tes- 
timony. The  prosecuting  witness,  Edith  Cherry,  affirming 
and  the  defendant  denying  the  act  of  intercourse.  The 
evidence  is  sufficient  to  sustain  the  verdict  of  the  jury, 
and  the  appellant  makes  but  two  contentions  upon  this 
appeal.  First:  That  the  information  is  bad ;  and  second, 
that  the  court  erred  in  refusing  to  permit  the  re-examina- 
tion of  Q  witness,  T^e  Boydston.'' 

The  evidence  of  the  State  tends  to  show  that  the 
sexual  intercourse  complained  of  occurred  in  Newton 
County,  Missouri,  on  Febniary  25,  1917;  that  Edith  J. 
Cherry,  the  prosecutrix,  was  then  over  fifteen  years  of 
age  and  under  eighteen  years  of  age ;  that  she  had  never 
had  sexual  intercourse  with  any  one  prior  to  said  date ; 
that  as  a  result  of  the  above  act  of  sexual  intercourse, 
the  prosecutrix,  on  November  24,  1917,  gave  birth  to  a 
baby  girl;  that  the  defendant  was  the  father  of  said 
child;  that  defendant  on  said  25th  day  of  February, 
1917,  was  over  the  age  of  seventeen  years ;  that  prose- 
cutrix was  an  unmarried  female  at  the  time  of  trial,  and 
had  never  been  married. 

The  evidence  of  defendant  tended  to  contradict  that 
of  respondent,  except  as  to  defendant's  age.  Appellant 
likewise  offered  testimony  tending  to  show  that  prior 
to  February  25,  1917^  the  reputation  of  the  prosecutrix 
in  that  neighborhood  for  chastity,  was  bad.  He  likewise 
offered  testimony  tending  to  show  that  on  February  25, 
1917,  he  was  in  Oklahoma,  etc. 

Appellant,  in  his  abstract  of  the  record,  says:  '*As 
no  question  is  raised  by  the  defendant  as  to  the  giving 
or  refusing  of  instructions,  they  are  not  set  out  herein. '* 
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We  have  examined  the  instructions  given  by  the 
court  and  find  that  they  fairly,  correctly  and  fully  cover 
all  the  issues  in  the  case. 

Such  other  matters,  appearing  of  record,  as  may  be 
necessary,  will  be  considered  in  the  opinion. 

I.  Appellant,  in  his  motion  in  arrest  of  judgment, 
as  well  as  in  his  brief  on  file  here,  challenges  the  suffi- 
ciency of  the  information  heretofore  sett  out.  As  the  act 
complained  of,  is  said  to  have  occurred  on 
mfonnation.  February  25,  1917,  the  vaUdity  of  the  infor- 
mation  will  have  to  be  determined  under  Section  4472, 
Revised  Statutes  1909,  as  amended  by  the  Act  of  1913, 
Laws  of  1913,  at  pages  218-9,  which  reads  as  follows: 

**If  any  person  over  the  age  of  seventeen  years 
shall  have  carnal  knowledge  of  any  unmarried  female 
of  previous  chaste  character,  between  the  ages  of  fif- 
teen and  eighteen  years  of  age,  he  shall  be  deemed  guil- 
ty of  a  felony,  and  upon  conviction  shall  be  punished  by 
imprisonment  in  the  penitentiary  for  a  term  not  exceed- 
ing five  years,  or  by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  not  less  than  one  month 
nor  more  than  six  months,  or  by  both  such  fine  and  im- 
prisonment, in  the  discretion  of  the  court. '^ 

In  passing  upon  the  validity  of  foregoing  informa- 
tion, we  should  keep  in  mind  Section  22  of  Article  II. 
of  our  Constitution,  which  provides,  among  other  things, 
that  in  criminal  prosecutions  the  accused  shall  have  the 
right,  *Ho  demand  the  nature  and  cause  of  the  accusa- 
tion/' In  other  words,  it  provides,  that  the  information 
shall  specifically  bring  the  defendant  within  all  the  mate- 
rial words  of  the  statute,  for  it  is  the  inflexible  rule  in 
criminal  pleading  that,  in  all  indictments  or  informations 
for  felonies,  nothing  can  be  left  to  intendment  or  implica- 
tion. [State  V.  Wade,  267  Mo.  1.  c.  256;  State  v.  Timeus, 
232  Mo.  177;  State  v.  Keating,  202  Mo.  1.  c.  204;  State  v. 
Birks,  199  Mo.  1.  c.  271;  State  v.  Meysenburg,  171  Mo. 
1;  State  v.  Thierauf,  167  Mo.  429;    State  v.  Hagan,  1&4 
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Mo.  654;  State  v.  Furgerson,  152  Mo.  92  j  State  v.  Evans, 
128  Mo.  406;  State  v.  Austin,  113  Mo.  L  o.  543;  State 
V.  Buster,  90  Mo.  1.  c.  518;  State  v.  Gabriel,  88  Mo. 
1.  c.  642;  State  v.  Hay  ward,  8^  Mo.  1.  c.  304  and  cases 
cited;  Schramm  v.  People,  220  111.  16;  Hubert  v.  State, 
74  Neb.  222;  Wharton's  Crim  Pi.'&  Praa  (9  Ed.)  sec. ' 
220;  1  Bishop's  Crim.  Procedure,  sees.  81,  86,  88,  5i^.j 

Reverting  to  the  Act  of  1913,  page  219,  we  find  that 
the  information  must,  in  order  to  meet  the  requirements 
of  the  law,  speciiically  show  the  following:  (1)  That 
the  person  charged,  must  have  been  over  seventeen  years 
of  agei  when  the  alleged  ojffense  was  committed;  (2) 
that  the  person  charged  had  carnal  knowledge  of  an  un- 
married female  of  previous  chaste  character;  (3)  that 
the  latter,  at  the  time  of  the  offense,  was  between  the 
ages  of  fifteen  and  eighteen  years.  Tested  by  the 
authorities  heretofore  cited,  the  information  before  us 
is  fatally  defective,  in  failing  to  allege  that  defendant, 
on  February  25,  1917,  was  over  the  age  of  seventeen 
years.  The  averment,  that  defendant,  on  said  date,  was 
over  sixteen  years  of  age,  was  not  equivalent  to  an  alle- 
gation, that  he  was  then  over  seventeen  years  of  age.  He 
may  have  been  over  sixteen  at  said  date,  and  yet  less  than 
seventeen  years  of  age.  The  information  would  have 
been  as  valid,  without  mentioning  defendant's  age,  as  to 
have  stated  it  in  the  language  of  the  complaint,  it  an 
information  can  be  upheld  without  prerequisite  number 
1  supra,  then  either  of  the  other  two  requirements,  or 
both,  might  be  dispensed  with  for  the  same  reason.  The 
defendant  is  charged  with  statutory  rape,  and  has  been 
convicted  on  an  information  which  does  not  contain  one 
of  the  material  averments  necessary  to  constitute  the  of- 
fense. 

It  is  suggested  in  the  brief  of  respondent  that  the 
testimony  shows  defendant  was  over  seventeen  years  of 
age  on  February  25, 1917,  and  that  he  was  not  injured  by 
reason  of  the  failure  of  the  complaint  to  so  allege.  In 
support  of  the  above  suggestion,  we  are  cited  to  State  v. 
Allen,  267  Mo.  49,  and  State  v.  Volz,  190  S.  W.  307.    We 
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do  not  think  the  facts  in  either  of  the  above  cases  are 
similar  to  those  at  bar. 

In  State  v.  Allen,  the  information  was  filed  on  Feb- 
ruary 5,  1914,  after  Section  4472,  Revised  Statutes  1909, 
was  amended  by  the  Act  of  1913,  Laws  1913,  pages  218^9. 
The  prosecutrix  was  assaulted,  according  to  the  informa- 
tion, in  March,  1913,  while  Section  4472,  supra,  was  still 
the  law  of  the  State.  The  information  alleged  that  de- 
fendant, at  the  time  of  said  assault,  was  over  seventeen 
years  of  age,  while  the  prosecutrix  waa  then  alleged  to 
be  between  fifteen  and  eighteen  years  of  age.  Now,  the 
information  havinsr  alleged,  and  the  evidence  havinsr  dis- 
closed, that  defendant  in  the  Allen  case  was  over  seven- 
teen years  of  asre  at  the  time  of  the  offense,  he  was  clearly 
brought,  so  far  as  his  age  is  concerned,  within  the  pro- 
visions of  both  Section  4472  supra  and  the  amendatorv 
Act  of  1913.  The  information  charged  that  the  prose- 
cutrix, at  the  date  of  the  assault,  was  between  fifteen  and 
eighteen  years  of  age.  This  was  a  sufficient  allegation 
as  to  her  acre,  under  either  Section  4472  or  the  present 
law.  The  evidence  in  above  case  disclosed  that  the  al- 
legations of  the  complaint  were  correct  as  to  the  respec- 
tive affes  of  defendant  and  the  prosecutrix.  It  was  held 
thai!  defendant  had  not  been  prejudiced  by  reason  of  the 
foregoing:  alleerations  in  respect  to  the  respective  ages  of 
defendant  and  the  prosecutrix.  In  other  words,  as  the 
information  in  the  AUen  case  charged  that  defendant  was 
over  seventeen  years  of  age,  when  he  conamitted  the  as- 
sault, it  would  have  been  sufficient,  as  to  his  age,  under 
either  Section  4472  or  the  Act  of  1913.  This  must  neces- 
sarily be  true,  as  the  allegation  of  seventeen  years,  in 
regard  to  his  acre,  would  cover  the  sixteen  years  specified 
in  Section  4472  supra. 

Tn  State  v.  Volz,  no  question  was  raised,  or  consid- 
ered by  the  court,  as  to  the  sufficiency  of  the  information. 
The  court  held  in  above  case  that  an  instruction,  which 
required  the  jury  to  find  that  defendant  was  over  sixteeT> 
years  of  age,  was  harmless,  where  the  uncontradicted 
evidence  fixed  his  age  at  twenty-one. 
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Wfe  are  of  the  opinion  that  neither  of  the  above  cases 
cited  deal  with  the  subject  now  before  us.  To  sustain 
the  validity  of  the  information  at  bar  would  not  only  be 
in  contravention  of  the  constitutional  provision  hereto- 
fore mentioned,  but  in  direct  conflict  with  the  well  es- 
tablished principles  of  law  enunciated  in  the  long  line 
of  well  considered  cases  heretofore  cited. 

(a)  In  the  case  of  State  v.  Allen,  267  Mo.  49,  hereto- 
fore considered,  at  page  56,  the  court  cited  Section  5115, 
Revised  Statutes  1909,  known  generally  as  the  Statute  of 
Jeofails,  in  support  of  its  contention  that  defendant 
had  not  been  prejudiced  by  the  language  of  the  informa- 
tion charging  him  with  having  been  seventeen  years  of 
age,  at  the  time  of  the  alleged  assault,  when  Section 
4472,  Revised  Statutes  1909,  authorized  his  conviction 
if  he  was  over  sixteen  years  of  age.  The  court,  in  aboye 
case,  did  not  hold  that  an  information  would  be  good  un- 
der the  present  law,  which  failed  to  charge  that  defend- 
ant was  over  seventeen  years  of  age  when  the  assault.was 
committed.  Nor,  on  the  other  hand,  does  the  Statute  of 
Jeofails,  supra,  render  valid  an  information,  under  the 
present  law,  which  fails  to  aver  that  defendant,  at  the 
time  of  the  assault,  is  over  the  age  of  seventeen  years. 
[State  V.  Cline,  264  Mo.  1.  c.  419-20;  State  v.  Woodward, 
191  Mo.  1.  c.  631 ;  State  v.  Green,  111  Mo.  1.  c.  588;  State 
V.  Meek,  70  Mo.  1.  c.  358;  State  v.  Blan,  69  Mo.  317;  State 
V.  Pemberton,  30  Mo.  376.] 

II.  Defendant  complains  of  the  action  of  the  court 
in  sustaining  the  State's  objection  to  a  certain  inquiry 
propounded  to  defendant's  witness,  Lee  Boydston,  on 

re-examination.  In  order  to  pass  upon 
SSs^SSS^ation.    *^^  question  intelligently,  we  will  give 

the  whole  of  the  re-examination  of  said 
witness  by  defendant,  up  to  and  including  the  question 
at  issue,  which  reads  as  follows : 

**Q.  Wihen  was  this  medicine  bought,  when  you 
were  working  for  him  (defendant) !  A.    Yes,  sir. 
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*'Q.  And  that  was  sometime  between  the  5th  or  6th 
of  February  and  the  last  of  February?  You  quit  the 
last  day  of  February  I  believe?   A.   Yes,  sir. 

**Q.  You  wasn't  getting  any  medicine  for  an  abor- 
tion for  this  girl  at  this  time  was  youT  A.  He  didn't 
tell  me  what  he  was  getting  that  for  anyway. 

**Q.  Wasn^  it  something  he  got  to  use  on  the 
machine?  A.    He  didn't  tell  me  what  he  got  it  for. 

**Q.  He  was  asking  you  if  Mr.  Barnes  here,  How- 
ard, didn't  say  something  to  you  about  sending  him 
some  word.  I  wish  you  would  just  tell  us  what  it  was, 
in  your  own  way,  what  it  was  Barnes  said  to  you  if  you 
can  remember.  A.  I  can't  remember  the  exact  words. 
Something  like  I  told  him. 

*'Q.  The  substance  of  it  as  well  as  you  can  remem- 
ber. I  would  like  to  get  your  ideal  A.  I  told  Mr.  TacJ- 
lock  the  best  I  oould. 

*'Q.  Now  can't  yi)u  tell  us  just  what  it  was  Mr. 
Barnes  said,  as  well  as  you  can  rememher? 

*'Mr.  Tadlock:  If  the  Court  please,  this  is  their 
witness.    I  don 't  think  they  ought  to  cross-examine. 

*'The  Court:  The  objection  will  be  sustained." 
(Italics  ours.) 

An  exception  was  duly  saved  as  to  said  ruling. 

This  witness  was  introduced  by  defendant  for  the 
purpose  of  showing  that  defendauit  was  in  Oklahoma  on 
February  25,  1917,  when  the  assault  is  charged  to  have 
occurred.  Counsel  for  the  State,  as  new  matter,  sought 
to  show  by  the  witness  that  defendant  had  bought  cer- 
tain medicine,  and  told  witness,  that  if  anything  hap- 
pened to  the  little  girl  to  led;  him  know.  The  witness 
answered  the  questions  propounded  by  the  State,  in  a 
very  indefinite  and  uncertain  manner,  but  left  the  im- 
pression that  defendant  had  bought  some  nxedicine,  and 
that  he  had  requested  witness  to  let  him  know  if  any- 
thing happened  to  the  little  girl.  Witness  was  being 
re-examined  by  counsel  for  defendant,  as  to  the  new 
matter  brought  out  by  the  State,  when  the  above  objec- 
tion was  sustained  by  tlie  court.  This  evideaioe,  itf 
believed  by  the  jury,    was  very  damaging  to  defend- 
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ant,  as  it  tended  to  corroborate  the  prosecutrix. 
The  appellant  had  the  right,  as  a  part  of  his  legitimate 
re-examination  of  his  own  witness,  in  respect  to  the 
new  matter  brought  out  by  the  State,  to  ask  the  witness 
the  question  ruled  out  by  th-e  court.  It  was  neither  lead- 
ing, suggestive  nor  improper  as  to  form-  On  an  impor- 
tant matter  of  this  character,  he  had  the  right  to  call  up- 
on the  witness  to  state  what  was  actually  said,  rather 
than  leave  the  conclusion  of  the  witness  to  stand  as  the 
evidence  in  the  case. 

As  the  cause  will  have  to  be  re-tried,  it  is  not  neces- 
sary to  consider  this  question  further. 

ni.  The  Attorney  General,  in  his  brief,  haa  called 
our  attention  to  the  erroneous  judgment  entered  in  this 
case.  Defendant  was  charged  with  statutory  rape,  and 
Judgment  according  to  the  judgment  was  found  guilty 
of  seduction.  Section  4478,  Revised  Statutes 
19d9,  defines  seduction  under  promise  of  marriage,  but 
defendant  was  not  charged  in  the  information  with  any 
such  offense.  This  would  necessitate  a  reversal  of  the 
case  in  order  that  a  proper  judgment  might  be  entered 
(State  V.  Duff,  253  Mb.  1.  c.  423),  but  as.  the  case  is  being 
reversed  and  remanded  for  other  reasons,  we  simply 
call  attention  to  above,  in  order  that  a  proper  judgment 
may  be  entered,  should  the  defendant  be  found  guilty  on 
a  re-trial  of  the  case. 

rV.  On  account  of  errors  heretofore  mentioned,  the 
case  is  reversed  and  remanded.  White  and  Mozley,  CC, 
concur. 

PER  CURIAM.— The  foregoing  opinion  of  Raiuey, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  All  of 
the  judges  concur. 
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THE  STATE  v.  DEWEY  HOBSON  PALMER,  Appel- 
lant. 

Divialon  Two,  March  13,  1020. 

1.  EVIDENOE:  Other  Disconnected  Difficulties.  Evidence  of  quarrels 
and  violent  threats  hy  defendant  with  other  parties,  prior  to  the 
homicide  hut  on  .the  same  night,  with  which  deceased  was  in  no 
wise  connected  and  was  not  present,  is  not  admissible. 

2.  VENUE:  How  Proven.  Venue  in  a  criminal  case  may  be  establish- 
ed in  the  same  way  as  any  other  material  fact.  It  may  be  es- 
tablished by  direct  testimony,  or  it  may  be  inferred  by  the  jury 
from  all  facts  and  circumstances  in  evidence  from  which  the  in- 
ference may  be  reasonably  drawn.  The  inference  that  the  homicide 
was  committed  in  the  county  in  which  the  information  was  filed 
may  be  drawn  from  testimony  showing  that  a  certain  school 
house  was  in  the  county  and  west  of  its  east  county  line,  and  that 
deceased  was  shot  650  feet  west  of  the  school  house. 

Apeal  from  Howard  Circuit  Court.— flot^.  A.  W. 
Walker,  Judge. 

Rbvebsbd  and  bbmandbd. 

R.  M.  Bagby  and  Sam  C.  Major  for  appellant. 

(1)  The  record  in  this  case  is  silent  as  to  where 
this  offense  was  committed.  The  evidence  shows  that  it 
was  close  to  the  boundary  line  between  Howard  and 
Boone  counties.  The  only  evidence  in  the  record  as  to 
the  venue  is  that  the  offense  was  committed  near  Ar- 
nett's  school  house,  but  the  record  is  silent  as  to  what 
county  Arnett's  school  house  is  located  in.  The  court  can 
take  judicial  notice  of  the  boundaries  of  a  county,  but  it 
cannot  determine  that  a  school  house  is  in  a  certain  coun- 
ty where  the  evidence  is  silent  on  the  subject.  State  v. 
V.  Hartnett,  75  Mo.  251;  State  v.  Hughes,  82  Mk).  86: 
State  V.  King,  111  Mo.  576;  State  v.  MbGinnis,  74  Mo.  245; 
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State  V.  Burgess,  75  Mo.  541 ;  State  v.  Bush,  136  Mo.  App. 
608.  (2')  The  court  erred  in  admitting  the  illegal  and 
irrelevant  testimony  concerning  the  details  of  a  difficulty 
which  took  place  twenty  minutes  before  the  difficulty 
between  the  deceased  and  this  defendant,  to-wit :  the 
difficulty  between  the  defendant  and  Frank  and  Nina  Pat- 
ton  and  Bill  Patton.  This  difficulty  had  nothing  what- 
ever to  do  with  the  difficulty  in  which  the  deceased  was 
shot.  It  transpired,  according  to  the  testimony  of  the 
State's  own  witness,  twenty  minutes  prior  to  the  diffif- 
culty  between  deceased  and  the  defendant,  and  after  the 
event  had  closed  and  the  Pattons  had  gone  a  quarter  of 
a  mile  across  the  Ewing  field  and  the  defendant  had  gone 
down  the  road  with  his  brother  and  was  waiting  for  the 
witness.  Newt  Hill.  It  was  not  a  part  of  the  res  gestae 
and  should  not  have  been  introduced  under  this  guise. 
Wharton's  Criminal  Evidence  (9  Ed.),  sec.  264,  p.  198; 
State  V.  Guinn,  174  Mo,  680. 

Frank  W.  McAllister,  Attorney-General,  and  Henry 
B.  Hunt,  Assistant  Attorney-General,  for  respondent. 

(1)  The  evidence  concerning  the  altercation  between 
appellant,  and  the  Pattons  and  Bessie  Level,  should  not 
have  been  admitted.  The  deceased  was  not  present,  and 
took  no  part  in  this  affair,  and  did  not  encounter  appel- 
lant until  after  this  quarrel  was  over.  21  Cyc.  929 ;  State 
V.  Swain,  68  Mo.  612;  State  v.  Clayton,  100  Mo.  520; 
Joyce  V.  Com.,  78  Va.  290;  Sewell  v.  Com.,  3  Ky.  L.  B. 
86;  Statev.  Crabtree,  lllMo.  141.  (2)  The  question  of 
venue  is  always  a  question  of  fact,  and  it  may  be  proved 
like  any  other  fact.  State  v.  Burns,  48  Mo.  438;  State 
V.  West,  69  Mo.  404;  State  v.  Shour,  196  Mo.  223;  State 
V.  Lee,  228  Mo.  497;  State  v.  Schatt,  128  Mo.  App.  62^; 
State  V.  Gow,  235  Mo.  325;  State  v.  McCawley,  180  S. 
W.  870. 

MOZLEY,  C— On  the  14th  day  of  April,  1917,  the 
prosecuting  attorney  of  Howard  County,  in  vacation  of 
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the  court,  filed  an  information  against  defendant,  Dewey 
Hobson  Palmer,  charging  him  with  having  shot  and  kill- 
ed Millard  P.  Wright  under  such  circumstances  as  to 
constitute  murder  in  the  second  degree.  The  informa- 
tion charges  that  the  killing  occurred  in  the  County  of 
Howard  and  State  of  MEssouri.  On  the  6th  day  of  No- 
vember, 1917,  defendant  was  put  on  trial  in  said  county 
and  convicted  by  a  jury  of  murder  in  the  second  degree 
and  his  punishment  fixed  at  twenty  years  in  the  State 
Penitentiary. 

At  the  close  of  the  State's  case  defendant  demurred 
to  the  evidence,  which  was  overruled  by  the  court,  and 
again  at  the  close  of  the  whole  case  the  demurrer  was 
ren/5wed,  but  met  a  similar  fate.  Exceptions  were  duly 
preserved  to  these  rulings  and  are  set  forth  in  the  record 
before  us.  Motion  for  new  trial  was  filed  within  the  time 
allowed  by  law  and,  on  the  1st  day  of  April,  1918,  it  was 
overruled  by  the  court  and  exceptions  duly  saved.  The 
*5ase  is  regularly  here  on  defendant's  appeal. 

On  the  night  of  January  6,  1917,  Jim  Skinner,  who 
lived  in  the  eastern  part  of  Howard  County,  near  the 
dividing  line  between  that  county  and  Boone  County, 
gave  a  dance,  at  which  both  defendant  and  the  deceased 
were  present,  but  there  was  no  trouble  of  any  kind  be- 
tween them.  Defendant  was  sober.  Deceased  and  his 
associates  were  drinking;  had  whisky  with  them,  and  de- 
ceased was  more  or  less  under  its  influence.  A  Mrs. 
Bessie  Level,  to  whom  defendant  was  paying  court  and 
whom  he  afterward  married,  was  at  the  dance,  in  com- 
pany with  Bill  Patton.  When  the  dance  subsided  (which 
was  past  eleven  o'clock  at  night)  Mrs.  Level  and  her 
escort,  and  Frank  Patton  and  his  wife,  Ina  Pearl  Pat- 
ton,  and  their  three  children,  started  home.  Defendant 
wishing  to  speak  with  Mrs.  Level  rode  up  behind  them 
on  his  horse  and  called  to  Mrs.  Level,  who  stopped  to 
talk  with  him  and  the  conversation  soon  developed  into 
a  vulgar  quarrel  between  defendant,  Mrs.  Level  and 
Frank  Patton  and  his  wife,  in  which  defendant  it  is  said 
by  the  testimony  of  the  Pattons  to  have  made  the  most 
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dire  threats  against  anyone  who  dared  to  accompany 
Mrs.  Level,  insisting*  that  he  would  attend  to  that  duty 
himself,  and  coupling  his  threats  with  the  most  shocking 
obscenity  and  vile  epithets.  The  matter  terminated,  how- 
ever, in  Mrs.  Level  and  the  Pattons,  after  the  quarrel 
was  over,  proceeding  on  their  way  towards  the  home  of 
Pattons. 

After  these  parties  had  started  through  the  jfield. 
towards  their  home,  Arthur  Pahner,  a  brother  of  defend- 
ant, who  had  come  during  the  quarrel,  and  defendant  got 
on  their  horses  and  started  west  to  go  home ;  they  had 
gone  a  short  way  when  Newt  Hill  called  to  them  to  wait, 
as  he  was  going  their  way.  They  waited  for  him  and 
while  so  doing  they  heard  some  horses  coming  down  the 
road  towards  them;  they  turned  their  horses  around 
in  the  road  and  stood  there.  A  loose  mule  was  running 
towards  them,  and  they  could  see  horses  with  riders  on 
them  strung  along  the  road  coming  toward  them.  De- 
fendant told  his  brother  to  catch  the  mule,  which  he  did, 
and  was  holding  it  by  the  bridle  when  the  approaching 
parties  (who  proved  to  be  deceased,  Millard  Wright,  and 
Paul  Cook)  came  up. 

The  testimony  as  disclosed  by  the  record  is  conflict- 
ing from  this  time  as  to  what  happened  between  the 
time  of  the  arrival  of  deceased  and  Cook,  and  what  was 
said  and  done  by  defendant  and  deceased  just  before 
and  when  the  fatal  shot  was  fired.  This  conflicting  testi- 
mony was  submitted  to  the  jury  ajid  their  finding  was 
favorable  to  the  contention  of  the  State. 

At  the  trial  of  the  case  the  court  admitted,  over  the 
objection  of  defendant,  all  of  the  testimony  in  relation 
to  the  quarrel  or  difficulty  between  defendant  and  the 
Pattons  which  occurred  before  the  trouble  between  de- 
ceased and  defendant  and  when  deceased  was  not  pres- 
ent. As  the  admission  of  this  testimony  is  challenged 
by  appellant  as  being  reversible  error,  we  set  it  out  in 
full: 

Mrs.  Frank  Patton,  stated  as  follows:  '*We  took  the 
southeast  path  through  the  woods  to  the  main  road.    As 
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we  were  passing  through  the  woods  to  the  main  road, 
the  defendant.  Hop  Pahner,  rode  upi  behind  Bessie  Level 
and  told  her  to  come  back,  that  he  had  something  to  tell 
her-  He  called  her  three  times  before  she  went  He 
stepped  off  his  horse  and  took  hold  of  her  arm  and  said : 
*  Now,  God  damn  you,  you  will  walk  with  me  to  Ina  Pat- 
ton 's  tonight  or  there  won't  any  son  of  a  bitch  in  this 
crowd  go  up  this  path.'  He  asked  Bessie  why  she  came 
to  the  dance,  and  says:  *^I  told  you  I  would  kill  you,  if 
you  came  to  the  dance.'  Bessie  left  Hop  Palmer  just 
as  we  crossed  the  main  road  and  rejoined  Bill  Patton. 
When  we  got  to  the  road!  I  told  Hop  we  had  heard  enough 
— not  to  go  any  further.  He  threatened  to  kill  every  son 
of  a  bitch  of  a  Patton,  and  said  there  was  nothing  to 
them  and  never  was.  He  asked  my  husband  out  into  the 
road.  I  would  not  let  him  go  and  told  Hop  he  was  like  the 
Oklahoma  wind,  that  I  had  heard  it  before.  I  told  him  to 
go  on  down  the  road  home.  When  he  asked  us  to  go 
out  in  the  road,  he  threw  off  all  his  coats.  When  we  left 
him,  he  was  cursing,  but  I  did  not  listen  any  longer." 
Frank  Patton  testified:  ''After  we  left  Skinner's 
house,  I  saw  the  defendant,  Hop  Palmer.  He  came  down 
the  path  following  me  and  called  Bessie  Level.  He  told 
Bessie  he  wanted  to  see  her.  He  got  down  off  his  horse. 
He  took  Bessie  Level  by  the  arm  and  he  says,  'I  am  go- 
ing to  walk  with  you  to  Ina  Patton 's.'  He  says,  'No 
son  of  a  bitch  walks  up  through  these  woods  if  I  don't.' 
He  walked  with  Bessie  to  the  big  road  and  there  threw 
off  his  coat  down  in  the  road.  My  wife  says:  'Go  on 
down  the  road  Hop.  You  are  like  the  Oklahoma  wind.' 
He  says  to  my  wife : '  The  damned  son  of  a  bitch,  come  out 
in  the  road  and  I  will  show  you  what  I  can  do  for  you ; ' 
and  he  says:  'Frank,  if  I  ever  catch  you  off  your  farm 
I  expect  to  kill  you.'  And  at  that  we  left."  Substantially 
the  same  facts  were  testified  to  by  Will  (Bill)  Patton. 

I.  The  State's  contention  that  the  filing  of  the  bill  of 
exceptions  is  not  shown  by  the  record,  we  think  is  not 
well  taken.     In  our  opinion  the  fact  of  its  filing  does 

84—281  Mo.  r^  T 

Digitized  by  VjOOQ IC 


530  SUPEEME  COURT  OF  MISSOURI. 

State  V.  Palmer. 


BUI  of 
Exceptions. 


sufficiently  appear  by  the  record  and  that  it  is 

our  duty  to  review  the  bill  in  passing  on  the 

'  ^  •   case.  _, 

.  II.  It  is  earnestly  insisted  by  appellant  that  the 
testimony  set  out  above  relates  solely  to  a  diffiieulty  with 
other  parties  and  that  it  is  wholly  disconnected  with,  and 
different  from,  the  offense  charged  against  de- 
Smnuties.  feiidant  in  the  information,  and  that  it  was 
therefore  error  prejudicial  to  his  defense 
against  said  charge. 

It  will  be  observed  that  there  was  no  trouble  and 
had  been  none  between  deceased  and  defendant  until 
they  met  in  the  road  where  Arthur  Palmer,  a  brother 
of  defendant,  had,  at  defendant's  request,  caught  the 
runaway  mule.  It  was  at  that  time  and  place  that  the 
difficulty  between  the  two  and  in  which  deceased  lost  his 
life  occurred.  The  trouble  defendant  had  with  the  Pat- 
tons  had  ended  some  time  before  and  they  were  gone. 
Nothing  that  was  said  or  done  in  the  Patton  quarrel  in 
any  way  referred  to  deceased,  nor  was  deceased  present 
while  it  was  going  on. 

The  State  concedes  in  its  brief  and  in  oral  argument 
at  our  bar  that  the  admission  of  said  testimony  was  er- 
ror, and  the  authorities  cited  by  the  State  in  its  brief 
fully  support  the  concession  made.  [21  Cyc.  929;  State 
V.  Swain,  68  Mo.  1.  c.  612 ;  State  v.  Clayton,  100  Mo.  520, 
and  State  v.  Crabtree,  111  Mo.  1.  c.  141.] 

These  authorities  expressly  hold  that  *' evidence  ot 
a  previous  difficulty  between  defendant  and  a  third  per- 
son with  which  deceased  had  no  connection  and  which 
was  not  a  part  of  the  transaction  in  which  deceased  was 
killed,  is  not  admissible.'^  ^ 

III.   Appellant  makes  the  point  that  the  venue  was 
not  proven,    Venue  in  a  criminal  case  may  be  established 
the  same  way  as  any  other  material  fact,  that  is, 
enue.     ^^^  direct  testimony,  or  it  may  be  inferred  by  the 
jury  from  all  facts  and  circumstances  in  evidence  in  the 
event  that  such  facts  and  circumstances  reasonably  jus- 
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tify  such  inference.  As  there  is  no  direct  evidence  show- 
ing the  venue  of  the  crime  charged  to  be  in  Howard 
County  we  look  to  the  facts  and  circumstances  in  proof 
to  aacertain  if  the  jury  were  justified  in  drawing  the  in- 
ference therefrom  that  it  was  in  fact  in  said  county. 

The  proof  shows  that  Jim  Skinner  (who  gave  the 
dance)  lives  in  Howard  County  about  two  miles  west  of . 
the  Boone  County  line ;  it  shows  that  Frank  Patton  and 
his  family  (to  whose  home  deceased  was  taken  after  he 
was  shot)  lives  in  Howard  County  about  one  mile  from 
the  Boone  County  line ;  it  shows  that  a  public  road  ex- 
tends east  and  west ;  that  Skinner  lives  a  short  distance 
north  of  this  road  and  Patton  a  short  distance  south  oi 
said  road.  This  road  passes  by  the  Arnett  school  house 
which  is  in  Howard  County  and  is  the  point  that  the 
county  highway  engineer  measured  from,  westward  a 
distance  of  650  feet,  to  the  point  in  the  road  where  de- 
ceased was  killed.  We  think  under  this  testimony  and 
under  the  authority  of  the  cases  of  State  v.  Sanders,  106 
Mb.  195;  State  v.  Lee,  228  Mo.  497,  and  State  v.  McCaw- 
ley,  180  S.  W.  870,  and  under  the  further  fact  that  de- 
fendant  was  informed  against  in  Howard  County  and 
the  jury  instructed  that  they  must  find  that  the  alleged 
crime  was  committed  in  Howard  County,  that  their  con- 
clusion that  the  situs  of  the  offense  was  in  Howard  Coun- 
ty was  a,  legitimate  and  reasonable  deduction  therefrom. 
We  therefore  overrule  this  contention. 

IV.  Appellant  makes  a  number  of  additional  as- 
signments of  alleged  error  which  we  think  are  unneces- 
sary to  be  reviewed,  since  upon  retrial  they  may  be  avoid- 
ed. 

It  follows  from  what  has  been  said  that  the  case  will 
have  to  be  reversed  and  remanded  for  retrial.  It  is  so 
ordered. 

Railey  and  White,  CO.,  conur. 

PER  CURIAM : — The  foregoing  opinion  of  Mozley, 
C,  is  hereby  adopted  as  the  opinion  of  the  court.  All 
of  the  judges  concur. 
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FRED  K.  LOCK  v.  CHICAGO,  BURLINGTON  AND 
QUINCY  RAILROAD  COMPANY,  Appellant. 

In  Banc,  March  15,  1920. 

1.  EVIDEKCE:  Substantial  for  Plaintiff:  Appellate  Practice.  If 
plaintiffs  testimony  that  he  stumbled  over  a  brake-beam  lying 
In  defendant's  railroad  yard  is  substantial,  and  is  not  contrary  to 
reason,  the  appellate  court  will  accept  the  verdict  of  the  jury 
finding  it  to  be  true. 

2.  DANGEROUS  PLACE:  Brake-Beam  in  Yards:  Odnstmctive  Notice 
of  Location.  At  different  times  cars  were  repaired  in  defendant's 
railroad  yard,  their  parts  separated,  and  it  was  customary  to  take 
out  brake-beams  and  drop  them  near  at  hand,  to  be  subsequently 
removed;  a  car  was  being  repaired  near  the  scene  of  the  accident 
on  the  day  preceding  it;  the  yard  belonged  to  defendant  and  was 
fenced;  and  plaintiff,  a  switch-tender,  testified  that  having  align- 
ed the  rails  so  as  to  permit  a  train  to  pass,  at  four  o'clock  of  a 
dark  and  rainy  December  morning,  he  started  to  walk  across  the 
yard  to  a  shanty  where  he  stayed  when'  not  engaged  in  adjusting 
the  switches,  and  while  looking  ahead  to  determine  his  course, 
he  stumbled  over  a  brake-beam,  fell  to  the  ground,  and  before  he 
could  arise  a  switch  engine  on  a  lead  track  struck  him.  Held, 
that  the  other  facts  were  circumstances  confirmatory  of  plain- 
tiff's testimony,  and  that,  under  the  Federal  Employers'  Liability 
Act,  defendant  cannot  escape  liability  on  the  ground  that  the 
evidence  failed  to  show  it  had  either  actual  or  constructive  notice 
of  the  location  of  the  brake-beam. 


:  :  ^:  Act  of  Servant.  Under  the  Federal  Em- 
ployers' Liability  Act,  a  switch-tender  is  not  required  to  show 
a  negligent  placing  of  a  brake-beam  in  the  railroad  yards,  over 
which  he  stumbled  and  fell;  but  the  leaving  of  the  beam  at  said 
point  was  a  negligent  act  and  bound  the  company  as  effectually 
as  if  it,  as  principal,  had  left  it  there. 

:    :    Assumption   of   Bisk.     A   switch-tender,   having 


aligned  the  tracks  at  the  switches  and  started  to  the  shanty  where 
he  stayed  when  not  so  engaged,  at  four  o'clock  on  a  dark  and 
rainy  December  morning,  had  a  right  to  assume  that  the  railroad 
company  had  exercised  proper  care  to  provide  a  reasonably  safe 
place  for  him  to  work,  free  from  any  obstacles  which  would  cause 
his  injury,  and  that  a  brake-beam,  over  which  he  stumbled,  had 
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not  been  left  in  the  yard  over  which  he  customarily  passed;  the 
leaving  of  the  beam  in  such  place,  at  such  time,  did  not  constitute 
a  risk  normally  incident  to  his  employment. 

5.  ' :  :  Evidence  of  Oiutomary  Acts.    Where  the  railroad 

yard  through  which  the  switch-tender  passed  in  going  in  the 
night  time  to  a  shanty  in  which  he  stayed  between  his  acts  In 
aligning  tracks,  was  used  by  defendant  in  the  conduct  of  Its 
business,  testimony  that  it  was  the  practice  of  the  employees  to 
scatter  materials  over  the  yard  in  repairing  cars  Is  admissible, 
the  switch-tender  having  stumbled  over  a  brake-beam  in  the  yards 
and  having  been  Injured  thereby.  While  such  acts  are  in  a  sense 
collateral,  an  inference  of  fact  bearing  on  the  particular  act  of 
negligence  may  properly  be  drawn  from  them. 

6.  :  :  Collateral  Tact.     The  rule  is  that  if  a  collateral 

fact  bearing  on  the  main  issue  is  so  intimate  and  valuable  as  to 
tend  to  prove  the  main  fact,  it  is  competent  evidence. 

7.  DAMAGES:  Under  Federal  Act:  Contributory  Negligence:  In- 
stmctioiL  It  is  proper  to  instruct  the  jury,  In  a  suit  for  personal 
injuries  brought  under  the  Federal  Employers'  Liability  Act,  that 
the  amount  of  plaintiff's  damages  may  be  reduced  in  the  propor- 
tion that  his  own  negligence  contributed  to  his  injury;  and  the 
instruction  on  the  subject  in  this  case  is  unobjectionable. 

8.  VEBDIOT:  Excessive:  910,000.  Under  the  Federal  Act.  an  in- 
jured employee  is  entitled  to  such  damages  as  will  compensate 
him  for  expenses  incurred,  loss  of  time,  suffering  and  diminished 
earning  power,  and  the  amount  recoverable  is  not  otherwise  limit- 
ed or  restricted,  except  where  he  has  been  guilty  of  contributory 
negligence;  and  there  being  no  such  negligence,  a  verdict  of 
$10,000  for  the  loss  of  an  arm  and  a  gash  above  the  eye  which  im- 
pairs the  sight,  supported  by  substantal  evidence  and  approved 
by  the  trial  court,  vested  with  authority  to  set  it  aside  if  exces- 
sive, is  approved. 

Appeal  from  Linn    Circuit    Court. — Bon.  Fred  Lamb 

Judge. 

A-ffirmed. 

H,  J.  Nelson,  Bailey  S  Bart,  Palmer  Trimble  and 
M.  G.  Roberts  for  appellant. 

(1)  The  instruction  in  the  nature  of  a  demurrer  to 
the  evidence  offered  at  the  close  of  plaintiff's  case  and 
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again  at  the  close  of  all  the  evidence,  should  have  been 
given,  (a)  In  actions  under  the  Federal  Employers'  Lia- 
bility Act  negligence  is  essential  to  a  recovery  and  it  is 
an  aJfifirmative  fact,  which  must  be  established  by  compe- 
tent evidence.  The  statute  prescribes  that  the  **  defect  or 
insuflSciency^'  in  the  ** track''  or  '^roadbed"  causing  the 
injury  must  be  ''due  to  negligence."  Seaboard  A.  L.  R. 
Co.  V.  Horton,  233  U.  S.  492;  Fish  v.  Railroad  Co.,  263 
Mo.  106;  Erie  R.  Co.  v.  Winfiteld,  244  U.  S.  172;  New 
York  C.  R.  Co.  v.  Winfield,  244  U.  S.  150;  New  Orleans 
Railroad  Co.  v.  Harris,  38  Sup.  Ct.  Rep.  535.  (b)  Prior 
knowledge  on  the  part  of  the  employer  of  the  existence 
of  a  negligent  defect  must  be  shown.  Proof  of  an  injury 
and  an  obstruction  on  the  master's  premises,  i.  e.,  that 
the  defect  existed  at  the  time  of  the  injury,  is  not  suffi- 
cient to  show  prior  knowledge,  actual  or  constructive; 
for  the  fact  of  an  accident  carries  with  it  no  presump- 
tion of  negligence  on  the  part  of  the  employer.  On  the 
contrary,  in  the  absence  of  affirmative  proof  showing 
prior  knowledge  of  the  defect,  the  injury  is  to  be  attribu- 
ted to  causes  for  which  the  master  is  not  liable.  Haggard 
V.  McGirew  Coal  Co.,  200  S.  W.  1072 ;  EUiott  v.  Railroad, . 
204  Mo.  14;  AVinslow  v.  M.,  K.  &  T.,  192  S.  W.  121; 
Railroad  v.  Ingram,  187  S.  W.  452,  affirmed  in  244  U.  S. 
648;  Gurley  v.  Railroad,  104  Mo.  211;  Yarnell  v.  Rail- 
road, 113  Mo.  570;  Glasscock  v.  Dry  Goods  Co.,  106 
Mo.  App.  657;  Patton  v.  Railroad,  179  U.  S.  658.  (c) 
Proof  that  a  negligent  obstruction  was  upon  the  master's 
premises  at  the  time  of  the  injury,  does  not  establish 
prior  knowledge,  actual  or  constructive,  on  the  part  of 
the  master  even  though  the  injury  occurred  on  the 
private  premises  used  exclusively  by  his  employees,  for 
knowledge  will  not  be  presumed  even  under  such  cir- 
cumstances, as  it  is  an  independent  element  of  liability 
which  must  be  alleged  and  proved,  M.,  K.  &  T.  v.  Jones, 
103  Tex.  187,  125  S.  W.  309 ;  Ft.  Worth  Ry.  Co.  v.  Jones, 
166  S.  W.  1130;  Ry.  Co.  v.  Jones,  182  S.  W.  (Tex.  Civ. 
App.)  1184;  Welch  v.  Railroad,  17  N.  Y.  Supp.  3i2;  Hag- 
gard  V.  McQrew  Coal  Co.,  200  S.  W.  1072;  Barrett  v. 
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Virginian  Ry.  Co.,  244  Fed.  397;  Elliott  v.  Railroad,  204 
Mo.  1;  HoUenback  v.  Railroad,  141  Mo.  109.  (d)  Prior 
knowledge  to  any  of  the  employees  of  the  defendant  of 
the  existence  of  the  brake-beam  is  not  sufficient.  Knowl- 
edge of  a  defect  in  a  railroad  yard  must  be  brought 
home  to  some  agent  or  employee  charged  with  removing 
and  remedying  the  defects.  (4)  Thompson  on  Negli- 
gence, sec.  3797,  p.  78;  1  Bailey  on  Personal  Injuries  (2 
Ed.),  sec.  282,  p.  588;  Covey  v.  Railroad  Co.,  86  Mo. 
641;  Porter  v.  Railroad  ^Co.,  71  Mo.  78;  Johnson  v. 
Railroad,  96  Mo.  340;  Dedrick  v.  Railroad,  21  Mo.  App. 
433.  -And  the  enactment  of  a  statute  prescribing  that  an 
employee  does  not  assume  the  risk  of  the  negligence  of  a 
fellow  servant,  does  not  alter  the  rule  or  rep<^l  this 
principle.  See  Mr.  LaBatt's  comprehensive  note  in  41 
L.  R.  A.  1,  and  particularly  on  p.  143  thereon,  (e)  The 
preponderance  of  the  evidence  in  this  case  against  the 
plaintiff's  uncorroborated  statement  that  there  was  a 
brake  beam  near  the  21  lead,  is  so  strong  as  to  compel  the 
presumption  that  the  jury  was  actuated  by  prejudice, 
bias  or  sympathy.  Under  such  circumstances  this  court 
Avill  not  hesitate  to  set  aside  the  verdict  of  the  jury.  Leh- 
nick  V.  Met.  St.  Ry.  Co.,  118  Mo.  App.  611;  Gage  v.  Tra- 
wick,  94  Mo.  App.  307 ;  Friesa  v.  Fallon,  24  Mo.  App.  439 ; 
Holt  V.  Morton,  59  Mo.  App.  187 ;  Hewitt  v.  Doherty,  25 
Mo.  App.  326;  Lionberger  v.  Pohlman,  16  Mo.  App.  392; 
Walton  V.  Ry.  Co.,  49  Mo.  App.  620;  Empey  v.  Grand 
Ave.  Cable  Co.,  45  Mo.  App.  422.  (2)  Instruction  No.  6 
on  the  measure  of  damages  is  erroneous  for  the  reason 
that  it  does  not  conform  to  the  present  value  theory 
adopted  by  the  Federal  Supreme  Court.  Railroad  v.  Kel- 
ly, 241  U.  S.  485. 

A.  G.  Knight  for  respondent. 

(1)    By  Section  1  of  the  Federal  Employers'  Liabili- 
ty Act  (U.  S.  Comp.  Stat.  1901,  Supp.  1911,  p.  1322) 
every  railroad  company  is  made  liable  for  the  negligence 
of  any  of  its  officers^  agents  or  employees  an^  their  neg*- 
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ligence  is  the  company's  negligence,  and  their  act  in  leav- 
ing the  brake-beam  at  the  point  where  it  was  shown  to 
be  left  was  a  negligent  act  the  moment  they  did  so,  bind- 
ing the  company  as  effectually  as  if  the  company  itself 
had  left  the  brake-beam  there,  and  the  plaintiff  was  not 
bound  to  assume  a  further  burden  not  embodied  in  the 
statute  or  required  by  its  terms,  i.  e,  to 'show  a  negligent 
remaining  of  the  brake-beam  at  the  point  where  left. 
Hawkins  v.  Railroad  Co.,  189  Mo.  App.  224;  Cross  v. 
Railroad  Co.,  191  Mo.  App.  202;  Laughlin  v.  Ry.  Co., 
205  S.  W.  3.  (a)  The  direct  and  circumstantial  evidence 
was  ample  to  support  the  finding  of  the  jury  that  an  em- 
plovee  of  the  company  left  the  brake-beam  at  the  point 
of  injury,  (b)  The  advancing:  legislation  of  recent  years, 
extendins:  the  liabilities  of  the  master  for  injuries  to  the 
servant,  not  only  of  this  and  other  states,  but  of  th(* 
Conerress,  and  esneoially  the  act  upon  which  this  suit  is 
founded,  abolishing  the  fellow-servant  rule,  denyinsr  th'^ 
defense  of  contributorv  nefflifirenc^  and  modifyinsr  the 
r'ocfrine  of  assumption  of  risk,  has  practicallv  swept 
awav  nil  the  objections  to  the  doctrine  as  a  distinctive 
rule  of  evidence  of  re^  ivsa  loanifvr,  as  applicable  to 
Tvipstor  nnd  servant.  Mbst  of  the  objections  to  the  a^ 
H'rpbilitv  of  this  rulr^  to  that  situation  have  now  no  nrod' 
piito  on  which  to  rest,  and  with  the  breakinff  down  of 
^hose  bnrriors.  the  rule  must  unfold  with  the  spirit  of  the 
law.  While  we  think  the  facts  and  circumstances  are 
ample  and  abundant  to  impel  the  inference  of  defend- 
antVs  neglierence  in  this  case,  yet  if  they  are  lacking  in 
the  least  degree  in  force  or  probativeness,  this  rule  of 
evidence  will  at  least  lend  aid  to  the  conclusion  of  neg- 
ligence, and  it  may  be  would  entirely  support  it  if  neces- 
sity required.  Jones  v.  Ry.  Co.,  178  Mo.  528;  Turner 
V.  Harr,  114  Mo.  335;  Blanton  v.  Dold,  109  Mo.  64;  Sacke- 
witz  V.  Am.  Biscuit  Mfg.  Co.,  78  Mo.  App.  144;  Johnson 
V.  Met.  St.  Ry.  Co.,  104  Mo.  App.  588;  Klebe  v.  Parker 
Distilling  Co.,  207  Mo.  480;  Benedict  v.  Ry.  Co.,  104  Mo. 
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App.  218;  Mo.  Pac.  Ry.  Co.  v.  Larussi,  161  Fed.  70; 
Wanen  v.  Mo.  &  Kaus.  Tel.  Co.,  196  Mo.  App.  553;  Myers 
V.  City  of  Independence,  189  S.  W.  821;  Orris  v.  Railway 
Co.,  214  S.  W.  127;  4  Wigmore,  Ev.  p.  3557;  Wiles  v. 
Railroad  Co.,  125  Minn.  348,  147  N.  W.  427;  Graham  v. 
Badger,  164  Mass.  42 ;  Lykiardopoulo  v.  New  Orleans  C. 
R.  L.  &  P.  Co.,  127  La.  310, 53  So.  575,  Ann.  Cas.  1912A,  p. 
976;  Trim  v.  Ship  Bldg.  Co.,  211  Mass.  592:  Nolen  v.  Eng- 
strum  Co.,  166  Pac.  346;  Duhme  v.  Hamburg-American 
Packet  Co.,  184  N.  Y.  404,  112  Am.  St.  615;  Removich  v. 
Const.  Co.,  264  Mo.  43,  L.  R.  A.  1917E,  p.  233:  Note  L. 
R.  A.  1917E,  pp.  4  to  126. 

WALKER,  C.  J. — This  is  an  action  predicated  on 
the  Federal  Employers'  Liability  Act,  for  personal  m- 
juries.  It  was  biouglit  by  the  respondent  against  the 
appellant  in  the  Circuit  Court  of  Linn  County,  where  it 
was  tried  in  March,  1916,  resulting  in  a  verdict  in  favor 
of  the  respondent  in  the  sum  of  $10,000.  A  review  of  the 
judgment  rendered  thereon  is  sought  by  the  appellant. 

Appellant  maintains,  at  Hannibal,  a  terminal  yard, 
which  has  thereon  various  bufldings,  a  main,  transfer 
and  switching  tracks,  necessary  in  the  operation  of  its 
business  as  a  railway  company.  Respondent  at  the  time 
of  his  injury  was  employed  in  this  yard  as  a  switch- 
tender,  his  hours  of  labor  being  from  seven  p.  m.  to  seven 
a.  m.  His  duties  required  him  to  open  and  throw  switches 
and  align  them  for  the  passage  of  trains.  In  so  doing, 
it  became  necessary  for  him  at  times  to  pass  over  the 
tracks,  switches  and  rails  in  the  yard.  He  had  been  thus 
employed  by  the  appellant  for  twenty-six  days  prior  to 
his  injury,  which  occurred  December  11,  1915,  at  about 
four  o'clock  in  the  morning.  The  weather,  at  the  time 
was  dark  and  rainy.  Just  prior  to  his  injury,  respondent 
had  aligned  a  switch  for  a  train  which  was  to  pass  through 
the  yard  en  route  to  St.  Louis.  Immediately  thereafter 
he  started  to  walk  toward  and  across  the  main  lead,  giv- 
ing signals  as  he  went  with  his  lantern,  to  the  train  for 
which  he  had  aligned  the  switch,  to  proceed.     By  the 
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*'main  lead"  is  meant  a  main  track  which  ran  diagonally 
across  the  yard  from  which  other  tracks  radiated  to 
switch  and  repair  parts  of  the  yard.  One  of  these  tracks 
was  known  as  lead  to  switching  tracks  No.  21  to  No.  25, 
and  is  designated  in  this  record  as  *'21  lead."  After 
giving  the  signals,  and  while  respondent  was  in  the  space 
between  the  main  lead  and  21  lead  on  his  way  to  a  shanty 
in  the  yards,  where  he  stayed  when  not  engaged  in  the 
discharge  of  his  duties,  and  while  looking  ahead  to  de- 
termine his  course,  and  to  see  if  the  train  for  which  he 
had  aligned  the  switch  was  approaching,  he  stumbled 
over  a  brake-beam  lying  between  the  main  track  and  21 
lead,  and  fell  to  the  ground.  In  falling,  he  struck  on  his 
side  and  back,  and  fell  lengthwise  of  the  track.  As  he 
attempted  to  arise,  a  switch  engine  approaching  on  the 
21  lead  knocked  him  down  again,  caught  him  and  dragged 
him  about  twenty  feet,  running  over  and  crushing  his 
right  hand  and  wrist.  He  also  received  a  disfiguring 
gash  over  his  right  eye.  Arising  after  the  switch  engine 
had  passed,  he  saw  for  the  first  time  the  brake-beam  over 
which  he  had  fallen  in  the  first  instance.  The  injury  he 
received  necessitated  the  amputation  of  his  right  hand, 
and  a  portion  of  the  arm,  about  two  or  three  inches  above 
the  wrist ;  and  the  gash  above  his  eye  resulted  in  an  in- 
jurj^  to  his  sight.  His  employment  in  interstate  com- 
merce is  conceded. 

At  the  time  of  his  injur>%  he  was  twenty-three 
years  of  age,  in  a  good  state  of  i>hysical  health,  and  was 
earning  two  dollars  and  thirty  cents  per  night.  The 
yard  where  the  injury  occurred  was  the  private  prop- 
erty of  the  appellant.  It  was  enclosed  with  a  solid 
plank  fence,  which  was  placarded  on  the  entrance  to 
same  with  notices  forbidding  trespassing.  Watchmen 
were  kept  to  enforce  this  injunction. 

Witnesses  for  appellant  testified  as  to  a  state- 
ment alleged  to  have  been  made  by  the  respondent  at 
the  yard  office  immediately  after  the  injury,  to  the  effect 
that  when  he  was  signaling  the  train  he  had  aligned 
the  switch  for,  he  stepx>ed  back  out  of  its  way,  and  waa 
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struck  by  the  switch  engine,  knocked  down,  and  in  put- 
ting his  hand  on  the  Hail  to  put  himself  out  of  the  way, 
it  was  run  over  and  crushed. 

Various  collateral  facts  and  ciroumstanoes  weiie 
adduced  in  evidence  by  appellant  to  sustain  the  conclu- 
sion that  its  employees  had  no  part  in  or  knowledge  of 
the  location  of  the  brake-beam,  and  that  soon  after  the 
accident  it  was  not  .to  be  found  between  the  tracks. 

I.  Appellant  contends  that  its  demurrer  to  the  evi- 
dence should  have  been  sustained,  first,  because  the  re- 
spondent's statement  as  to  the  location  of  the  brake- 
beam  was  not  corroborated,  but  was  shown  by  circum- 
stances to  be  false;  and,  second,  that  appellant  was 
not  shown  to  have  had  either  actual  or  oon- 
ooM^ctive  gjtructive  notice  of  the  location  of  the  brake- 
beam,  as  stated  by  the  respondent.  The  lat- 
ter testified  affirmatively  to  the  fact  of  the  brake-beam's 
location,  and  that  it  constituted  the  obstruction  which 
caused  his  fall  in  the  first  instance.  It  was  shown  that 
at  different  times  cars  were  repaired  in  the  yard,  and 
their  parts  separated,  and  that  it  was  customary  when 
such  repairs  were  in  progress,  to  take  out  brake-beams 
and  drop  them  near  at  hand  where  they  could  subse- 
quently be  removed  by  a  crew  thus  engaged.  That  a  ear 
was  being  repaired  on  a  track  near  the  scene  of  the  acci- 
dent on  the  day  preceding  the  morning  the  respondent 
was  hurt.  These  facts  cannot  be  otherwise  construed 
than  as  circumstances  confirmatorj'  of  respondent's  tes- 
timony, which  is  not  weakened  by  the  fact  that  he  did 
not  know  who  placed  the  brake-beam  between  the  tracks 
or  its  location  there  prior  to  the  accident,  or  how  long  it 
had  been  there,  or  that  it  was  not  seen  there  the  day  pre- 
ceding and  iuMnediately  following  the  accident.  The 
assumption,  therefore,  based  upon,  the  circumjstajnoes 
adduced  byi  the  appellant  to  establish,  first,  that  the 
brake-beam  was  not  where  it  was  stated  to  have  been  by 
the  respondent ;  and,  second,  that  it  mysteriously  disap- 
peared, do  not  in  our  opinion,  tend  to  weaken  the'  force 
of  the  latter 's  testimony.  The  first  attempts  by  an  array  of 
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circumstances  to  contradict  affirmative  testimony;  and 
the  second  assumes  that  if  the  brake-beam  was  as  located 
by  the  respondent  it  mysteriously  and  unaccountably 
disappeared.  Certainly,  it  could  not  have  accorded  with 
any  rational  purpose  of  the  respondent  to  cause  its  re- 
moval. If  it  did  mysteriously  disappear,  as  contended 
by  appellant,  i^s  disappearance  could  have  redounded 
only  to  the  benefit  of  the  appellant.  Other  arguments 
are  adduced  by  appellant  upon  circumstances  of  like 
character  to  the  foregoing,  for  the  purpose  of  destroy- 
ing the  force  of  the  respondent's  testimony.  They  do 
not  impress  us  as  having  a  tendency  to  accomplish  this 
^nd. 

The  quantum  of  proof  necessary  to  sustain  a  verdict 
in  a  case  of  this  character  may  perhaps  be  more  readily 
determined  by  the  statute  upon  which  the  action  is  bas- 
ed. It  is  as  follows:  ^*That  every  conamon  carrier  by 
railroad  while  engaging  in  commerce  between  any  of  the 
several  States  .  .  .  shall  be  liable  in  damages  to  any 
person  suffering  injury  while  he  is  employed  by  such 
carrier  in  such  commerce,  ...  for  such  injury  or 
death  resulting  in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employees  of  such  car- 
rier, or  by  reason  or  any  defect  or  insufficiency,  due  to 
its  negligence,  in  its  cars,  engines,  appliances,  machin- 
ery, track ,  roadbed,  works,  boats,  wharves  or  other 
equipment."  [Sec.  1,  Fed.  Employers'  Liability  Act, 
U.  S.  Comp.  Stat.  1901,  Supp.  1911,  p.  1322.] 

This  section  renders  every  railroad  company  liable 
for  the  negligence  of  any  of  its  officers,  agents  or  em- 
ployees, and  their  negligence  is  that  of  the  company.  The 
leaving  of  the  brake-beam,  therefore,  at  the  point  where 
it  was  shown  to  have  been  left,  was  a  negligent  acit  and 
bound  the  company  as  effectually  as  if  it,  as  principal, 
had  left  it  there,  and  respondent  was  not  required  to 
show  a  negligent  placing  of  the  brake-beam  at  the  point 
where  it  was  left.  [Mondou  v.  Railroad,  223  U.  S.  1,  56 
L.  Ed.  327;  Pedersen  v.  Railroad,  229  U.  S.  146,  57  L 
Ed.  1125;  Seaboard  Airline  v.  Horton,  223  U.  S.  492, 
58  L.  Ed.  1062.]     Thus  left,  it  did  not  constitute  a  risk 
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normally  incident  to  the  employment  in  which  the  re- 
spondent was  engaged,  and  he  had  a  right  to  assume  that 
the  appellant  had  exercised  proper  care  with  respect  to 
providing  a  reasonably  safe  place  for  him  to  work,  free 
from  any  obstacles  which  would  be  likely  to  cause  him 
injury.  In  other  words,  as  the  statute  has  been  con- 
strued by  the  courts,  an  employee  cannot  be  treated  as 
having  assumed  a  risk  until  he  becomes  aware  of  the 
defect  or  obstruction  and  of  the  risk  arising  from  it, 
unless  it  is  so  obvious  that  an  ordinarily  prudent  person 
under  similar  circumstances  would  have  observed  it. 
[Seaboard  Airline  v.  Horton,  223  U.  S.  492,  58  L.  Ed. 
1062;  Fish  v.  Railroad,  26a  Mo.  106;  Young  v.  Lusk, 
268  Mo.  1.  c.  640;  Williams  v.  Pryor,  272  Mo.  1.  c.  619.] 
The  jury,  however,  heard  all  of  appellant's  testi- 
mony, as  well  as  that  of  the  respondent,  as  to  the  man- 
ner in  which  he  was  injured,  and  the  location  of  the 
brake-beam,  and  gave  credence  thereto  rather  than  to 
the  testimony  of  the  witnesses  for  the  appellant.  The 
respondent's  testimony  being  substantial  in  Its  nature, 
and  not  contrary  to  reason,  we  are  not  inclined  to  dis- 
turb the  conclusion  reached  by  the  jury  in  regard  there- 
to. [Laughlin  v.  K.  C.  So.  Ry.,  205  S.  W.  3;  HaU  v.  Coal 
Co.,  260  Mo.  365;  Stauflfer  v.  St.  Rv.  Co.,  243  Mlo.  1.  o. 
316.] 

II.  Error  is  assigned  in  the  admission  of  testimony 
that  it  was  the  practice  of  appellant's  employees  to 
scatter  materials  over  the  yard  in  the  repairing  of  cars. 
The  yard  constituted  one  of  the  appointments  of  appel- 
lant in  the  conduct  of  its  business.  The  man- 
Acte^™*^  ner  in  which  the  yard  was  kept,  therefore, 
was  a  proper  subjecit.  of  proof.  [St.  L.  Nat. 
Stockyards  v.  Godfrev,  198  111.  1.  c.  294;  Chicago  City  Ry. 
Co.  V.  Sugar,  117  111.  App.  Rep.  578;  Rich  v.  Pelham 
Co.,  48  N.  Y.  Supp.  1067;^  Boyce  v.  Wilbur  Lumber  Co., 
119  Wis.  1.  c.  648.] 

While  proof  of  such  acts  of  appellant's  employees 
may  in  a  sense  be  held  to  be  collateral,  an  inference  of 
fact  is  authorized  to  be  drawn  therefrom  bearing  upon 
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the  particular  act  of  negligence  which  rendered  the  tes- 
timony admissible.  [Rose  v.  St.  Louis,.  152  Mo.  602; 
Campbell  v.  Railroad,  121  Mo.  340;  Calcaten^  v.  lovaldi, 
123  MJo.  App.  347  and  cases  p.  352;  Franklin  v.  Ry.  Co., 
97  Mo-  App.  1.  c.  480  and  eases ;  Evans  v.  'Gas.  Co.,  148 
N.  Y.  112.]  From  all  of  which  the  general  rule  is  dedu- 
cible  that  the  competency  of  a  collateral  fact  in  any  given 
case  turns  on  whether  or  not  the  court  deems  its  hear- 
ing on  the  main  issue  to  be  so  intimate  and  valu- 
Pa«t*^'^  able  as  tending  to  prove  the  main  fact,  when 
the  objections  to  the  testimony  as  collateral 
evidence  may  be  disregarded. 

In  harmony  with  the  rule  as  thus  announced,  it 
having  been  affirmatively  shown  by  the  testimony  of  re- 
spondent that  the  brake-beam  had  been  left  between  the 
tracks,  it  was  not  improper,  as  corroborative  of  his  testi- 
mony, to  show  that  It  was  the  habit  of  the  employees 
of  the  appellant  to  thus  leave  materials  on  the  yard 
when  repairing  cars.  Esi>ecially  is  this  true  when  a 
custom  thus  sought  to  be  established  is  shown  to  have 
been  practiced  in  this  inmiediate  vicinity  of  the  accident, 
and  is  limited  to  proof  of  the  leaving  of  materials  on 
the  yard,  similar  to  that  which  was  the  proximate  cause 
of  tlie  alleged  injury. 

in.  The  giving  of  instruction  numbered  6  is  as- 
signed as  error.  So  far  as  applicable  to  the  contenition 
here  made,  this  instruction  told  the  jury,  **that  in  case 
they  should  believe  and  find  from  the  evi- 
ocmtributory  dence  that  the  defendant  was  guilty  of 
Bmi^^'  negligence  contributing  to  plaintiff's  inju- 
ries, which  must  be  found  by  the  jury  be- 
fore they  can  find  for  the  plaintiff  at  all;  and  if  the  jury 
should  further  find  and  believe  from  the  evidence  that 
plaintiff  was  also  guilty  of  some  negligence  contribu- 
ting to  his  said  injuries ;  that  is,  if  the  jury  should  be- 
lieve and  find  that  the  negligence  causing  plaintiflp's  in- 
jury, if  any,  is  partly  attributable  to  the  defendant  and 
partly  to  the  plaintiff,  then  the  plaintiff  is  not  entitled 
to  recover  full  damages,  but  the  damages  shall  be  dimin- 
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ished  by  the  ^vlty  proportionately ;  that  is  to  say,  plain- 
tiff in  such  event  would  only  be  entitled  to  recover  the 
proportional  amount  of  damages  sustained  by  him  bear- 
ing the  same  relation  to  the  full  amount  as  the  negli- 
gence attributable  to  both  defendant  and  the  plaintiff.*-* 
This  is  in  harmony  with  the  rule  as  to  the  measure  of 
damages  announced  bv  the  Federal  Supreme  Court  (K. 
C.  So.  Ry.  V.  Jones,  241  U.  S.  1.  a  183;  111.  Cent.  R.  Co. 
V.  Skaggs,  240  U.  S.  66;  Seaboard  Airline  v.  Tilghman, 
237  U.  S.  1.  c.  501;  Gtrand  Trunk  &  Western  Ry.  Co.  v. 
Lindsay,  233  U.  S.  1.  c.  49;  Norfolk,  etc.  Ry.  v.  Earnest, 
229  U.  S.  1.  c.  122) ;  and  it  has  been  followed  by  this 
court  in  Blankenb^ker  v.  St.  L.,  etc.  R.  Co.,  187  S.  W. 
840.  There  is  nothing  to  the  contrary  in  the  case  of 
C.  &  0.  Ry.  Co.  V.  Kelly,  241  U.  S.  485,  cited  by  appel- 
lant.   There  is,  therefore,  no  m^rit  in  this  assignment. 

IV.  The  appKjUant  contends  tersely,  without  com- 
ment, that  'Hhe  verdict  is  excessive.''  Under  the  Fed- 
eral act,  the  respondent  was  entitled  to  such  damages 
as  would  compensate  him  for  expenses  incurred,,  loss 
of  time,  suffering  and  diminished  earning  power  (Mich. 
Cent.  R.  Co.  v.  Vreeland,  227  U.  S.  50,  Ann.  Cas.  1914(;, 
176)  and  the  jury  was  so  instructed. 

The  act  does  not  restrict  the  tmiount  of  damages 
recoverable,  except  as  to  those  actually  sustained,  and 
there  is  no  limitation  in  this  resi^ect  in  our  statute.  Con- 
tributory negligence,  the  only  effect  of  which  would 
have  been  to  dim'inish  the  amount  of  recovery,  was  not 
shown.  The  e\ddence  adduced  in  support  of  the  verdict 
was  substantial.  While  the  jury  was  limited  to  no  exact 
measure  in  estimating  the  damages  (Laughlin  v.  Rail- 
road, 275  Mo.  1.  c.  472)  the  trial  court  was  vested  with 
a  discretion  to  set  aside  their  verdict  if  it  had  been 
deemed  excessive.  This  wa5  not  done,  and  taking  all  of 
the  facts  into  consideration,  we  are  not  inclined  to  rule 
otherwise. 

In  the  absence  of  reversible  error,  the  judgment  is 
affirmed.  It  is  so  ordered.  Williamson,  Goode  and 
Woodson,  JJ.y  concur;  Graves,  Blair  and  Williams,  J  J,, 
dissent.  ^         t 
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CFANIE  WILLIAMSON,  Appellant,  v.  UNION  ELEC- 
TRIC LIGHT  and  POWER  COMPANY. 

In  Banc,  March  15,  1920. 

i.  NEGLIGENOE:  Safe  Place:  Narrow  and  Unllghted  Platform.  A 
petition  which  states  that  deceased  was  ordered  and  directed  to 
stand  twelve  feet  above  a  concrete  floor  on  ^  platform  twelve 
inches  wide,  and  while  so  standing  to  reach  up  six  feet  and  reg- 
ulate the  dampers  to  a  boiler;  that  the  platform  was  unsafe,  be- 
cause too  narrow  for  deceased  to  perform  his  labors  with  safety, 
because  it  had  no  railing  to  prevent  a  person  on  it  from  falling 
off  and  because  it  was  inadequately  lighted;  and  that,  while  per- 
forming the  said  work,  deceased  fell  and  was  killed,  states  a 
cause  of  action.  And  particularly  does  the  averment  that  it  was 
dark  on  the  platform  tender  an  issue  to  be  submitted  to  a  jury. 

2.  :  ^:   Assumption  of  Bisk.     Although  the  height  and 

narrow  width  of  the  platform  on  which  deceased  was  required  to 
work  were  apparent,  and  although  the  danger  In  adjusting  the 
dampers  of  the  boilers  which  his  employment  required  him  to  reg- 
ulate was  apparent,  he  did  not  assume  such  risks;  but  he  as- 
sumed only  such  risks,  in  respect  to  the  place  where  he  was  put  to 
work,  as  were  incident  to  the  service  after  his  employer  perform- 
ed his  duty  by  using  care  to  provide  a  place  of  reasonable  safety. 
Although  the  danger  may  be  obvious,  if  this  is  due  to  a  lack  of 
care  on  the  part  of  the  master  in  furnishing  him  a  safe  place,  the 
servant  does  not  assume  the  risk. 

3.  :  :   Ckmtribtttory  Negligence.     Unless   to  perform  on 

the  platform  the  work  with  which  the  servant  was  occupied  at 
the  time  he  fell  appears  conclusively  from  the  allegations  to  have 
been  plainly  hazardous  to  a  degree  that  would  have  deterred  a 
man  of  ordinary  prudence  from  undertaking  to  perform  It,  he 
cannot  be  defeated  on  the  score  of  contributory  negligence,  as  a 
matter  of  law,  upon  a  demurrer  to  the  petition. 

Appeal  from  St.  Louis  City  Circuit  Court.— if ow.  Wilson 
A.  Taylor,  Judge. 


Reversed  and  remanded  {with  directions). 
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W.  R.  HUl,  Spencer  S  Donnell  and  T.  F.  McDonald 
for  appellant. 

(1 )  The  petition  dearly  alleges  a  cause  of  action  flow- 
ing from  a  breach  of  the  duty  owed  by  defendant  to  Will- 
iamson, its  employee.  Coin  v.  Lounge  Co.,  222!  Mo.  505 ; 
Clark  V.  Iron  and  Foundry  Co.,  234  Mo.  449;  Burkard  v. 
Rope  Co.,  217  Mo.  481;  Nash  v.  Brick  Co.,  109  Mo.  App. 
e06 ;  Wendler  v  House  Furnishing  Co.,  165  Mo.  537 ;  Yost 
V.  Cement  Co.,  191  Mo.  App.  431;  Duerst  v.  St.  Louis 
Stamping  Co.,  163  Mo.  621 ;  Fisher  v.  Lead  Company,  156 
Mo.  485.  (2)  The  petition  does  not  show  facts  from  which 
Williamson  can  be  charged  with  having  assumed  the  risk 
arising  from  the  condition  of  his  surroundings.  Williams 
V.  Pryor,  272  Mo.  621 ;  George  v.  Railroad,  225  Mo.  406; 
Fish  V.  Railroad,  263  Mo.  124;  Yost  v.  Cement  Co.,  191 
Mo.  App.  433 ;  Strother  v.  Mailing  Co.,  261  Mo.  24 ;  Young 
V.  Lusk,  268  Mo.  640;  Dakan  v.  Chase  Co.,  197  Mo.  267; 
Jewell  V.  Bolt  and  Nut  Co.,  231  Mo.  201 ;  De  Late  v.  Bis- 
cuit Co.,  213  S.  W.  885.  (3)  The  petition  does  not  allege 
facts  which  constitute  contributory  negligence  on  the  part 
of  Williamson,  and  inasmuch  as  the  law  is  that,  unless  the 
only  conclusion  that  can  be  drawn  from  the  facts  is  that 
there  was  contributory  negligence,  the  question  is  for  the 
jury,  and  the  demurrer  to  the  petition  should  be  over- 
ruled. Jewell  V.  Bolt  and  Nut  Co.,  231  Mo.  200;  George 
V.  Railroad,  22'5  Mo.  411 ;  Williams  v.  Pryor,  272  Mo.  623 ; 
Pauck  V.  Provision  Co.,  159  Mb.  478;  Yost  v.  Cement  Co., 
191  Mo.  App.  433 ;  Garaci  v.  Const.  Co.,  124  Mo.  App.  719 ; 
Burkard  v.  Rope  Co.,  217  Mo.  481;  Wendler  v.  House 
Furnishing  Co.,  165  Mo.  537 ;  Carney  v.  Brewing  Assn., 
150  Mo.  App.  437;  Bowman  v.  K.  C.  Elec.  Light  Co.,  213 
S.  W.  161;  Osborne  v.  WeUs,  211  S.  W.  890;  Barnard  v. 
Brick  Co.,  189  Mo.  App.  417. 

Jourdan,  Rassievr  d  Pierce  for  respondent. 

(1)  The  servant  is  chargeable  with  knowledge  of  all 
conditions  surrounding  his  employment,  and  of  risks  cre- 
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ated  by  these  conditions,  according  as  it  may  reasonably 
be  inferred  that  those  conditions  or  those  risks  would 
have  been  comprehended  by  a  person  of  ordinary  pru- 
dence whose  mental  and  physical  capacities,  both  natural 
and  acquired,  and  opportunities  for  observing  the  facts 
indicative  of  danger,  were  the  same.  4  Labatt^s  Master 
&  Servant,  sec.  1310,  p.  3673;  Porter  v.  Hannibal  &  St. 
Joseph  Railroad,  71  Mo.  77 ;  HoUenbeck  v.  Railroad,  141 
Mo.  96;  McGinnis  v.  Hydraulic  Press  Brick  Co.,  261  Mo. 
287.  If  the  risk  is  such  as  to  be  perfectly  obvious  to  the 
sense  of  any  man,  whether  master  or  servant,  then  even 
in  the  case  of  defective  machinery,  the  servant  assumes 
the  risk.  Keegan  v.  Kavanaugh,  62  Mo.  230;  Price  v. 
Hannibal  &  St.  Joseph  Railroad,  77  Mo.  508;  Fugler  v. 
Bothe,  117  Mo.  4M;  Sailer  v.  Shoe  Co.,  130  Mo.  App.  721 ; 
Jones  V.  Cooperage  Co.,  134  Mo.  App.  330;  Pollman  v. 
Car  &  Foundry  Co.,  123  Mo.  App.  228;  DeForest  v.  Jew- 
itt,  88  N.  Y.  264.  (2)  Plaintiff,  as  servant  of  the  defend- 
ant, was  bound  to  inform  himself  as  to  his  surroundings, 
and  is  held,  as  a  matter  of  law,  to  have  known  and  ac- 
cepted all  the  risks  of  the  premises  which  were  open  and 
obvious  to  the  sense  of  any  man.  (a)  This  has  been  ap- 
plied to  overhead  dangers,  as  where  a  railroad  brakeman 
ran  into  an  overhead  bridge,  or  a  driver  drove  under  a 
low  gateway.  D«vitt  v.  Railroad,  50  Mo.  302 ;  Baker  v. 
Asphalt  Paving  Co.,  92  Fed.  117;  Carroll  v.  Boston  Coal 
Co.,  81  N.  E.  296.  (b)  The  same  is  true  as  to  dangers  un- 
derfoot, such  as  risers  between  a  hallway  and  a  room  or 
mud  scrapers  at  the  foot  of  a  staircase.  Ware  v.  Evan- 
gelical Baptist  Assn.,  63  N.  E.  885 ;  McGinnis  v.  Brick 
Co.,  261  Mo.  287.  (3)  An  employer  is  not  an  insurer 
against  accidents,  nor  is  it  chargeable  or  responsible  for 
not  providing  against  all  possible  and  unanticipated  hap- 
penings. jGlover  v.  Bolt  &  Nut  Co.,  153  Mo.  327;  Fugler 
V.  Bothe,  117  Mo.  494;  Wendall  v.  Ry.  Co.,  100  Mo  App. 
556;  Devitt  v.  Ry.  Co.,  50>Do.  302 ;  Hollenbeck  v.  Ry.  Co., 
141  Mo.  97.  (4)  The  mere  failure  to  furnish  light  does 
not  of  itself  constitute  negligence.  Price  v.  Railroad,  77 
Mo.  508;  Cleveland  Ry.  Co.  v.  Morrey,  88  N.  E.  932;  2 
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Bailey  on  Personal  Injuries  (2  Ed.),  p.  1197.  Nor  is  the 
master  required  to  furnish  the  safest  kind  of  platform 
that  can  be  devised.  He  is  merely  required  to  exercise 
ordinary  care  in  furnishing  it.,  The  rule  in  that  regard 
is  the  same  as  in  furnishing  appliances.  Friel  v.  Citizens 
Ry.  Co.,  115  Mo.  503.  Shohoney  v.  Railroad,  223  Mo.  677 ; 
Steinhauser  v.  Spraul,  127  Mo.  562. 

GrOODE,  J. — Demurrers  were  sustained  by  the  court 
to  three  petitions  of  plaintiff,  who  stood  on  the  third  one, 
refused  to  amend  and  prosecuted  this  appeal  from  a  final 
judgment  rendered  against  him.  This  is  the  third  amend- 
ed petition,  omitting  caption  and  signatures : 

**  Plaintiff  by  leave  of  court  first  obtained  files  this 
her  third  amended  petition  and  for  her  cause  of  action 
states  that  she  was  the  lawful  wife  and  now  is  the  widow 
of  Joseph  Williamson,  deceased,  who  died  in  the  City  of 
St.  Louis,  on  the  8th  day  of  December,  1914. 

**That  defendant,  Union  Electric  Light  &  Power 
Company,  is  and  at  all  times  hereinafter  mentioned  was  a 
corporation  duly  organized  and  existing  under  the  laws  of 
the  Stiite  of  Missouri,  and  engaged  in  supplying  electrici- 
ty, heat  and  power  in  the  City  of  St.  Louis,  and  was  also 
engaged  by  and  through  its  agents  and  servants  in  oper- 
ating the  electric  machinery,  engines,  and  steam  boilers, 
and  had  control  over  the  equipment  and  appliances  used 
in  connection  therewith,  in  the  Pierce  Building  in  said 
city,  and  by  means  thereof  supplied  said  building  with 
electricity,  heat  and  hot  water  service. 

* '  That  on  all  the  dates  hereinafter  mentioned  the  said 
Joseph  Williamson,  deceased,  husband  of  plaintiff,  was 
in  the  employ  of  defendant  Union  Electric  Light  &  Power 
Company  as  a  fireman  in  said  Pierce  Building,  and  that 
his  duties  were  to  fire  and  assist  in  firing  the  steam  boil- 
ers in  said  building  and  to  regulate  and  assist  in  regulat- 
ing the  dampers  on  said  boilers. 

''That  in  order  to  regulate  the  damper  on  said  boil- 
ers said  deceased  was  ordered  and  required  by  defendant, 
its  servants  and  agents  to  climb  up  a  wooden  ladder  from 
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the  floor  of  the  boiler-room  to  a  platform  twelve  feet 
above  the  floor,  which  said  platform  was  twelve  feet  long 
and  about  ten  or  twelve  inches  in  width  and  was  fastened 
between  two  brick  columns  and  against  the  rear  wall  of 
the  furnace  at  the  rear  end  of  said  boilers,  and  said  de- 
ceased was  compelled  to  stand  on  said  narrow  platform 
while  regulating  said  dampers  upon  said  boilers  and 
reach  up  six  feet  above  said  platform  in  order  to  regulate 
and  adjust  said  dampers ;  that  said  platform  upon  which 
it  was  necessary  for  deceased  to  stand  in  order  to  perform 
his  duties  was  imsafe  and  dangerous  in  this,  that  it  was 
too  narrow  a  space  wherein  to  perform  his  labors  with 
safety,  and  that  the  same  was  not  equipped  with  a  rail- 
ing. 

^'PlaintiflF  further  states  that  it  was  exceedingly  dark 
upon  said  platform  and  at  the  place  where  deceased  was 
required  to  perform  his  labors  and  that  defendant  failed 
to  exercise  reasonable  care  to  provide  a  reasonably  safe 
place  on  which  for  plaintiff's  husband  to  perform  his 
duties,  in  this,  to-wit,  that  said  defendant  negligently 
failed  to  put  a  railing  around  said  platform  or  to  widen 
the  same  to  a  width  sufficient  so  that  deceased  would  have 
been  able  to  perform  his  duties  thereon  with  safety,  and 
negligently  failed  to  provide  adequate  and  proper  lights 
on  or  near  said  platform. 

**  Plaintiff  further  states  that  said  defendant  knew, 
or  by  the  exercise  of  reasonable  care  could  have  known, 
said  platform  was  an  unsafe  place  for  deceased  on  which 
to  perform  his  labors. 

**  Plaintiff  further  states  that  on,  to-wit,  the  4th  day 
of  December,  1914,  while  deceased  was  in  the  performance 
of  his  duty  and  was  exercising  ordinary  c^re  and  while 
regulating  said  dampers  on  said  boilers,  and  by  reason 
of  the  narrow  and  unsafe  platform  on  which  he  was  com- 
pelled to  work  by  defendant,  and  because  of  the  negligent 
failure  of  defendant  to  properly  light  said  platform  and 
to  widen  said  platform  and  equip  the  same  with  a  railing, 
deceased  lost  his  footing  and  balance  and  fell  from  said 
platform  to  the  cement  floor  below,  injuring  himself  and 
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fracturing  his  skull,  and  died  as  a  result  of  said  injuries 
on,  to-wit,  the  8th  day  of  December,  1914. 

**  Plaintiff  furiJier  states  that  she  was  wholly  depend- 
ent upon  the  deceased  for  support  and  that  his  earning 

capacity  was  $ per  month,  and  that  by  reason  of  the 

negligence  of  the  defendant  aforesaid,  she  has  been  dam- 
aged in  the  sum  of  ten  thousand  dollars. 

'*  Wherefore  plaintiff  prays  judgment  in  the  sum  of 
ten  thousand  dollars,  together  with  her  costs  in  this  be-- 
half  expended." 

The  alleged  negligence  of  the  defendant  consisted  in 
ordering  and  requiring  deceased  to  stand  twelve  feet 
above  the  floor  of  the  engine  room  of  the  Pierce  Building, 
on  a  platform  ten  or  twelve  inches  in  width,  and  in  that 
place  regulate  the  dampers  of  the  boilers  by  reaching  six 
feet  above  the  platform.  This  board  or  platform  is  al- 
leged to  have  been  unsafe  because  too  narrow  for  deceas- 
ed to  perform  his  labors  on  with  safety,  and  because  it 
was  inadequately  lighted,  and  had  no  railing  to  prevent 
a  person  on  it  from  falling  off.  We  have  concluded  these 
averments,  particularly  the  one  that  it  was  dark  on  the 
platform,  tendered  an  issue  to  be  answered  and  submitted 
to  a  jury,  as  to  whether  defendant  fulfilled  its  duty  as  env 
ployer  to  use  ordinary  care  to  furnish  its  employee,  the 
deceased,  a  reasonably  safe  place  in  which  to  perform  his 
task  of  adjusting  the  dampers  of  the  boiler. 

Defendant  asserts  that  the  deceased  assimied  the  risk 
of  injurj'  from  working  on  the  platform,  because  its  height 
and  dimensions  were  apparent,  and  whatever  danger 
there  was  in  adjusting  the  dampers  while  standing  on  it, 
was  apparent,  too.  That  the  deceased  assumed  the  risk, 
under  those  conditions,  especially  if  they  existed  when 
dei^eased  took  his  job,  probably  is  the  law  in  most  juris- 
dictions. [1  Shear.  &  R^df.  Negligence  (6  Ed.),  sees.  207e 
et  seq.,  original  Sec.  185,  and  cited  cases.]  It  is  not  in  this 
one.  The  doctrine  of  this  court  is  that  an  employee  ,only 
assumes  such  risks,  in  respect  of  the  place  where  he  is  put 
to  work,  as  are  incident  to  the  service  after  the  employer 
has  performed  his  duty  by  using  care  to  provide  a  place 
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of  reasonable  safety.  And  although  the  danger  of  the 
place  may  be  obvious,  if  this  is  due  to  lack  of  care  on  the 
part  of  the  master  to  furnish  a  safe  place,  the  servant  does 
not  assume  the  risk.  Adjudications  to  the  contrary  may 
be  found ;  but  for  a  long  time  the  rule  of  decision  of  the 
courts  of  this  State  on  the  subject  has  been  as  stated. 
[Williams  v.  Pryor,  272  ^fo.  613,  621;  Fish  v.  Railroad, 
263  Mo.  106, 112;  Curtis  v.  McNair,  173  Mo.  270.]  Many 
other  cases  of  the  same  character  might  be  cited. 

Neither  can  we  accept  the  proposition  that  the  de- 
ceased so  obviously  contributed  by  his  own  negligence  to 
cause  his  death,  that  ho  should  be  ruled  to  have  done  so 
as  a  matter  of  law.  Unless  to  perform  on  the  platform 
the  work  he  was  oceiipied  with  when  he  fell,  appears  con- 
clusively from  the  allegations  to  have  been  plainly  hazard- 
ous to  a  degree  that  would  have  deterred  a  man  of  or- 
dinary prudence  from  the  task,  the  deceased  cannot  be 
defeated  on  the  score  of  contributory  negligence.  [Wil- 
liams V.  Pryor,  272  Mo.  1.  c.  623 ;  George  v.  Railroad,  225 
Mo.  1.  c.  411;  Jewell  v.  Bolt  &  Nut  Co.,  231  Mo.  201.] 
We  are  speaking  now  of  the  facts  as  shown  in  the  peti- 
tion. Of  course  on  a  trial  it  may  be  proved  that  the 
negligent  way  in  which  the  deceased  moved  about  the 
platform,  or  some  other  careless  act  of  his,  contributed 
to  cause  him  to  fall.  The  averments  of  the  petition  fall 
short  of  convicting  the  deceased  of  negligence  beyond 
an  inference  to  the  contrary.  Decisions  on  the  subject 
are  reviewed  in  Jewell  v.  Bolt  &  Nut  Co.,  supra. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  set  aside  the  judgment  and  the  order 
sustaining  the  demurrer  and  permit  the  defendant  to  an- 
swer, if  so  advised.    All  concur. 
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W.  M.  BROOKS,  Appellant,  v.  T.  A.  ROBERTS  et^l. 

In  Banc,  March  15,  1920. 

1.  LACHES:  Action  at  Law:  Suit  to  Qtiiet  Title.  Lach^d  is  no  de- 
fense to  an  action  .at  law.  Where  the  petition  and  answer  are  not 
set  out,  but  abstracted  by  appellant,  and  it  is  stated  in  this  ab- 
stract that  laches  was  interposed  by  the  answer  as  a  defense,  but 
both  this  abstract  and  the  statement  of  respondent  also  say  that 
the  petition  was  an  ordinary  action  under  the  statute  to  quiet  title, 
and  the  record  shows  the  case  was  tried  as  one  at  law.  the  case 
will  be  so  treated  on  appeal,  and  the  finding  of  the  judge  sit- 
ting as  a  jury  will  be  binding,  for  such  a  petition  states  a  cause 
of  action  at  law,  and  not  in  equity. 

2.  — ' : :  :  Taxes.    The  mere  non-payment  of  taxes  on 


land  does  not  show  laches. 

3.  IDBNTITY  OF  NAME:  Identity  of  Person.  Identity  of  person 
is  to  be  presumed  from  identity  of  name.  But  the  presumption 
may  be  overcome  by  credible  evidence.  The  presumption  only 
establishes  a  prima-facie  case.  The  jury,  or  the  court  sitting  as 
a  jury,  may  believe  or  disbelieve  such  evidence;  if  believed,  the 
presumption  fails;  if  disbelieved,  the  presumption  will  authorize 
a  verdict. 

4.  :    ' :   Instruction:    Beasonable   Doubt.     An    instruction 

on  the  presumption  of  identity  of  person  arising  from  identity  of 
name  should  not  require  the  trier  of  the  facts  to  find  the  identity 
of  person  beyond  a  reasonable  doubt,  or  otherwise  ignore  the 
presumption.  The  term  "reasonable  doubt"  or  similar  expressions 
have  no  place  in  instructions  in  a  civil  case. 

6.  INSTBUOTION:  Erroneous:  Given  by  Oonrt  to  Itself.  An  erro- 
neous instruction  given  by  the  court  sitting  as  a  jury  to  try  the 
facts  will  work  a  reversal.  In  such  case,  the  erroneous  instruc- 
tion in  a  law  case  fs  just  as  fatal  as  if  the  issues  had  been  sub- 
mitted to  a  jury  and  such  Instruction  had  been  given  to  them  as 
their  guide. 

6.  OONVEYANOE:  Existence  of  Deed:  Presumption:  Payment  of 
Taxes.  In  the  absence  of  any  record,  proof  that  a  deed  was  made 
by  the  patentee  to  defendant's  ancestor  may  be  made  either  (1) 
by  proof  of  such  facts  as  will  raise  a  presumption  that  such  dee<l 
was  made  or  (2)  by  direct  evidence  that  such  deed  was  made  and 
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had  been  lost  or  destroyed.  But  the  presumption  that  a  deed  was 
made  cannot  arise  from  the  mere  pajrment  of  taxes  for  a  period 
of  years,  either  by  such  ancestor  or  his  heirs  or  grantees;  but 
^  ancient  and  long  possession,  coupled  with  other  circumstances, 
will  justify  the  presumption.  Nor  will  evidence  that  defendant's 
ancestor  was  in  possession  of  a  patent,  in  which  he  was  not 
named  as  patentee,  aid  the  presumption  that  a  deed  was  made  by 
said  patentee  to  him  as  grantee.  And  the  presumption  aside,  and 
no  record  of  a  deed  or  possession  of  the  land  being  shown,  the 
evidence  should  show  a  deed  in  fact. 

Appeal  from  Reynolds  Circuit  Court. — Hon.  E.  M. 
Bearing,  Judge- 

Rbvbbsed  and  remanded. 

Arthur  T.  Brewster  and  Sam  M.  Brewster  for  ap- 
pellant. 

(1)  It  was  the  duty  of  the  court  to  render  judgment 
in  an  action  under  Section  2535  for  the  party  showing  the 
better  title.  The  defendants  showing  no  title  and  the 
plaintiff  making  a  prima-f acie  showing,  should  have  had 
judgment.  Toler  v.  Edwards,  249  Mo.  161;  Maynor  v. 
Land  &  Timber  Co.,  236  Mo.  728;  Gage  v.  CantweU,  191 
Mo.  706;  Granton  v.  Holliday-Klotz  Co.,  189  Mo.  332; 
Dixon  V.  Hunter,  20i  Mo.  390.  (2)  Identity  of  name  is 
'  identity  of  person  prima-f  acie.  ^Geer  v.  Limiber  &  Mining 
Co.,  134  Mo.  95;  State  v.  Moore,  61  Mo.  279 ;  Gitt  v.  Wat- 
son, 18  Mo.  276;  Hoyt  v.  Davis,  21  Mo.  App.  235;  Jack- 
son V.  Goes,  13  Johns.  (N.  Y.)  518;  Jackson  v.  King,  5 
Cow.  (N.  Y.)  237.  (3)  The  presumption  of  a  grant  is 
indulged  only  in  favor  of  an  ancient  and  uninterrupted 
.posssession ;  and,  since  it  is  admitted  in  this  case  that 
the  land  is  wild  and  uncultivated  timber  land,' there  can 
be  no  presumption  that  the  patentee  and  his  wife  executed 
a  deed  to  Ward  under  whom  defendants  claim.  Dessau- 
nier  v.  Murphy,  27  Mo.  51 ;  Brown  v.  Oldham,  123  Mo. 
631;  Glasgow  v.  Mo.  Car  &  F.  Co.,  229  Mo.  591,  597; 
Jackson  ex  dem.  v.  Blanshan,  3  Johns  (N.  Y.)  296; 
Fletcher  v.  Fullt^r,  120  U.  S.  534;   Elliott  on  Evidence, 
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sec.  1332;  White  v.  Loring,  24  Pick.  319;  Wigmore  on 
Evidence,  sees.  2522,  2515;  1  Jones  on  Evidence,  sees. 
75,  7&,  76A,  and  77. 

R.  I.  January  for  respondents. 

(1)  No  one  has  a  right  to  require  another  to  come 
into  court  and  show  his  title  who  cannot  himself  show,  at 
least,  a  prima-facie  title.  If  defendants*  proof  goes  no 
further  than  to  show  that  plaintiff's  claim  in  invalid,  it 
is  no  concern  of  plaintiff  to  know  whether  or  not  de- 
fendants' title  is  good.  Wheeler  v.  Reynolds  Land  Co., 
193  Mo.  291;  Senter  v.  Lumber  Co.,  255  Mb.  601;  Skill- 
man  V.  Clardy,  256  Mo.  323.  (2)  The  facts  ajid  circum- 
stances offered  in  evidence  by  the  defendants,  that  their 
father,  Martin  F.  Brigham,  had  claimed  to  own  the  land 
since  1860 ;  that  he  had  in  his  possession  the  patent  there- 
for, with  a  bundle  of  deeds,  which  he  said  were  the  title 
papers  for  the  land ;  that  the  patent  was  issued  to  John 
Conner,  as  entryman ;  that  this  patent  and  the  deed  from 
Howard  Ward  to  Gteorge  E.  Young,  under  whom  Martin 
F.  Brigham  claimed  title,  after  the  destruction  of  the 
deed  records  in  1872,  were  both  on  the  same  day,  to-wit. 
May  20,  1887,  refiled  for  record  and  recorded  in  the  re- 
corder's office  of  Reynolds  County;  that  the  deed  from 
Ward  to  Young,  was  dated  in  1859  and  first  recorded  in 
1860;  that  the  deed  records  were  destroyed  in  1872*; 
that  Brigham  continued  to  pay  the  taxes  from  1860  to 
his  death  in  1807;  that  since  his  death  all  the  original 
deeds  have  been  lost  or  destroyed ;  that  John  Conner,  the 
patentee,  nor  any  of  his  heirs,  for  more  than  sixty  years, 
have  ever  set  up  any  claim  to  the  land,  would  be  such 
circumstances  as  to  lead  any  court  or  any  person  to  pre- 
sume and  believe  that  John  Conner,  the  patentee,  prior 
to  the  date  of  the  deed  from  Ward  to  Young,  had  ex- 
ecuted and  delivered  a  deed  to  said  Ward,  which,  with 
the  record  thereof,  had  been  destroyed  with  the  other 
deeds  Martin  F.  Brigham  had.  Glasgow  v.  Mb.  Car  & 
Foundry  Co.,  229  Mo.  596;    Greenleaf  on  Ev.    sec.  17: 
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Dessaunier  v.  Murphy,  22  Mk).  95 ;  Brinley  v.  Forsythe,  69 
Mo.  185;  Williams  v.  Mitchell,  112  Mo.  300;  Brown  v.  Old- 
ham,  123  Mo.  631.  (3)  Title  to  real  estate  and  the  exe- 
cution and  delivery  of  deeds,  like  any  other  fact,  may  be 
established  by  circumstantial  evidence,  and  it  is  not 
necessary  that  the  evidence  should  remove  all  reason- 
able doubt — a  preponderance  of  the  evidence  is  sufficient. 
Brewer  v.  Cochran,  99  S.  W.  (Tex.)  1033;  Glasgow  v. 
Mo.  Car  &  Foundry  Co.,  229  Mo.  600.  (4)  It  is  not 
necessary  that  the  party  claiming  the  land  should  be  in 
the  actual  possession  thereof  before  a  court  or  jury  would 
have  the  right  to  presume,  from  evidence  and  circum- 
stances, the  execution  of  a  deed.  Glasgow  v.  Mo.  Car 
&  Foundry  Co.,  229  Mlo.  596.  (5)  The  presumption  of 
identity  of  persons  from  identity  of  name,  may  be  shaken 
and  overcome  by  the  very  slightest  proof  of  facts  which 
produce  a  doubt  of  identity.  Keyes  v.  Monroe,  226  Mo. 
121 ;  2  Chamberlayne  on  Mod.  Law  of  Ev.  sec.  1191. 

GRAVES,  J. — Action  to  quiet  title.  Neither  peti- 
tion nor  answer  is  set  out  in  the  record,  but  the  appellant 
states  their  contents  in  his  abstract  and  there  is  no 
counter  abstract.  For  the  character  of  the  pleadings 
we  must  abide  appellant's  outline  thereof,  which  reads: 
*'The  petition  is  in  the  ordinary  form  under  Section 
2535,  Revised  Statutes  1909,  alleging  that  the  plaintiff 
owns  said  land,  that  each  of  the  defendants  claim  an  in- 
terest therein,  either  fee  simple  or  otherwise,  and  pray- 
ing the  court  to  try,  ascertain  and  determine  the  estate, 
title  or  interest  of  the  parties  thereto.  Defendants, 
Ellen  M.  Cook  and  Emma  E.  Brigham,  filed  answer 
claiming  said  land,  and  alleging  that  the  patentee,  John 
Conner,  conveyed  said  land  to  Howard  Ward  in  1859, 
and  said  deed  and  the  record  thereof  has  been  de- 
stroyed by  fire;  that  the  Conner  heirs  under  whom 
plaintiff  claims  title  are  not  heirs  of  the  John  Conner 
who  entered  said  land ;  and  alleging  that  they  and  their 
ancestor,  Martin  F.  Brigham,  have  been  in  the  con- 
structive possession  of  said  land  since  1859,  having  paid 
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taxes  and  exercised  ownership  over  the  same  for  all  that 
time,  and  that  John  Conner  and  his  heirs  have  been 
guilty  of  gross  laches  and  should  be  now  barred  from 
maintaining  any  claim. 

**This  case  was  tried  before  the  Circuit  Court  of 
Eeynolds  County,  Missouri,  on  the  27th  day  of  May, 
1914,  resulting  in  a  judgment  in  favor  of  *' John  Conner, 
the  entryman,'^  from  which  said  judgment  both  plain- 
tiff and  defendants  perfected  their  appeal  to  this 
court  and  said  judgment  was  by  this  court  on  June  1, 

1917,  reversed  and  remanded  to  the  Circuit  Court  of 
Reynolds  County  (No.  18566;   195  S.  W.  1019). 

*'The  case  was  thereupon  tried  at  the  May  term, 

1918,  of  the  Reynolds  County  Circuit  Court,  and  at  the 
conclusion  thereof  was  continued  by  the  court  until  the 
next  term  of  said  court. 

**0n  the  26th  day  of  November,  1918,  at  the  regular 
November  term,  1918,  of  the  Reynolds  County  Circuit 
Court,  judgment  was  rendered  by  the  court  quieting 
title  in  the  defendants  Ellen  M.  Cook  and  Emma  E. 
Brigham  to  the  land  sued  for,  and  decreeing  that  plain- 
tiff has  no  right,  title  or  interest  whatever  therein.  A 
certified  copy  of  which  judgment  is  on  file  in  this  court.*' 
For  the  plaintiff  the  evidence  shows:  (1)  a  patent 
fronk  the  U.  S.  Government  to  one  John  Conner  of  St. 
Louis  County,  Missouri,  of  date  of  September  1,  1859, 
which  was  recorded  in  Rejniolds  County,  Missouri,  May 
20,  1887;  (2)  quitclaim  deeds  from  the  widow  and 
heirs  at  law  of  one  John  Conner,  who  died  at  Metropolis, 
Illinois,  October  7,  1901;  (3)  the  testimony  of  Ester 
V.  Conner,  the  widow  of  the  said  John  Conner,  who 
died  at  Metropolis,  Illinois.  This  witness  testified  in 
substance,  that  she  and  John  Conner  were  married  in 
Canton,  Iowa,  October  15,  1856;  that  two  days  after 
their  marriage  they  moved  to  Quincy,  Illinois,  and  lived 
there  about  three  years  or  a  little  less ;  that  from  there 
they  moved  to  St.  Louis,  and  lived  there  five  or  six 
years,  and  then  moved  to  Cincinnati,  Ohio,  where  they 
remained  three  years;     that  from  thence  they  moved 
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back  to  St.  Louis,  and  removed  from  St.  Louis  to 
Metropolis  in  1868  or  1869 ;  that  whilst  her  husband  was 
in  St.  Louis  he  was  steward  on  a  steamboat  from  St. 
Louis  to  New  Orleans ;  that  she  heard  her  husband  say- 
that  lands  were  cheap  in  Missouri  and  that  he  thought 
he  would  buy  some ;  that  she  never  signed  any  deed  to 
lands  in  Reynolds  County;  that  she  never  saw  any 
patent  to  lands  in  Missouri,  nor  did  she  know  of  him 
owning  the  lands  in  suit  until  she  saw  an  advertise- 
ment in  a  St.  Louis  paper,  a  short  time  before  this  suit ; 
that  her  husband  never  kept  her  informed  of  his  busi- 
ness ;  that  she  never  knew  or  heard  of  Howard  Ward  of 
St.  Paul,  Minnesota,  and,  had  she  signed  a  deed  prior  to 
]860  she  thought  she  would  remember  it;  that  in  1900 
they  had  a  fire  and  Mr.  Conner's  papers  were  all 
burned;  that  she  was  72  years  old  and  might  be  in 
error  as  to  exact  dates,  and  the  time  that  they  lived  in 
Quincy,  Illinois. 

The  defendant  offered  in  evidence  the  same  patent. 
They  then  offered  a  quit  claim  deed  from  Howard  Ward 
and  wife,  to  GTeorge  Young,  dated  August  23, 1850  (seven 
days  prior  to  patent  to  Conner),  which  deed  was  ac- 
knowledged in  Ramsey  County,  Minnesota,  and  filed 
for  record  in  Reynolds  Comity,  Missouri,  May  7,  1860, 
and  again  filed  for  record  May  20,  1887,  the  same  day 
the  patent  was  filed.  From  Ward  to  defendants  was 
shown  a  paper  title.  To  bridge  the  missing  link,  and 
as  tending  to  show  facts,  which  would  justify  the  pre- 
sumption or  a  conclusion  that  Ward  had  a  deed  from 
the  patentee,  John  Conner,  the  defendants  offered  oral 
testimony  of  parties  living  in  Boston,  Massachusetts, 
and  with  this  the  testimony  of  Ellen  M.  Cook,  defendant. 
This  testimony  (depositions  in  the  case)  tends  to  show: 
(1)  that  Martin  F.  Brigham  died  in  Boston,  October 
17,  1897,  testate,  leaving  as  his  children,  Francis  H. 
Brigham,  Ellen  M.  Cook,  and  Emma  E.  Brigham;  that 
at  his  death  Martin  F.  Brigham  had  in  his  possession 
title  deeds  to  the  land  in  question,  including  the  patent ; 
that  they   saw  the  patent  from   the   United   States  to 


Digitized  by 


Google 


Vol.  281]  OCTOBER  TERM,  1919.  557 


Brooks  V.  Roberts. 


John  Conner,  and  that  it  was  signed  by  President 
Buchanan,  Mrs.  Cook  says  that  after  the  death  of  her 
father  she  saw  the  title  papers  aforesaid  at  the  home  of 
Martin  F.  Brigham,  sometime  between  1872  and  1875, 
and  at  that  time  again  noticed  the  patent;  that  in 
1904  her  brother  Francis  H.  Brigham  deeded  his  interest 
to  her ;  the  evidence  also  shows  that  these  titl^  papers 
were  put  into  the  possession  of  Thos.  D.  Cook,  husband 
of  Ellen  M.  Cook,  where  they  were  seen  by  some  of  the 
witnesses,  but  that  there  was  a  fire  in  the  office  of  Thos. 

D.  Cook,  when  some  of  his  papers  were  destroyed,  and 
such  title  papers  have  not  been  seen  since.  It  thus  ap- 
pears that  both  sides  had  convenient  fires.  Conner  lost 
all  his  papers  in  a  fire  and  Cook  a  part  of  his  docu- 
ments. 

Defendant  also  put  in  evidence  the  application  of 
John  Conner  of  St.  Louis  County  to  enter  the  land  in 
question,  the  date  of  which  is  stated  to  be  October  11, 
1858.  Directories  of  the  City  of  St.  Louis  from  1848 
to  1867  were  also  put  in  evidence,  except  there. is  none 
for  the  year  1858.  The  one  for  1859  shows  the  name  of 
John  Conner,  with  his  avocation  given  as  a  laborer.  The 
one  for  1860  shows  two  men  by  the  name  of  John  Con^ 
ner,  both  laborers  by  avocation.  The  directory  of  1864 
shows  three  men  with  the  name,  one  as  laborer,  one  as  a 
stone  cutter,  and  one  with  no  avocation  stated. 

Defendant  showed  that  taxes  on  this  land  were  paid 
by  Martin  F.  Brigham  for  the  years  of  1897  to  1901,  in- 
clusive, and  by  his  estate  for  1903  and  1908,  and  by  Emma 

E.  Brigham,  one  of  the  defendants,  for  1904,  1905,  1906, 
1907, 1909, 1910  and  1911.  Tax  books  in  evidence  showed 
that  Martin  F.  Brigham  had  paid  taxes  for  1886,  1892, 
1893,  1894,  1895  and  1896,  and  it  is  stated  that  for  some 
years  the  books  failed  to  show  by  whom  taxes  were 
paid.  Other  details  will  be  left  to  the  opinion,  under 
proper  assignments  of  error.  Trial  was  had  before  the 
court,  and  judgment  for  defendants,  and  plaintiff  has  ap- 
pealed. 
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I.  Whilst  the  abstraxjt  of  the  answer  says  that  laches 
was  interposed  as  a  defense,  both  this  abstract  and  the 
statement  of  counsel  for  the  defendants  say  that  the 

petition  is  an  ordinary  petition   under  Section 

2535,  Revised  Statutes  1909.     Such  a  petition 

would  state  a  cause  of  action  at  law,  and  not  in  equity. 

To  an  action  at  law  laches  is  no  defense.     [Kellogg  v. 

Moore,  271  Mo.  1.  c  193.] 

The  parties  seem  to  have  so  treated  it  at  the  trial, 
as  they  introduced  no  evidence,  except  the  failure  to  pay 
taxes  by  plaintiff  and  his  predecessors  in  title.  It  can- 
not be  said  that  this  evidence  was  introduced  for  that 
purpose,  but  rather  to  show  defendant's  claim  of  title, 
and  plaintiff's  non-claim  of  title.  And  the  mere  non- 
payment of  taxes  on  land  would  not  show  laches.  The 
record  shows  that  the  case  was  tried  as  one  at  law,  and 
it  is  such  in  fact.  Each  side  asked  instructions,  although 
the  case  was  tried  by  the  court,  without  the  intervention 
of  the  jury.  In  such  case  the  finding  of  the  trial  court 
is  binding  here,  and  if  such  court  has  not  improperly  in- 
structed himself  (acting  as  the  jury)  the  judgment  will 
have  to  be  aflBrmed.    Of  the  instructions  next. 

II.  In  a  law  case  tried  before  the  court,  we  can  but 
judge  the  views  of  the  court  by  the  instructions  given. 
In  this  case,  the  fourth  instruction  for  defendants  reads : 

*  *  The  court  declares  the  law  to  be  that  while  identity 
of  name  is  prima-facie  identity  of  person,  it  may  be 
shaken  by  the  slightest  proof  of  facts  which  produce  a 
doubt  of  identity;  and  if  the  court  believes  and  finds 
from  the  evidence  in  this  case  that  there  is  a 
^^  reasonable  doubt  of  the  John  Conner  under 
whom  plaintiffs  claims  title,  being  the  John  Conner  who 
entered  the  land  here  in  suit,  then  the  prima-facie  case 
of  identity  of  person  is  overcome  and  the  Identity  of 
person  must  be  proven  like  any  other  fact,  and  if  the 
court  believes  and  finds  from  the  evidence  in  this  case 
that  there  is  proof  of  facts  and  circumstances  to  produce 
a  doubt  in  the  mind  of  the  court  that  the  John  Conner 
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under  whom  plainti£f  claims  title  is  not  the  John  Conner 
who  entered  the  land  here  in  litigation,  then  the  mere 
fact  that  the  ancestor  of  the  grantors  of  plaintiff  was  of 
the  same  name  of  the  entryman  of  the  land,  without 
other  proof  of  identity,  is  not  sufficient  to  establish  title 
to  the  land  in  plaintiff.'' 

This  instruction  was  objected  to  by  the  plaintiff,  and 
exception  duly  saved  to  the  action  of  the  court  in  giving 
it.  The  giving  of  it,  and  other  instructions,  is  assigned 
as  error  here. 

The  plaintiff  had  deeds  from  the  widow  and  heirs  at 
law  of  a  John  Conner,  whom  he  shows  to  have  lived  in 
St.  Louis  County  (for  at  that  time  there  had  been  no 
separation  of  the  city  from  the  county)  at  the  time  John 
Conner  of  St.  Louis  County  entered  and  got  a  patent 
to  the  land  in  dispute.  The  patent  was  in  evi- 
nSS:*^  ""'  d^^^^-  T^^  defenses  were  (1)  that  these  par- 
ties deeding  to  plaintiff  were  not  the  widow 
and  heirs  at  law  of  the  patentee,  and  (2)  that  the  paten- 
tee had  conveyed  to  Ward.  Identity  of  name  raises  the 
presumption  of  identity  of.  person  without  further  show- 
ing. This  presumption  may  be  rebutted  by  evidence,  and 
the  presumption  weakened,  but  the  question  of  identity 
remains  as  one  for  the  jury  to  determine.  [Floumoy  v. 
Warden,  17  IVIo.  1.  c.  439  et  seq.]  The  fact  that  there 
were  other  John  Conners  in  St.  Louis  County  may  weak- 
en the  presumption,  but  will  not  destroy  it.  [Floumoy 
V.  Warden,  supra;  Rupert  v.  Penner,  17  L.  R.  A.  (Neb.) 
p.  824,  note.]  The  introduction  of  the  patent  to  John  Con- 
ner, and  the  introduction  of  the  deeds  from  the  widow  and 
heirs  at  law  of  John  Conner,  with  the  proof  of  the  re- 
lationship, made  a  prima-facie  case  for  the  plaintiff,  be- 
cause of  the  doctrine  that  identity  of  person  will  be  pre- 
sumed from  identity  of  name.  Defendants  could  and  did 
offer  evidence  tending  to  rebut  this  presumption,  but 
this  made  a  case  for  the  determination  of  the  trier  of  the 
facts  under  the  usual  rule  of  burden  of  proof  and  pre- 
ponderance of  evidence.  The  instruction  which  we  have 
quoted  goes  further.    This  instruction  required  the  trier 
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of  the  facts  to  find  the  idei^itity  of  person  beyond  a  rea- 
sonable doubt,  or  otherwise  ignore  the  presumption.  The 
instruction  amounts  to  that,  because  it  says  **and  if  the 
court  believes  and  finds  from  the  evidence  in  this  case 
that  there  is  a  reasonable  doubt  of  the  John  Conner 
under  whom  plaintiff  claims  title  being  the  John  Conner 
who  entered  the  land  here  in  suit,  then  the  prima-facie 
case  of  identity  of  person  is  overcome/* 

As  a  trier  of  the  facts  the  court  could  take  the  pre- 
sumption of  identity  of  person  from  the  identity  of  name, 
and  all  the  evidence  upon  the  question  of  identity  of  per- 
son, and  from  it  all  determine  the  question  of  identity 
of  person,  but  he  should  not  have  viewed  the  case  from 
an  angle  fixed  for  him  by  this  declaration  of  law.  When 
once  the  prima-facie  case  of  identity  of  person  was  made 
by  the  plaintiflF,  then  the  credibility;  of  the  evidence 
against  it  was  for  the  trier  of  the  facts.  The  court  as 
the  trier  of  the  facts  could  believe  or  disbelieve  such 
testimony.  If  he  believed  it,  he  would  find  for  defend- 
ants. If  he  disbelieved  it,  the  presumption  of  identity 
would  authorize  a  verdict  for  plaintiff.  [Gannon  v.  Gas 
Co.,  145  Mo.  1.  c.  514;  Quisenberry  v.  Stewart,  219  S.  W. 
625.] 

Where  the  court  instructs  himself  as  the  trier  of  the 
facts,  an  erroneous  instruction  is  just  as  fatal  as  if  a 
jury  were  trying  the  facts,  and  the  court  had  given  the 
same  instruction.  The  identity  of  the  person  in  this  caso 
should  have  been  submitted  to  the  trier  of  the  facts  un- 
der the  ordinary  and  usual  instructions  as  to  burden  of 
proof  and  preponderance  of  evidence.  For  this  error  the 
case  will  have  to  be  reversed. 

This  presumption  of  identity  of  person  from  identity 
of  name  was  a  link  in  the  chain  of  plaintiff  *s  proof.  The 
weight  of  this  presumption,  as  well  as  the  weight  of 
plaintiff's  other  proof  was  to  be  weighed  by  the  trier  of 
the  facts  in  the  light  of  all  the  facts  in  the  case.  And  as 
said,  the  trier  of  the  fact  might  have  disbelieved  allof 
the  evidence  tending  to  controvert  the  presumpti(ih-'of 
identity  of  person,  in  which  case  the  presumption  vwk^A 
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authorize  a  verdict  for  plaintiff.  Nor  does  the  term 
reasonable  doubt"  or  similar  expressions  have  any 
place  in  civil  case  instructions. 

For  this  error  we  reverse  and  remand  this  cause, 
but  as  the  case  has  been  twice  here,  and  there  are  other 
questions  raised,  we  think  we  should  (to  the  end  that 
there  may  be  an  end  to  this  litigation)  pass  upon  them 
as  advisory  to  the  court  nisi  upon  a  retrial. 


III.  Defendants'  answer  pleads  that  there  was  a 
deed  from  the  patentee  to  Ward.  This  may  be  proved  in 
two  ways,  (1)  either  by  proof  of  such  facts  as  will  raise 
the  presumption  of  such  deed  having  been  made, 
^^^*5^  or  (2)  by  direct  evidence  that  such  deed  was 
made  and  had  been  lost  or  destroyed.  We  dis- 
cuss tliese  separately. 

Going  to  the  first  question.  There  are  no  facts  to 
justify  the  presumption  of  a  deed  from  the  patentee  to 
Ward.  The  only  fact  is  the  payment  of  taxes  by  the 
subsequent  grantees  of  Ward.  It  would  be  a  novel  doc- 
trine to  hold  that  by  the  mere  payment  of  taxes  for  a 
period  of  years  a  conveyance  would  be  presumed.  An- 
cient and  long  possession,  when  coupled  with  other  cir- 
cumstances, will  justify  the  presumption  of  a  deed,  but  in 
this  case  there  was  no  ancient  or  long  possession.  The 
admission  in  the  record  is  to  the  contrary.  There  are 
therefore  no  facts  upon  which  to  predicate  the  presump- 
tion of  a  deed.  [Brown  v.  Oldham,  123  Mo.  1.  c.  631; 
Glasgow  V.  Mo.  Car  &  Foundry  Co.,  229  Mo.  1.  c.  586; 
Dessaunier  v.  Murphy,  27  Mio.  1.  a  51.]  We  make  this 
ruling  in  view  of  certain  other  declarations  of  law  given 
by  the  court  in  behalf  of  the  defendant. 

We  shall  not  pass  upon  the  sufficiency  of  the  evi- 
dence to  show,  as  a  fact,  that  there  ever  was  a  deed  from 
the  patentee  John  Conner  to  Ward.  The  evidence  goes 
largely  toward  showing  that  Ward's  subsequent  grantees 
were  in  possession  of  the  patent,  rather  than  to  the  fact 
that  there  was  a  deed  from  John  Conner  to  Ward.    Up- 
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on  a  new  trial  this  matter  can  be  duly  weighed  by  the 
trier  of  the  facts.  Especially  is  this  true  where  the  mat- 
ter of  a  presumption,  of  a  deed  is  eliminated  by  the  fact 
of  there  being  no  ancient,  long  and  continued  posses- 
sion. The  evidence  should  show  a  deed  in  fact,  and  if 
defendants,  upon  retrial,  fail  to  show  such,  then  defend- 
ants' title  fails.  It  is  useless  perhaps  to  add,  but  we  do 
add,  that  the  facts  as  to  whether  or  not  there  ever  was 
(as  a  fact)  a  deed  from  Conner,  patentee,  to  Ward,  must 
be  considered  under  the  time-worn  rules  as  to  burden 
of  proof  and  preponderance  of  the  evidence.  The  de- 
fendants aver  such  a  deed.  Upon  them  is  the  burden  of 
showing  that  fact,  and  as  we  have  ruled,  exclusive  of  any 
presumption  of  a  deed.  Whether  their  evidence  will 
show  a  deed,  the  trier  of  the  facts  will  determine,  pro- 
vided there  is  sufl&icient  evidence  to  take  that  issue  to  the 
trier  of  the  facts. 

We  need  not  go  further.  For  the  error 'suggested 
herein  the  judgment  is  reversed,  and  the  cause  remanded. 
All  concur. 


CAROLINE  J.  PEPER,  Appellant,  v.  ST.  LOUIS 
UNION  TRUST  COMPANY,  Trustee  Under  Will 
of  ADOLPHUS  S.  PEPER;  MADELINE  PEPER 
et  al. ;  and  MERCANTILE  TRUST  COMPANY  and 
NICHOLAS  M.  BELL,  Trustees  Under  Will  of 
MARGARET  P.  BELL. 

In  Banc,  March  16,  1920. 

1.  LHOTATIONS:  Cotenants:  Notice  of  Adyene  Claim.  The  in- 
stitution of  suit  against  the  other  descendants  of  an  intestate  de- 
cedent, hy  one  of  his  children,  in  possession,  to  quiet  title  in  her. 
is  notice  to  them  that  an  adverse  possession  is  intended  to  be  as- 
serted against  them. 

2.  :  Arresting  Banning  of  Statute:  No  Action  by  Defendants 

Within  Ten  Tears     After  Suit  Brought.     Decedent  had   built  a 
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house  and  placed  his  daughter,  the  plaintiff,  in  possession,  and 
she  alleges  it  was  a  gift  to  her.  He  died  intestate  in  1903,  and 
on  January  27,  1904,  she,  being  in  possession,  instituted  suit 
against  his  other  heirs,  to  have  the  title  determined  under  the 
statute  (Sec.  650,  R.  S.  1899);  and  on  February  25,  1916,  she  filed 
her  fourth  amended  petition,  in  which  she  averred  that  the  prop- 
erty was  given  to  her  by  her  father,  and  that  prior  to  his  death 
she  occupied  the  same  and  has  since  held  the  sole  and  exclusive 
possession  thereof,  "claiming  the  same  as  the  owner  and  adverse 
to  all  persons  whomsoever."  To  this  petition  defendants  filed 
their  answer  in  which  they  each  claim  an  interest  in  the  property 
adverse  to  the  claim  of  plaintiff,  ask  the  court  to  determine  the 
title,  charge  plaintiff  with  rents  and  decree  partition;  and  their 
first  answer,  filed  June  5,  1^07,  was  to  the  same  effect  Held, 
that,  under  Section  1879,  Revised  Statutes  1909,  which  provides 
that  "no  action  for  the  recovery  of  lands  or  of  the  possession 
thereof  shall  be  commenced  or  maintained,  unless  it  appear  that 
the  plaintiff  or  other  person  under  whom  plaintiff  claims  was 
seized  or  possessed  within  ten  years  before  the-  commencement 
of  said  action,"  defendants  are  barred  and  plaintiff  has  title  by 
limitations,  unless,  within  ten  years  after  plaintiff  entered  into 
possession,  defendants  arrested  the  running  of  the  statute  by  the 
filing  of  their  answers,  for  plaintiffs  first  petition,  in  which  she 
asserted  sole  ownership,  imparted  notice  to  them,  as  cotenants 
with  her,  that  she  claimed  adversely  to  them;  and  all  of  defend- 
ants' answers  or  cross-bills  being  statutory  actions  to  determine 
title,  for  rent  and  for  partition,  none  of  them  had  for  their  object 
the  recovery  of  the  premises,  and  none  of  them  operated  to  arrest 
the  running  of  the  statute,  and  therefore  plaintiff  has  the  title  by 
limitations.      (Goode,   Graves   and   Woodson,   JJ.,   dissenting.) 

3.  :  :  :  By   Demand  for  Bents.    A,   demand   for 

rents  set  up  in  the  answer  to  plaintiffs  petition  to  determine  title 
and  asserting  adverse  possession,  does  not  state  an  action  for  the 
recovery  of  the  premises. 

4.  :  :  — :  By  Action  to  Qulot  Title.    That  portion 

of  an  answer  or  cross-bill  which  asks  that  the  court  ascertain  and 
determine  the  title  under  the  statute  cannot  be  considered  an 
action  to  recover  land,  such  as  is  contemplated  by  Section  1879, 
Revised  Statutes  1909,  which  says  that  no  action  to  recover  land 
or  the  possession  thereof  shall  be  commenced  or  maintained,  un- 
less it  appear  that  plaintiff  or  other  person  undei  whom  he 
claims  was  seized  or  possessed  within  ten  years.  The  ten-year 
Statute  of  Limitations  has  no  application  to  the  bringing  of  a 
mere  statutory  action  to  determine  title. 
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•  ••  :  By  Demand  for  Partition.    A  suit  In  pai^ 

tition  is  not  an  a<ition  for  the  recovery  of  land,  under  the  ten- 
year  Statute  of  Umitations  (Sec.  1879,  R.  S.  1909);  and  a  count 
praying  for  a  decree  of  partition,  In  a  cross-bill  in  a  suit  to  de- 
termine  title,  which  in  no  wise  asserts  a  possessory  right  of  the 
defendants,  cannot  be  considered  an  action  tb  recover  the  land 
or  its  possession. 


€.  :  :  — ' :  By  Ctount  in  Ejectment.     By  a  separate 

count  in  ejectment  in  their  answer. or  cross-bill  to  plaintifTs  pe- 
tition to  determine  title,  or  by  any  other  sufficient  allegations  of 
facts  for  affirmative  relief,  in  which  they  plead  ouster,  assert 
their  right  to  possession  and  pray  that  they  be  restored  to  pos- 
session, made  within  ten  years,  defendants  can  arrest  the  run- 
ning of  the  ten-year  Statute  of  Limitations  (Sec.  1879,  R.  S. 
1909):  but  if  no  such  possessory  right  is  asserted  in  the  answer 
or  cross-bill,  and  it  contains  no  denial  of  plaintiff's  allegation,.  In 
her  amended  petition,  of  adverse  and  sole  possession  and  claim 
of  ownership  for  ten  years,  including  the  years  which  have  ex- 
pired since  her  suit  was  instituted,  and  the  facts  establish  such 
possession  in  her,  the  running  of  the  statute  against  defendants 
is  not  arrested. 

7.  :   Adverse  Possession:    Creates  Title.     Adverse   possession, 

accompanied  by  the  well-known  prerequisites,  for  the  statutory 
period,  not  only  bars  any  action  for  recovery,  but  operates. to  vest 
the  full  legal  title  in  the  possessor. 

8.  :  ' :  Oonalstent  With  Action  to  Determine  Title.     An 

action  to  determine  title  is  not  only  not  inconsistent  with,  but  is 
entirely  consistent  with,  plaintiff's  adverse  possession. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Rhodes 
E.  Cave,  Judge. 

Reversed 'AND  REMANDED  {with  directions). 

Jones,  Iloeker,  Svllivan  £  Angert  for  appellant; 
James  C.  Jones,  Jr.,  of  counsel. 

(1)  The  contract  between  the  plaintijff  and  her  fa- 
ther for  the  conveyance  of  this  property  to  her  was  sup- 
ported by  an  adequate  consideration.  Bumbold  v.  Parr, 
51  Mo.  598;  Gupton  v.  Gupton,  47  Mo.  37;  Halsa  v. 
Halsa,  8  Mo.  303;  Sutton  v.  Hayden,  62  Mo.  101;  Un- 
derwood  Typewriter  Co.  v.  Century  Realty  Co.,  220  Mo. 
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530;  Williams  v.  Jensen,  75  Mo.  685;  Brannock  v.  Ma- 
goon,  141  Mo.  App.  320;  Welch  v.  Whelpy,  62  Mich.  15; 
Lamb  v.  Henman,  46  Mich.  112;  Soper  v.  Galloway,  129 
Iowa,  145,  105  N.  W.  399;  Brown  v.  Sutton,  129  U.  S. 
238.  The  contract  relied  upon  has  been  executed  and 
the  insufficiency  or  inadequacy  of  the  consideration  is 
no  defense  to  a  right  or  interest  claimed  under'  an  exe- 
cuted contract.  Sooey  v.  Winter,  188  Mb.  App.  156 ;  Har- 
rison V.  Town,  17  Mo.  243 ;  In  re  Lamb,  117  N.  W.  (Iowa) 
1118;  Oregon  Ry.  v.  Forrest,  28  N.  E.  (N.  Y.)  137; 
Thomas  v.  South  Haven  Ry.,  138  Mich.  50 ;  Matt  v.  John- 
son, 55  So.  (Ala.)  528;  Campbell  v.  McLau^lin,  205  S.- 
W.  22.  (2)  Possessibn  of  property  taken  under  a  verbal 
contract  takes  said  contract  without  the  operation  of  the 
Statute  of  Frauds.  Dickerson  v.  Chrisman,  28  Mo.  134; 
Ross  V.  Alyea,  197  S.  W.  268;  White  v.  Ingram,  110 
Mo.  474;  Brown  v.  Sutton,  129  U.  S.  238*;  Neale  v.  Neale, 
9  Wall.  1 ;  Mlarphet  v.  Jones,  1  Swanst.  172 ;  Clerk  v. 
Wright,  1  Atk.  12;  Pain  v.  Coombs,  1  De  0.  &  J.  34; 
Wilson  V.  West  Hanpool  Ry.  Co.,  2  De  G.  &  S.  475; 
Vugley  V.  Vugley,  L.  R.  4  Ch.  Div.  73,  affirmed  L.  R.  5 
Ch.  Div.  890;  Blockney  v.  Ferguson,  8  Axk.  272;  Ar- 
nold V.'  Stephenson,  79  Ind.  126;  Fellon  v.  Smith,  84 
Ind.  485;  Robinson  v.  Throckill,  110  Ind.  117;  Edwards 
V.  Fry,  9  Kan.  417;  Green  v.  Richards,  23  N.  J.  Eq.  32; 
Coggswell,  etc.  Co.  v.  Coggswell,  40  Atl.  213;  Calau- 
chini  V.  Brausleitei*,  84  Cal.  249 ;  Eaton  v.  Whitaker,  18 
Conn.  222,  44  Am.  Dec.  586;  Cooney  v.  Tinunons,  16  S. 
C.  378;  Browne  on  Statute  of  Frauds  (5  Ed.),  sees. 
467,  487.  (3)  Continuous  and  adverse  possession"  for  a 
period  of  over  ten  years  of  the  property  in  suit  vested  in 
plaintiff  the  legal  title  thereto  in  fee  simple.  Eckey  v. 
Inge,  87  Mo.  495 ;  Merchants'  Bank  v.  Evans,  51  Mo.  347 ; 
Kirten  v.  Bull,  168  Mo.  633;  Ridgeway  v.  Holliday,  59 
Mo.  453;  Sconnell  v,  American  Soda  Fountain  Co.,  161 
Mo.  606. 
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Leahy  <&  Saunders  for  respondents. 

(1)  There  is  no  evidence  under  the  issues  presented 
by  the  pleadings  to  support  a  decree  in  favor  of  plain- 
tiff. Plaintiff's  attitude  under  her  amended  petition  is 
that  of  a  purchaser  for  value,  and  a  decree  in  her  favor 
upon  the  theory  of  a  gift  would  necessarily  have  been 
outside  of  the  issues. of  the  case  and  consequently  void. 
Christian  v.  Ins.  Co.,  143  Mo.  461;  MoNair  v.  Biddle,  8 
Mo.  257 ;  3  Ency.  PI.  &  Pr.  357 ;  Story's  Eq.  PI.  see.  257 ; 
Flewellen  v.  Crane,  58  Ala.  627;  Marsh  v.  Mitchell,  26  N. 
M.  Eq.  497.  (2)  The  Statute  of  Frauds  (R.  S.  1909,  sec. 
2781)  provides  that  all  estates  in  lands  made  or  created 
by  parol,  and  not  put  in  writing  and  siprned  by  the  parties 
so  makins"  or  creating  the  same,  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only,  and  shall  not, 
either  in  law  or  in  equity,  be  deemed  or  taken  to  have 
any  other  or  greater  force.  Delventhal  v.  Jones,  53  Mo. 
460.  Notwithstanding  the  letter  of  the  statute,  courts  of 
equity  will  still  enforce  a  parol  gift  or  sale  of  real  es- 
tate, where  it  appears  that  a  refusal  to  do  so  would,  by 
reason  of  the  acts  of  the  donee  or  vendee,  as  the  case  mav 
bo,  upon  the  faith  of  such  gift  or  sale,  operate  as  a  fraud 
upon  such  party  (Roscnwald  v.  Middlebrook,  188  Mo. 
58V  f3)  The  great  weight  of  authorities,  however,  is 
to  the  effect  that  delivery  of  possession  alone  is  not  suflS- 
cient,  but  that  the  donee  must  further  show  that,  act- 
inor  upon  the  faith  of  the  srif t,  he  has  in  some  way  changed 
his  position  to  a  substantial  detriment  so  that  a  refusal 
to  consummate  the  cnft  would  he  a  pecuniary  loss  to  him 
pnd  an  act  of  iniustice.  Beach  on  Contracts,  sec.  701 : 
Pomprov  on  Contract  (Spec.  Perf),  sees.  130-1;  Brown 
on  Stat.  Frauds,  sees.  467,  491a:  Thornton  on  GTifts, 
spcs.  371-2,  378-9;  AVIaterman  on  Spec.  Perf.  sec.  271:  20 
Cxo.  1200;  14  Am.  &  Ensr.  Encv.  T^aw,  1041;  Caldwell  v. 
Williams,  1  Bailev's  Equity  (S.  C.)  175;  Logue  v.  Lan- 
kan, 81  C.  C.  A.  271:  Allison  v.  Bums,  107  Pa.  St.  50: 
Seavey  v.  Drake,  62  N.  IT.  395;  Wiley  v.  Charlton,  43 
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Neb.  840;  Neale  v.  Neale,  9  Wal.  1;  Bevington  v.  Bev- 
ington,  110  N.  W.  (la.)  840;  Harrison  v.  Harrison,  36 
W.  Va.  556;  Beall  v.  Clark,  71  Ga.  818.  If  the  improve^ 
ments  are  slight  or  trivial,  not  equal  to  the  rental  value 
of  the  property,  no  equity  is  raised  in  favor  of  donee. 
Thornton  on  Gifts,  sees.  378-9 ;  Wack  v.  Sarber,  2  Whar. 
(Pa.)  387;  Hutchinson  v.  Chandler^  104  S.  W.  434; 
Thompson  v.  Ray,  92  Ga.  285;  Price  v.  Koyd,  86  Pac. 
767;  Cook  v.  Erwin,  133  S.  W.  897;  Sitton  v.  Shipp,  65 
Mo.  297;  Brownlee  v.  Fen  wick,  103  Mo.  420,  428;  Good- 
man V.  Cowley,  161  Mo.  657,  663;  Ooodin  v.  Goodin,  172 
Mo.  48;  Forester  v.  Sullivan,  231  Mo.  373;  Elzman  v. 
Elzman,  253  Mo.  175;  Rodgers  v.  Wolff,  104  Mo.  9;  Em- 
mel  V.  Hayes,  102  Mo.  194;  Hubbard  v.  Hubbard,  140 
Mo.  303;  Manning  v.  Berry,  142  Iowa,  47.  (4)  Plaintiff 
has  not  acquired  the  legal  title  in  fee* simple  to  the  prop- 
erty by  adverse  possession.  This  action  was  instituted 
January  27,  1904.  and  on  June  5,  1907,  an  answer  and 
cross  bill  was  filed  on  behalf  of  all  defendants,  which  an 
swer  and  cross-bill  is  similar  in  its  nature  to  the  various 
answers  and  cross-bills  in  the  present  case.  That  the 
Statute  of  Limitations  must  be  affirmatively  pleaded  is 
elementary.  Rozier  v.  Griffith,  31  Mo.  171;  Real  Est. 
Sav.  Inst.  V.  Colonius,  63  Mo.  290;  Woodsworth  v.  Tan- 
ner, 94  Mlo.  124;  Paris  v.  Haly,  61  Mo.  453;  Holloway 
V.  Holloway,  97  Mo.  628;  James  v.  Gropp,  157  Mo.  420; 
Barnard  v.  Keithley,  230  Mo.  223.  In  all  these  cases,  the 
principle  upon  which  the  court  acts  is  that,  when  a  court 
of  chancery  has  jurisdiction  of  the  subject-matter  and  of 
the  parties,  it  will,  in  order  to  prevent  multiplicity  oT 
suits  and  circuity  of  action,  administer  full  and  com- 
plete relief  in  the  premises.  Snyder  v.  Am,  187  Mo.  165. 
The  prayer  for  partition  in  the  cross-bills  certainly  chal- 
lenged the  adverse  claims  of  plaintiff  and,  in  effect,  as- 
serted that  the  defendants  and  plaintiff  owned  the  prop- 
erty in  question  as  cotenanti*,  which  necessarily  negatived 
the  idea  that  plaintiff  was  the  sole  owner  of  the  prop- 
erty. Was  not  this  suffi^jient  to  atop  the  running  of  the 
statute?    Furthermore,  as  a  practical  question,  we  should 
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like  to  inquire  what  the  def  endaoits  ought  to  have  done  in 
this  case  to  stop  the  running  of  the  statute?  They  could 
not  ingraft  upon  the  partition  statute  any  peculiar  form 
of  action,  or  change  its  provisions.  Should  they  have  filed 
a  suit  for  ejectment  in  order  to  protect  their  interests? 
If  so,  how  could  the  suit  have  been  maintained  when  it 
was  admitted  that  plaintiiT  was  a  cotenant  and  entitled 
to  a  share  of  the  property?  Should  she  have  been  en- 
joined from  prosecuting  this  suit?  Should  the  court 
have  been  asked  in  the  cross-bill  to  place  the  defendants 
bodily  in  possession  of  the  home  and  permit  them  to 
share  it  with  plaintiff?  2  Wood  (4  Ed.),  p.  1196,  sec. 
253a  (I) ;  25  Cyc.  1278,  par.  H;  Norton  v.  Reed,  253  Mo. 
236;  Estes  v.  Nell,  140  Mo.  650;  Snell  v.  Harrison,  131 
Mo.  500. 

WILLIAMS,  J.— This  is  a  suit  to  determine  the  title 
to  a  parcel  of  ground  with  a  dwelling  house  situated 
thereon  known  as  No.  4448  Washington  Boulevard,  St. 
Louis,  Missouri.  The  suit  was  commenced  in  the  Cir- 
cuit Court  of  the  City  of  St.  Louis,  on  January  27,  1904. 
This  is  a  second  appeal  in  this  case.  The  first  appeal  was 
reported  in  241  Mo.  261,  but  none  of  the  points  involved 
in  the  present  appeal  were  involved  in  the  first  appeal. 
On  February  25,  1916,  plaintiff  filed  her  fourth  amended 
Petition  herein  upon  which  the  case  was  tried  below. 
The  petition  in  substance  alleges : 

First.  That  she  is  the  owner  in  equity  of  the  land 
d^smbod  in  petition:  that  one  Christian  Peper  in  h*'^ 
lifetime  had  the  legal  title  to  said  premises,  subject  to 
plaintiff's  eouitable  right  to  set  un  in  the  petition:  that 

he  died  on  the day  of  September,  1903,  leavinir  as 

his  children  and  sole  heirs  at  the  law  this  plaintiff,  and 
Adolphus  S.  Peper,  Oiarles  G.  Peper,  Margaret  P.  Bell 
and  Frederick  C.  Peper;  that  he  left  a  will  and  testament 
which  were  duly  probated;,  that  the  will  contained  no 
specific  devise  of  the  property  now  in  controversy,  but 
named  the  above  children  and  Christian  Cornelius,  other- 
wise knoAvn  as  Christian  Peper,  Jr.,  as  residuary  dev- 
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isees  and  legatees  under  his  will,  and  that  they  thereupon 
succeeded  to  the  legal  title  to  said  premises,  subject  to 
plaintiff's  equitable  claim.  That  I>ederick  C.  Peper  and 
Christian  Peper,  Jr.,  afterwards  conveyed  their  right, 
title  and  interest  in  and  to  said  property  to  the  plaintiff. 
The  answer  further  alleges  the  death  of  some  of  the  chil- 
dren since  this  suit  was  instituted  and  sets  forth  the 
names  of  their  respective  heirs  etc.  (all  of  whom  were 
made  defendants  herein). 

Second.  That  prior  to  October,  1898,  said  Christian 
Peper  promised  to  buy  for  plaintiff  a  lot  of  ground  and 
to  build  a  residence  thereupon  and  to  convey  the  same 
to  this  plaintiff.    The  petition  then  alleges  the  following: 

**  Plaintiff  states  that  when  the  said  Christian  Peper 
promised,  as  aforesaid,  to  purchase  for  this  plaintiff  a 
lot  in  the  City  of  St.  Louis  and  to  build  a  residence 
thereon  and  give  said  property  to  the  plaintiff,  he  stated 
to  the  plaintiff  that  if  she  would  select  and  assist  in  the 
selection  of  a  lot  in  the  City  of  St.  Louis  for  that  purpose 
and  would  supervise  and  assist  in  the  supervision  of 
plans  and  specifications  for  a  dwelling  house  to  be  erect- 
ed thereon,  and  superintend  and  assist  in  the  superin- 
tendence of  the  erection  of  such  a  dwelling  house  thereon, 
and  with  her  family  move  into  said  house,  when  erected, 
he,  the  said  Christian  Peper,  would  purchase  said  lot  so 
selected  and  cause  to  be  erected  thereon  a  house  suitable 
for  the  plaintiff  and  her  family,  and  convey  the  same  to 
the  plaintiff,  and  the  plaintiff  avers  that  she  agreed  to 
select  and  assist  in  the  selection  of  such  a  lot  in  the  City 
of  St.  Louis,  supervise  and  assist  in  the  supervision  of 
the  plans  and  specifications  for  a  dwelling  house  thereon, 
superintend  and  assist  in  the  superintendence  of  the  con- 
struction of  such  a  residence,  and  that  when  the  same 
was  completed,  she  would  move  into  the  same  with  her 
family;  and  the  plaintiff  alleges  that  she  accordingly 
selected  and  assisted  in  the  selection  of  a  suitable  lot, 
which,  when  so  selected  by  her,  was  purchased  by  the 
said  Christian  Peper,  supervised  and  assisted  in  the 
supervision  of  the  plans  and  specifications  for  a  residence 
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thereon ;  superintended  and  assisted  in  the  superintend- 
ence of  the  construction  of  the  house  on  said  lot,  which 
the  said  Christian  Peper,  caused  to  be  erected  theron,  as 
he  had  agreed  to  do,  and,  upon  the  conapletion  thereof, 
moved  into  the  same  with  her  family,  and  has  ever  since 
resided  therein  and  has  held  the  sole  and  exclusive  pos- 
session^ of  the  premises  above  described,  claiming  the 
same  as  owner  and  adverse  to  all  person  whatsoever.^' 
(Italics  ours.) 

Third.  That  the  defendants  claim  an  interest  in 
said  premises  adverse  td  the  title  of  plaintiff.    , 

The  prayer  of  the  petition  is  that  the  court  adjudge 
an(J  determine  the  title  of  the  respective  parties  in  and 
to  said  property. 

The  defendants  filed  separate  answers  to  the  above 
petition.  All  of  the  separate  answers  contained  allega- 
tions in  substance  as  follows: 

Admit  that  Christian  Peper  in  his  lifetime  held  a 
legal  title  to  said  property;  admit  the  death  of  said 
Peper  on  September  26,  1903,  and  the  names  of  the  re- 
spective heirs  as  alleged  in  plaintiffs  petition;  also  ad- 
mit that  Christian  Peper  left  a  will  which  was  duly  pro- 
bated and  that  persons  named  in  plaintiff's  petition  were 
also  named  as  residuary  devisees  and  legatees  under  said 
will;  also  admit  that  they  each  claim  an  interest  in  the 
premises  adverse  to  the  claim  of  the  petitioner. 

The  answers  further  allege  that  plaintiff  has  occu- 
pied the  premises  since  the  death  of  Christian  Peper  as 
her  residence  and  that  the  rental  value  for  the  same  is 
$125  per  month,  and  that  no  part  of  the  same  has  been 
paid  except  the  first,  second  and  third  months  following 
the  death  of  Christian  Peper. 

The  answers  pray  that  the  court  ascertain,  deter 
mine  and  adjudge  the  title  and  interesti  of  the  respective 
parties  in  said  real  estate,  and  ask  judgment  against  the 
plaintiff  for  rent  for  use  and  occupation  of  said  premises 
since  the  death  of  said  Christian  Peper. 

Others  of  the  defendants  in  their  separate  answers 
allege  that  if  there  was  such  an  agreement  as  is  pleaded 
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by  plaintiff  in  her  petition  the  same  was  not  in  writing 
and  therefore  void  under  the  Statute  of  Frauds,  and 
some  of  the  separate  answers  by  way  of  cross-bill  ask 
to  have  the  property  partitioned,  alleging  the  interest 
of  the  different  parties  therein  as  originally  arising  un- 
der the  will  of  Christian  Peper,  and  allege  tha^  the 
property  could  not  be  divided  in  kind  and  aak  that  the 
same  be  sold  and  the  proceeds  thereof  distributed  accord- 
ing to  the  respective  interests. 

By  way  of  reply  the  plaiijtiff  alleged  that  in  October, 
1900,  she  entered  into  the  actual  possession  of  the  prem- 
ises described  in  the  petition,  and  has  since  that  time 
remained  in  the  sole,  exclusive,  adverse,  open  and  no- 
torious possession  of  said  premises,  claiming  title  there- 
to in  fee;  and  that  by  reason  thereof  the  rights  of  de- 
fendants in  said  premises  are  barred  by  the  Statute  of 
Limitations. 

The  evidence  upon  the  part  of  plaintiff  was  sub- 
stantially as  follows: 

Christian  P.  Bushman,  son  of  plaintiff,  testified  as 
f  oUows : 

'*My  grandfather  [Christian  Peper]  told  mother 
[plaintiff  herein]  if  she  would  pick  out  a  lot  in  a  location 
she  would  live  and  be  satisfied  in  he  would  by  it  and 
build  a  house  for  her  and  give  it  to  her.  .  .  .  Grand- 
father told  mother  she  would  have  to  get  the  plans  and 
all.    .     .    .    She  said  she  would." 

This  witness  further  testified  that  his  mother  spent 
considerable  time  in  looking  for  a  lot,  finally  selected 
the  one  in  question,  and  that  Christian  Peper  purchased 
the  same,  paying  $8250,  and  took  the  deed  in  his  own 
name.  The  deed  was  dated  September  29,  1898.  That 
his  grandfather  then  told  an  architect  he  was  going  to 
build  a  house  for  his  daughter  and  that  the  architect 
should  consult  her  about  the  plans ;  that  his  mother  made 
suggestions  to  the  architect  as  to  the  plans  for  the  house ; 
that  the  house  cost  about  thirty-five  thousand  dollars; 
that  his  mother  moved  into  the  house  in  October,  1900, 
and  has  had  possession  of  the  property  ever  since. 
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It  further  appears  from  the  evidence  that  during  the 
times  above  mentioned  plaintiff  and  her  husband  were 
not  living  together  and  afterwards  in  1902  were  divorced. 

This  witness  testified  that  his  grandfather  told  him 
that  he  had  offered  the  deed  for  the  property  to  the  plain- 
tiff, but  that  she  would  not  take  it  because  she  was 
afraid  her  husband  would  come  back  and  insist  on  living 
with  her. 

Upon  the  cross-examination  this  witness  admitted 
that  while  this  suit  was  pending  he  had  written  a  letter 
to  one  of  the  defendants  asking  for  a  loan  of  live  hundred 
dollars  in  which  he  said,  referring  to  this  suit:  **So  senc* 
me  that  check  or  I  will  not  know  anything." 

Estelle  Peper  Bushman,  daughter  of  the  plaintiff, 
testified  that  her  mother  had  occupied  the  house  since 
October,  1900.    This  witness  further  testified  as  follows : 

''He  [Christian  Peper]  told  her  [plaintiff]  if  she 
would  select  a  lot  he  would  put  up  a  house  for  her  and 
give  it  to  her,  and  he  told  her  if  she  wanted  to  he  would 
buy  a  hous^  instead  of  building  one;  if  she  found  the 
fiouse  already  built  he  would  buy  that  for  her."  That 
her  mother  looked  several-  times  for  a  lot  and  finally 
selected  the  one  in  question,  because  it  was  located  at  a 
place  which  would  make  it  convenient  for  her  grand- 
father to  come  there  every  day  for  lunch.  That  her 
grandfather  told  plaintiff  that  he  would  send  an  archi- 
tect out  and  she  could  direct  him  as  to  the  plans;  that 
the  plaintiff  watcdied  the  daily  construction  of  the  house, 
suggesting  changes  to  be  made  therein;  that  her  grand- 
father was  in  the  habit  of  taking  lunch  with  plaintiff  and 
remaining  until  about  two  p.  m.,  and  later  when  he  be- 
came less  active  in  business  would  sometimes  remain 
until  five  p.  m. ;  that  a  short  time  after  the  house  was 
completed  her  grandfather  was  visiting  the  family  and 
plaintiff  made  some  complaint  about  the  house  having 
too  many  windows,  and  that  her  grandfather  said  plain- 
tiff could  sell  the  house  and  do  whatever  she  wanted  to 
with  the  proceeds. 
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Clarence  Peper,  another  son  of  plaintiff,  testified  as 
follows : 

^*Miy  grandfather  said:  *  Carrie  [plaintiff],  you 
ought  to  take  that  deed,'  [they  were  discussing  the  deed 
to  the  house].  IVfy  mother  said  there  was  no  nish  about 
it  and  mentioned  something  about  a  divorce." 

The  testimony  of  several  witnesses  upon  a  former 
trial  was  read  in  evidence.  That  of  a  Mrs.  Doll,  a  neigh- 
borhood friend  of  the  family,  to  the  effect  that  Christian 
Peper  told  her  that  he  thought  he  would  niake  an  end  to 
his  daughter  moving  around,  so  he  bought  this  lot  and 
built  the  house  and  told  the  daughter  that  he  would  build 
it  for  her  and  make  her  a  present  of  it  and  that  he  gave 
it  to  the  plaintiff  because  she  had  nobody  **to  do  for 
her.'' 

James  F.  Ballard,  who  lives  adjoining  this  proper- 
ty, testified  that  Mr.  Peper  told  him  that  he  built  the 
house  and  had  given  it  to  his  daughter  (the  plaintiff), 
and  that  he  had  also  offered  to  build  a  house  for  his  other 
daughter,  Mrs.  Bell,  but  that  she  did  not  like  the  loca- 
tion. 

Adrain  Bassett,  the  man  who  did  the  plumbing  work 
on  the  house,  testified  that  Christian  Peper  told  him 
that  he  wanted  a  good  job,  that  he  was  building  the  house 
for  his  daughter  and  intended  to  give  it  to  her. 

Henry  S.  Benecke,  the  man  who  did  the  carpenter 
work  on  the  house,  testified  that  Christian  Peper  told 
him  he  was  building  the  house  for  the  plaintiff.  This 
witness  saw  the  plaintiff  at  the  house  several  times  while 
it  was  being  constructed  and  consvlled  with  her  about 
some  changes. 

William  W.  Portman,  a  real  estate  dealer,  testified 
that  Christian  Peper  told  him  that  he  was  building  this 
house  for  plaintiff  and  referred  to  it  as  ** Carrie's  House." 

Harry  S.  Clymer,  chief  draughtsman  for  the  archi- 
tect who  planned  the  house,  testified  that  Christian  Pe- 
per told  him  that  the  house  was  intended  for  the  plaintiff 
and  that  he  also  intended  to  build  one  for  Mrs.  Bell. 
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Mrs.  Klippel,  a  friend  of  the  family,  testified  that 
Christian  Peper  told  her  that  he  was  going  to  complete 
the  house  of  ** Carrie"  and  then  he  was  going  to  look  for 
a  lot  for  his  other  daughter,  Mrs.  Bell. 

Mrs.  Chivington,  a  seamstress,  testified  she  had  done 
sewing  for  both  Mr.  Christian  Peper 's  daughters  and 
knew  him  during  the  last  ten  years  of  his  life  and  was 
often  at  his  home  and  at  the  home  of  plaintiff.  That 
she  heard  Mr.  Peper  say  on  one  occasion:  '*Now,  Car- 
rie, there  is  the  plan  of  your  new  house."  She  on  an- 
other occasion  heard  Mr.  Peper  say  he  was  building  a 
house  for  '^Carrie,"  because  she  had  trouble  with  her 
husband,  and  that  she  heard  him  ask  the  plaintiff  to  ffo 
with  him  to  get  the  deed  to  the  house,  but  that  plaintiff 
refused,  because  she  had  not  yet  gotten  her  divorce.  Bur- 
inor  Mr.  Peper 's  last  illness  he  stated  to  the  witness- 
''Wasn't  it  too  bad  that  Carrie  did  not  go  with  me  that 
day  to  get  the  deed?"  and  further  said:  ''Never  mind, 
just  as  soon  as  I  am  well  I  will  give  her  the  deed,  and 
then  there  can  be  no  dispute  as  to  the  ownership  of  that 
house."  Mr.  Peper  died  within  two  weeks  after  making 
this  statement. 

Dayton  M.  Numbers,  an  acquaintance  of  Christian 
Peper,  testified  that  Mr.  Peper  said  that  he  was  going 
to  build  this  house  for  plaintiff  and  give  it  to  her,  so 
that  she  could  have  a  home  of  her  own,  and  that  after 
the  house  was  built  Christian  Peper  said:  "Carrie's 
house  is  finished.  You  can  get  a  good  look  at  it."  And 
that  he  further  said  that  he  intended  to  take  lunch  with 
"Carrie"  and  that  the  house  was  "as  convenient  for  her 
as  for  me :   so  both  of  us  are  satisfied." 

Jacob  Weisling  testified  that  while  he  was  giving 
Christian  Peper  a  massage  treatment  during  the  time 
the  house  was  being  built  he  was  told  by  Mr.  Peper  that 
he  was  building  the  house  for  his  daughter  "Carrie," 
"because  she  was  taking  care  of  him." 

Mrs.  Carrie  Miller  Peper  (sister-in-law  of  plaintiff), 
widow  of  Charles  G.  Peper,  deceased,  testified  that.Chris- 
tian  Peper  was  rather  feeble  physically  during  the  last 
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year  of  his  life ;  that  in  1903  while  she  was  at  Christian 
Peper 's  home  she  was  telling  him  about  making  some 
purchase  down  town  and  at  that  time  Mr.  Peper  said: 
*'  That  reminds  me ;  I  must  have  the  deed  drawn  and  give 
it  to  Carrie  for  the  house.''  This  witness,  as  the  sole 
devisee  under  the  will  of  Chas.  G.  Peper,  deceased  (one 
of  the  residuary  devisees  in  the  will  of  Christian  Peper), 
conveyed  all  her  right,  title  and  interest  in  this  property 
to  plaintiff. 

Deeds  from  Fred  C.  Peper  and  Cornelius  C.  Peper 
and  wife  conveying  to  plaintiff  all  their  interest  in  this 
property  were  also  introduced. 

Plaintiff's  daughter  was  recalled  and  testified  that 
her  grandfather  during  his  lifetime  supported  her  moth- 
er and  that  after  his  death  her  mother  had  paid  the 
taxes  on  the  property  and  had  refused  to  pay  rent  on  the 
property.  She  further  said  that  none  of  the  other  chil- 
dren denied  that  the  house  belonged  to  her  mother  ex- 
cept Mr.  and  Mrs.  Bell,  and  that  they  did  not  deny  it 
until  after  her  grandfather's  death. 

Upon  the  part  of  the  defendants  the  evidence  was 
substantially  as  follows:  ^ 

Nicholas  M.  Bell  testified  that  in  1889  he  married 
Maggie  Peper,  the  daughter  of  Christian  Peper,  and 
afterwards  (with  the  exception  of  the  first  nine  months) 
lived  at  the  Peper  home  until  Mr.  Peper  died ;  that  one 
day  at  the  Peper  home  the  plaintiff  and  witness's  wif^ 
asked  him  to  talk  to  Mr.  Peper  about  making  plaintiff 
a  deed  to  the  property  now  in  controversy.  The  witnesp 
went  to  see  Mr.  Peper  in  that  regard. 

At  another  time  at  the  Peper  home  one  of  Peper 's 
sons  asked  the  father  it  he  was  going  to  deed  this  prop- 
erty to  the  plaintiff  and  Mr.  Peper  said  that  he  was  not, 
but  that  it  was  his  house,  and  that  the  house  **had  cost 
more  money  than  he  had  expected — they  had  taken  a*^ 
vantagre  of  him  in  his  affliction  and  had  spent  more  money 
there  than  they  had  a  rigrht  to  spend."  At  another  time 
this  witness  heard  his  wife  sav,  '*Papa,  ain't  you  going 
to  give  Carrie  that  house  on  Washington  Avenue!"  Mr. 
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Peper  replied:  **No,  that  is  my  house.  They  have  taken 
advantage  of  me  in  my  Dlness  and  expended  more  money 
than  they  had  a  right  to  do.*' 

This  witness  testified  that  the  Pepers  estate  was 
worth  about  four  million  dollars,  and  that  Mr.  Peper  was 
feeble  physically  during  the  last  year  of  his  life;  that 
at  the  time  of  the  trial  the  plaintiff  was  the  only  surviv- 
ing child  of  Captain  Peper. 

Defendants  also  offered  evidence  tending  to  show 
that  Fred  C.  Peper,  after  the  death  of  Christian  Peper, 
paid  $120  per  month  rent  on  this  place  from  August. 
1903,  to  April,  1904.  This  witness  testified  that  the  rent- 
al value  of  said  premlises  during  the  first  five  years  of 
plaintiff's  occupancy  was  $1500  to  $1800  a  year;  during 
the  next  five  vears  it  was  $1500  per  year,  and  $1200  per 
year  during  the  remainder  of  the  time. 

In  rebuttal  plaintiff  offered  evidence  tending  to  show 
that  Fred  Peper  had  paid  the  rent  for  a  few  months  after 
his  father's  death  to  keep  peace  in  the  family,  and  that 
Mr.  and  M'rs.  Bell  were  the  only  ones  who  wanted  rent 
The  plaintiff  objected  to  her  brother  paying  the  rent, 
stating  that  she  thought  it  might  hurt  her  case,  and  he  did 
not  pay  further  rent. 

Dayton  M.  Numbers,  testifying  in  rebuttal,  said  that 
he  had  a  conversation  with  Christian  Peper  a  few  months 
before  his  death,  and  that  Mr.  Peper  said  that  he  was 
ready  to  give  ''Carrie"  a  deed  for  the  propertv,  but  that 
Nick  (meaning  Mr.  Bell)  advised  him  not  to  do  so  while 
the  divorce  was  pendins*,  and  that  Mr.  Peper  said  he  was 
going  to  ''let  it  lay  until  that  got  through."  This  wit- 
ness first  said  this  was  two  or  three  months  before  Pep- 
er's  death,  but  upon  cross-examination  he  said  it  was 
during  the  time  the  divorce  suit  was  pending. 

The  parties  stipulated  that  plaintiff,  during  her  oc- 
cupancy of  the  premises  in  controversy,  had  expended 
as  pa>Tnent  for  taxes  and  repairs  the  sum  of  $4051.72. 

The  court  rendered  judgment,  dismissing  plaintiff's 
bill,  and  ordered  the  land  to  be  partitioned ;  ordered  the 
same  sold  and  that  the  proceeds  be  divided  according  to 
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the  respective  interests  of  the  parties.  The  court  fiJso 
entered  judgment  against  plaintiff  for  that  portion  of 
the  rent  which  would  fall  to  the  interest  represented  by 
defendants.    Plaintiff  duly  appealed. 

I.  The  appellant  contends  that  the  court  erred  in 
refusing  to  hold  that  plaintiff  was  the  sole  owner  of  the 
land  in  controversy.  In  support  of  this  contention  it  is 
insisted  in  substance  that  plaintiff's  source  of  title  is 
two-fold,  viz.: 

1.  That  by  reason  of  the  full  performance  by  appel- 
lant of  the  alleged  contract  between  herself  and  Her 
father  she  became  vested  with  the  equitable  title  to  said 
land. 

2.  That  by  reason  of  being  in  the  adverse  posses- 
sion of  said  property  for  more  than  ten  years  she  is  now 
the  legal  owner  of  said  property. 

If  appellant's  claim  of  title  under  either  of  the  above 
theories  is  sound  the  judgment  below  was  erroneous. 

We  will  first  discuss  the  claim  to  title  based  upon 
the  theory  of  ten  years  of  adverse  possession. 

II.  That  appellant  has  been  in  the  actual,  open, 
hostile,  exclusive,  adverse  and  continuous  possession  of 
said  real  estate  claiming  to  own  the  same  since,  at  least, 
from  the  date  of  the  original  institution  of  this  suit,  to- 
wit,  from  January  27,  1904,  until  January  29,  1917,  the 
date  of  the  trial  below,  is  we  think  conclusively  estab- 
lished by  the  record. 

If  the  defendants  had  any  doubt  as  to  the  nature  of 
appellant's  possession  prior  thereto,  all  doubt  must  have 
been  dispelled  when  on  January  27,  1904,  appellant,  then 
in  possession,  instituted  this  suit  to  determine  the  title 
under  the  provisions  of, Section  650,  Revised  Statutes 
1899,  and  asserted  her  claim  to  the  entire  title. 

Even  if  defendants'  theory  be  correct  that  the  ap- 
pellant and  defendants  then  owned  the  land  as  tenants 
in  common,  such  conduct  upon  the  part  of  appellant  then 
in  actual  possession  amounted  to  an  ouster  of  the  other 

37—281  Mo. 

Digitized  by  VjOOQ IC 


578  SUPREME  COURT  OF  MISSOURI. 


Peper  v.  Union  Trust  Co. 


cotenants  and  was  certainly  sufficient  to  impart  notice 
to  them  that  an  adverse  possession  was  intended  to  be 
asserted  against  them.  [Seibert  v.  Hope,  221  Mb.  S30, 
1.  c.  635;  Misenheimer  v.  Amos,  221  Mo.  362, 1.  c.  371.] 

If  then  nothing  transpired  to  arrest  the  running  of 
the  ten-year  Statute  of  Limitations  her  legal  title  by  ad- 
verse possession  ripened  long  prior  to  February  25, 1916, 
the  date  of  the  filing  of  the  fourth  amended  petition  here- 
in (being  the  petition  upon  which  the  trial  was  had). 

Did  anything  transpire  to  arrest  the  running  of  the 
ten-year  Statute  of  Limitations  ^  This  is  the  rather 
difficult  question  now  for  determination.     ' 

Said  Statute  (Sec.  1879,  R.  S.  1909)  provides  as  fol- 
lows: 

**No  action  for  the  recovery  of  any  lands,  tenements 
or  hereditaments,  or  for  the  recovery  of  the  possession 
thereof,  shall  be  commenced,  had  or  maintained  by  any 
person  .  .  .  unless  it  appear  that  the  plaintiff,  his 
ancestor,  predecessor,  grantor  or  other  person  under 
whom  he  claims  was  seized  or  possessed  of  the  premises 
in  question,  within  ten  years  before  the  commencement  of 
such  action. ' ' 

It  becomes  at  once  apparent  that  if  defendants  or 
those  under  whom  they  claim  have  arrested  the  opera- 
tion of  said  statute  in  the  instant  case  it  must  have  been 
accomplished  by  the  bringing  of  some  action  within  the 
ten-year  period  therein  specified  to  recover  said  land  or 
the  possession  thereof. 

It  was  of  course  not  necessary  that  defendant  should 
have  instituted  a  separate  and  independent  suit  to  recov- 
er said  land  or  the  possession  thereof,  but  any  proper 
plea  to  that  effect  in  the  answer  by  way  of  cross-bill 
would  have  been  sufficient. 

Defendants  contend  that  the  allegations  of  the  joint 
answer  filed  in  this  case  on  June  5,  1907,  was  sufficient 
to  arrest  the  running  of  the  above  statute.  Said  answer 
(caption  and  signature  omitted)  was  as  follows: 

**Now  come  defendants  in  the  above  entitled  cause 
by  leave  of  court,  and  for  answer  to  the  amended  peti- 
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tiou  herein,  admit  that  defendants  Charles  Gr.  Paper  and 
Adolphus  S.  Peper  are  sons  of  Christian  Peper,  deceas- 
ed; that  defendant,  Margaret  P.  Bell,  is  the  daughter  of 
said  Christian  Peper,  deceased ;  that  defendant,  Nicholas 
M.  Bell,  is  her  husband;  that  defendant,  Caroline  M. 
Peper,  is  the  wife  of  defendant  Charleg  G.  Peper;  that 
defendants  Adolphus  S.  Peper,  Charles  Gt.  Peper  and 
Margaret  P.  Bell  claim  an  interest  in  the  real  estate  de- 
scribed in  plaintiff's  amended  petition,  as  devisees  under 
the  will  of  said  Christian  Peper,  deceased ;  that  defend- 
ant, Caroline  M.  Peper  claims  an  interest  therein  as  the 
wife  of  defendant  Charles  G.  Peper;  that  defendant 
Nicholas  M.  Bell  claims  an  interest  therein  as  husband 
of  Margaret  P.  Bell;  that  one  Frederick  C.  Peper  is  a 
son  of  said  Christian  Peper,  deceased,  and  a  beneficiary 
under  his  will ;  that  one  Christian  Cornelius,  otherwise 
known  as  Christian  Peper,  Jr.,  is  a  beneficiary  under  the 
wnll  of  said  Christian  Peper,  deceased ;  that  Caroline  B. 
Peper  is  the  wife  of  said  Christian  Cornelius,  otherwise 
known  as  Christian  Peper,  Jr.;  that  said  Frederick  C. 
Peper,  Christian  Cornelius,  otherwise  known  as  Christian 
Peper,  Jr.,  and  Caroline  B.  Peper,  his  wife,  claim  no  in- 
terest or  estate  in  said  property,  and  defendants  deny 
each  and  every  other  allegation  in  said  amended  petition 
contained. 

**  Further  answering,  defendants  say  that  if  it  be 
true  (which  defendants  deny)'  that  said  Christian  Peper, 
deceased,  during  his  lifetime,  made  the  promise  and  agree- 
ment with  plaintiff  concerning  said  real  estate  as  set 
forth  in  plaintiff's  amended  petition,  such  promises  and 
agreement  were  not  in  writing  and  therefore  are  within 
the  Statue  of  Frauds  and  consequently  void. 

*' Further  answering,  and  by  way  of  cross-bill,  de- 
fendants state  that  the  aforesaid  Christian  Peper,  who 
died  September  26, 1903,  was  the  owner  at  the  time  of  his 
death  of  the  real  estate  described  in  plaintiff's  amended 
petition,  consisting  of  a  house  and  lot,  of  the  value  of 
about  thirty-five  thousand  dollars,  located  on  Washing 
ton  Avenue  in  the  City  of  St.  Louis,  and  known  as  4448  . 
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that  upon  the  death  of  said  Christian  Peper  he  left  a  will 
which  was  duly  admitted  to  probate  in  the  Probate  Court 
of  the  City  of  St.  Louis,  whereby  he  devised  five-sixtieths 
of  all  his  real  estate,  including  said  parcel  of  ground  de- 
scribed in  plaintiff's  amended  petition,  to  one  Christian 
Cornelius,  otherwise  known  as  Christian  Peper,  Jr.,  and 
eleven-sixtieths  of  all  his  real  estate,  including  said  par- 
cel of  ground  described  in  plaintiff's  amended  petition, 
to  each  one  of  his  children,  to-wit,  Adolphus  S.  Peper, 
Charles  Qt.  Peper,  Margaret  P.  Bell,  defendants  herein, 
and  Frederick  C.  Peper;  that  ever  since  the  death  of 
said  Christian  Peper,  to-wit,  September  26,  1903,  plain- 
tiff has  occupied  the  premises  in  question  as  her  resi- 
dence, and  that  the  rental  value  of  the  same  is  one 
hundred  and  twenty-five  dollars  per  month,  and  that  no 
part  of  the  same  has  been  paid  except  for  the  first,  second 
and  third  months  following  the  death  of  said  Christian 
Peper;  that  shortly  after  the  death  of  said  Christian 
Peper,  said  Frederick  C.  Peper  and  Christian  Cornelius, 
otherwise  known  as  Christian  Peper,  Jr.,  together  with 
his  wife,  for  a  valuable  consideration,  conveyed  to  plain- 
tiff all  their  right,  title  and  interest  in  and  to  said  parcel 
of  ground  described  in  plaintiff's  amended  petition;  that 
by  virtue  of  said  conveyances,  plaintiff,  in  addition  to 
the  interest  devised  to  her  under  her  father's  will,  be 
came  and  is  the  owner  of  an  undivided  twenty-seven  six- 
tieths of  said  parcel  of  ground  described  in  her  amended 
petition,  and  defendants  Adolphus  S.  Peper,  Charles  Gr. 
Peper  and  Margaret  P.  Bell  are  each  owners  of  an  un- 
divided-eleven-sixtieths  of  said  parcel  of  ground,  defend- 
ant Nicholas  M.  Bell  having  a  right  of  curtesy  in  his 
wife's  share  therein,  and  defendant  Caroline  M.  Peper 
having  a  dower  interest  in  her  husband's  share  therein. 
**Said  defendants  therefore  ask  this  court  to  ascer- 
tain and  determine  the  estate,  title  and  interest  of  said 
parties  respectively  in  said  real  estate,  and  to  define  and 
adjudge  the  title,  estate  and  interest  of  the  parties  sev- 
erally in  and  to  said  real  property  as  above  set  forth. 
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**Said  defendants  further  ask  that  this  court,  having 
declared  and  adjudged  that  plaintiflf  and  defendants 
Adolphus  S.  Peper,  Charles  G.  Peper  and  Margaret  P. 
Bell  are  tenants  in  common  of  said  real  estate,  and  de- 
clared the  interest  of  the  parties  accordingly,  will  order 
and  decree  a  partition  thereof.  Defendants  state  that 
owing  to  the  character  of  the  property,  and  the  number  of 
owners,  a  partition  in  kind  is  impracticable,  and  they 
therefore  ask  that  this  court  will  order  a  sale  of  the  prop- 
erty at  public  vendue  for  cash  in  accordance  with  the  stat- 
ute in  such  cases  made  and  provided,  and  that  the  pro- 
ceeds' of  such  sale  be  divided  between  plaintiff  and  said 
defendants  according  to  their  respective  interests,  after 
the  taking  from  plaintiff's  share  such  sum  as  the  court 
may  ascertain  to  be  due  from  her  by  way  of  rent  for  the 
use  and  occupation  of  said  premises ;  and  for  such  other 
relief  as  may  be  just  and  proper,  defendants  will  ever 
pray.'^ 

It  is  somewhat  difficult  to  designate  the  above  cross- 
bill by  any  name.  It  appears  that  a  statutory  action  to 
determine  title,  an  action  for  rent,  and  an  action  for 
partition  are  all  joined  in  one  count  of  the  cross-bill.  But 
however  that  may  be,  can  any  portion  of  said  cross-bill 
]>e  said  to  state  a  cause  of  action  which  has  for  its  ob- 
ject the  recovery  of  the  land  here  in  suit,  or  the  pos- 
session of  the  same? 

That  portion  which  seeks  a  recovery  of  rent  cer- 
tainly does  not  state  such  an  action.  Neither  can  that 
portion  of  the  cross-bill  which  amounts  to  nothing  more 
than  a  statutory  action  at  law  to  determine  title  under 
Section  2535,  Revised  Statutes  1909,  be  considered  an 
action  to  recover  land  as  contemplated  in  said  Section 
1879,  supra. 

In  fact  it  has  been  recently  held  by  both  divisions 
of  this  court  that  the  ten-year  Statute  of  Limitations 
(Sec.  1879,  supra)  has  no  application  to  bringing  of  a 
mere  statutory  action  to  determine  title.  [Armor  v. 
Frey,  253  Mo.  447, 1.  c-  474,  et  seq.;  Powell  v.  Powell,  2'67 
Mo.  117,  L  c.  129.] 
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The  remaining  portion  of  the  cross-bill  pleads  an 
action  in  partition,  but  the  cross-bill  in  nowise  seeks  to 
assert  any  possessory  right  of  the  defendants  to  said 
land.  It  has  been  held  that  a  suit  in  partition  is  not  an 
action  for  the  recover}^  of  lands  under  Section  1879, 
supra.  [Real  Estate  Co!  v.  Lindell,  133  Mo.  386, 1.  c.  399.] 
'Whether  or  not,  where  partition  is  asked  in  a  suit  in 
equity,  the  party  so  asking,  being  out  of  possession,  may 
by  proper  plea  for  affirmative  relief  assert  his  possessory 
rights  and  ask  that  the  court  award  a  writ  of  possession 
/in  connection  with  the  equitable  partition,  and  wl\ether 
such  a  plea  if  made  in  time  would  stop  the  running  of 
the  statute,  we  need  not  here  determine,  for  the  simple 
reason  that  no  such  attempt  was  made  by  defendants  in 
the  present  action. 

Had  defendants  by  separate  count  in  ejectment,  or 
by  otherwise  sufficient  allegation  of  facts  in  the  answer 
for  affirmative  relief,  pleaded  the  ouster,  asserted  their 
rights  to  possession  of  their  respective  interest  in  said 
land  and  prayed  that  they  be  restored  to  said  possession, 
we  would  not  hesitate  to  say  that  such  a  pleading,  made 
within  the  ten-year  period,  would  have  arrested  the  run- 
ning of  the  statute.  But  no  such  right  was  asserted  or 
asked  for  in  the  pleadings  filed. 

Under  such  conditions  we  are  unable  to  discover  any 
reason  for  holding  that  the  operation  of  the  Statute  of 
Limitations  was  in  any  manner  stayed  by  the  pending 
litigation.  Appellant's  action  to  determine  title  was  not 
only  not  inconsistent  with,  but  was  entirely  consistent 
with,  her  adverse  possession. 

We  have  been  somewhat  slow  and  reluctant  in  arriv- 
ing at  the  result  alwve  announced,  but,  the  situation  care- 
fully and  thoroughly  considered,  we  are  unable  to  justify 
any  other  conclusion. 

It  is  well  settled  that  adverse  possession,  accompanied 
by  the  well  known  prerequisites,  for  the  statutory  period, 
not  only  bars  any  action  for  the  recovery  of  the  land,  but 
also  operates  to  vest  the  full  legal  title  in  the  possessor. 
[Merchants'  Bank  v.  Evans,  51  Mo.  335,  1.  c.  3^7;  Allen 
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V.  Mansfield,  108  Mo.  343,  1.  c.  348;  Kirton  v.  Bull,  168 
Mo.  622,  1.  c.  633;  Adams  v.  Gossom,  228  Mo.  566,  1.  c. 
578.] 

In  the  case  of  Scannell  v.  American  Soda  Fountain 
Co.,  161  Mb.  606, 1.  c.  618,  Vatjjjant,  J.,  speaking  for  the 
court  said :  **  A  title  acquired  by  adverse  possession  under 
our  statute  is  in  every  respect  as  good  for  purposes  of 
attack  or  defense,  as  a  title  by  deeds  running  back  to  the 
Government"  (Citing  many  cases). 

It  therefore  follows  that  appellant,  by  reason  of  her 
adverse  possession  for  ten  years  or  more  before  the  filing 
of  the  fourth  amended. petition,  became  vested  with  the 
legal  fee-simple  title  to  said  land,  and  the  trial  court 
erred  in  not  so  holding. 

Since  the  ruling  on  the  above  point  determines  the 
case,  it  becomes  unnecessarj^  to  determine  what  title  or 
interest  appellant  may  have  acquired  by  reason  of  per- 
formance on  her  part  of  the  alleged  contract. 

The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  the  said  circuit  court  to  enter  judgment 
dismissing  defendants'  separate  cross-bill  and  decreeing 
the  fee-simple  title  of  said  premises  to  be  in  the  appel- 
lant and  that  she  recover  costs  of  suit  against  the  de- 
fendants. 

Williamson,  Blair  and  Walker,  J  J.,  concur;  Goode, 
Graves  and  Woodson,  J  J,,  dissent. 


THE  STATE  ex  rel.  WALKER  D.  HINES  v.  JOHN  W. 
CALHOUN,  Judge  of  Circuit  Court. 

In  Banc,  BdEarcli  15,  1920. 

1.  JUBISDICTIOK:  Venue:  Railroad.  A  railroad  company,  whose 
line  of  road  runs  Into  only  one  county  of  the  State  and  has  an 
office  or  agent  in  no  other,  can  be  sued  only  in  such  county. 


:  :  Director  General  of  Bailroads:  Agent.    The  usual 

and  customary  business  of  a  railroad  company  consists  in  the 
receipt  of  freight  and  passengers  at  various  points  on  its  line, 
the  transportation  of  them  thereon,  their  delivery  at  othpiv  points 
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thereon,  the  Issuance  of  bills  of  lading,  the  sale  of  tickets,  and  the 
keeping  of  books  and  accounts  of  the  company  relating  to  such 
transactions;  and  the  Director-General  of  Railroads,  appointed 
under  an  act  of  Congress  directing  the  President  to  take  charge 
of,  operate  and  control  all  railroads,  is  not  such  an  agent  in  a 
county  in  which  the  railroad  company  which  has  caused  plain- 
tiff's injury  has  no  place  of  business  and  into  which  its  line  of 
road  does  not  run,  and  the  circuit  court  of  such  county  has  no 
jurisdiction  over  the  person  of  the  Director  (General,  although 
he  Is  found  in  the  county  and  summons  is  served  upon  him  there- 
in. Whether  or  not  the  action  for  damages  be  grounded  6n  the 
Elmployers'  Liability  Act,  his  duties  and  liabilities  are  just  as 
broad  territorially  as  were  those  of  the  railroad  company  before 
he  took  charge  of  its  properties.  If  the  railroad  company  could 
not  have  been  sued  in  a  county  prior  to  that  time,  he  cannot  be. 

3.  :  ' :  :  (General  Orders  18-A  and  18-B.   .General 

Orders  18-A  and  18-B  of  the  Director-General  of  Railroads,  pro- 
viding that  suits  against  carriers  while  under  Federal  control 
must  be  brought  in  the  county  or  district  where  plaintiff  resided  at 
the  time  of  the  accrual  of  the  cause  of  action  or  in  the  county 
or  district  where  the  cause  of  action  arose,  cannot  be  construed 
to  oust  a  state  court  of  jurisdiction  of  the  subject-matter  of  an 
action  over  which  the  laws  of  the  State  give  it  jurisdiction;  but 
if  the  railroad  company,  whose  lines  are  being  operated  by  the 
Director-General,  has  a  line  of  road  in  a  certain  county  in  this 
State,  he  can  be  sued  in  such  county,  provided  he  can  be  found 
there,  though  the  service  of  summons  would  have  to  be  made 
under  Section  1751,  and  not  under  Section  1754,  Revised  Statutes 
1909. 

Prohibition. 
Preliminary  writ  made  permanent. 

James  F.  Green  and  H.  H.  Larimore  for  relator. 

The  suit  of  Joseph  Sharamitaro  v.  Union  Pacific 
Railroad  Company  et  al.,  No.  20072,  pending  in  the  circuit 
court  of  the  city  of  St.  Louis,  is  an  attempt  to  subject 
Walker  D.  Hines  to  the  jurisdiction  of  the  said  court,  in 
violation  of  the  plain  provisions  of  the  statutes  of  Mis- 
souri relating  to  the  venue  of  suits  against  corporations, 
because  of  which  said  circuit  court  was  possessed  of  no 
jurisdiction  over  the  person  of  the  Director  General  of 
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Railroads.  Sec.  17&i,  B.  S.  1909;  Sec.  10,  chap.  25,  U.  S. 
Statutes  at  Large,  Vol.  40,  p.  452;  Rutherford  v.  U,  P. 
Railroad  Co.,  254  Fed.  880;  Friesen  v.  Ry.  Co.,  254  Fed. 
875;  State  ex  rel  v.  Jones,  270  Mo.  2S0. 

H.  C.  Whitehill  for  respondent ;  A.  L.  Levi  of  coun- 
sel. 

(1)  In  filing  suit  in  the  circuit  court  of  the  city 
of  St.  Louis,  the  plaintiff  was  entitled  to  obtain  service 
upon  the  relator,  if  he  could  be  '* found '^  within  said 
jurisdiction,  as  provided  by  the  statutory  law  of  Mis- 
souri, as  he  was  made  a  party  defendant  in  a  repre- 
sentative capacity.  Sees.  1734,  1751,  1760,  R.  S.  1909, 
as  amended  by  Laws  1915,  p.  225.  (2)  Actions  accru- 
ing in  a  foreign  state  or  under  the  Federal  Employers' 
Liability  Act  may  be  brought  in  any  of  the  courts  of 
'  this  State  by  the  persons  entitled  to  the  prpceeds  thereof. 
Sec.  1736,  R.  S.  1909;  Lee  v.  Railroad,  195  Mo.  400; 
Jones  V.  Railroad,  178  Mo.  525;  Newlin  v.  Railroad,  222 
Mo.  375;  Act  of  Congress,  April  22,  1908,  IT.  S.  Comp. 
Stat.  1916,  sec.  8657;  Second  Employers'  Liability  Cases, 
223  U.  S.  1;  14th  Amendment,  U.  S.  Const,  sec.  1.  (3) 
Service  of  process  was  had  upon  relator  in  strict  ac- 
cordance with  the  provisions  of  the  statutes  governing 
the  same,  as  relator  is  neither  a  corporation  nor  a  joint 
stock  company.  Sec.  1760,  R.  S.  1909,  as  amended  by 
Laws  1915,  p.  225;  State  ex  rel.  v.  Sale,  232  Mo.  173. 
(4)  If  relator  had  any  objection  to  the  circuit  court's 
judisdiction  over  the  subject  of  the  action,  or  the  per- 
son of  the  defendant,  it  was  his  duty  to  raise  same  by 
demurrer  or  by  a  plea.  Sec.  1800,  R.  S.  1909 ;  State  ex 
rel.  V.  Grinma,  239  Mo.  135;  Newcomb  v.  Railroad,  182 
Mo.  707;  Glendale  Lbr.  Co.  v.  Barker  Lbr.  Co.,  152  Mo. 
App.  386;  Hanson  v.  Neal,  215  Mo.  256;  Johnson  v. 
Detrick,  152  Mo.  Ai)p.  235;  Hendricks  v.  Calloway,  211 
Mo.  536.  (5))  By  filing  the  motion  to  dismiss  and  to 
quash  the  summons,  and  introducing  as  a  part  of  said 
motion  matters  dehors  the  record,  i.  e.,  the  petition  and 
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the  return,  which  would  require  evidence,  amounts  to 
a  waiver  of  the  right  to  have  the  return  quashed  and 
the  suit  dismissed,  no  matter  how  the  summona  was 
served,  and  constitutes  an  entry  of  appearance  to  the 
action.  State  ex  rel.  v.  Sale,  232  M^o.  176;  State  ex 
rel.  V.  Grimm,  235  Mo.  135;  Thomasson  v.  Insurance 
Co.,  217  Mo.  495;  Meyer  v.  Insurance  Co.,  184  Mo.  481; 
Barrow  SS.  Co.  v.  Kane,  170  U.  S.  100;  Mahr  v.  U.  P. 
Ry.  Co.,  140  Fed.  921.  (6)  The  Director  General  of  Rail- 
roads is  a  carrier  under  the  Act  of  Congress,  March  21, 
1918,  and  may  be  sued  in  the  several  states  according  to 
th6  laws  thereof.  Sec.  10,  chap.  25,  U.  S.  Stat,  at  Large, 
VoL  40,  p.  452;  Rutherford  v.  U.  P.  Railroad,  254  Fed, 
880.  (7)  The  General  Orders  of  relator  as  Directer 
General  of  Railroads  are  not  effective  to  limit  the  venue 
of  actions  to  a  certain  county  or  district,  or  to  aflfect  the 
jurisdiction  of  state  courts  or  the  laws  thereof  regarding 
institution  of  suite  or  services  of  process  therein.  Friesen 
V.  Railroad,  254  Fed.  875;  Moore  v.  Railroad,  174  N.  Y. 
S.  60;  El  Paso  R.  Co.  v.  Lovick,  210  S.  W.  283;  Jensen 
V.  Lehigh  Valley  Railroad,  255  Fed.  795;  Commercial 
Club  V.  Railroad,  171  N.  W.  312;  Matter  of  N.  Y.  Cent. 
Railroad,  174  N.  Y.  Supp.  682;  Muir  v.  Railroad,  247 
Fed.  896;  Lavalle  v.  Railroad,  172  N.  W.  918;  Gowan 
V.  MtjAdoo,  173  N.  W.  440;  McGregor  v.  Great  Nor.  Ry. 
Co.,  172  N.  AV.  841;  Vaughn  v.  State,  81  So.  417;  Matter 
of  Morris  Ave.  Bridge,  174  N.  Y.  Supp.  682;  Dahn  v. 
McAdoo,  256  Fed.  549;  Johnson  v.  McAdoo,  257  Fed. 
757;  U.  S.  Railroad  Admii.  v.  Buroh,  254  Fed.  140. 

WOODSON,  J.— The  suit  out  of  which  this  pro- 
ceeding grew,  was  instituted  in  the  Circuit  Court  of  the 
City  of  St.  Louis  of  Joseph  Sharamitaro,  administrator 
of  the  estate  of  Leo  Sharamitaro,  deceased,  to  recovei' 
damages  caused  by  the  alleged  negligence  of  the  Union 
Pacific  Railroad  Company,  a  corporation,  for  injuries 
received  by  the  deceased,  which  resulted  in  his  death. 
A  summons  was  issued  out  of  the  clerk's  office  of  the  Cir- 
cuit Court  of  the  City  of  St.  Ijouis,  and  directed  to  the 
sheriff  of  Jackson  County,  Missouri,  for  service,    Serv- 
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ice  was  duly  had  upon  the  agent  of  the  defendant's 
company,  in  said  county,  that  being  the  only  county  in 
the  State  into  which  the  defendant's  road  ran  or  in 
which  it  did  business*  A  return  of  the  petition  and  serv- 
ice of  the  summons  was  made  by  said  sheriflf  of  the 
Circuit  Court  of  the  City  of  St.  Louis.  Upon  the  motion 
of  the  railroad  company,  said  service  was  quashed.  Af- 
ter the  quashing  of  said  return,  the  plaintiff  filed  an 
amended  petition  in  the  same  court,  making  Walker  D. 
Hines,  Director  Greneral  of  Railroads,  a  party  defendant, 
and  on  or  about  May  19,  1919,  a  summons  was  issued  for 
said  Walker  D.  Hines,  directed  to  the  sheriff  of  the  City 
of  St.  Louis  for  service,  and  in  pursuance  thereto  the  said 
sheriff  on  said  day  made  the  following  return  upon  the 
sununons : 

**  Executed  this  writ  in  the  City  of  St.  Louis,  Mis- 
souri, this  19th  day  of  May,  1919,  by  delivering  a  copy 
of  the  writ  and  petition  as  furnished  by  the  clerk  to 
Walker  D.  Hines,  Director  General  of  the  Railroads, 
defendant  herein.'' 

Thereupon  the  defendant,  Hines,  filed  the  following 
motion  in  the  cause: 

''Your  relator  further  avers  that  thereafter,  on  the 
2nd  day  of  June,  1919,  defendant  WaJker  D.  Hines, 
Director  General  of  Railroads,  appearing  for  that  pur- 
pose only,  filed  a  motion  to  quash  such  service  and  dis-: 
miss  said  cause  on  the  ground  that  said  court  by  such 
pretended  sei'vice  acquired  no  jurisdiction  of  the  subject 
of  the  action,  nor  of  the  defendant  Walker  D.  Hines, 
Director  General  of  Railroads,  and  on  June  25th  there- 
after such  special  motion  of  defendant  Hines  to  quash 
such  return  of  service  and  dismiss  said  cause  was  by 
the  Circuit  .Court  of  the  City  of  St.  Louis,  over  the  objec- 
tions and  exceptions  of  said  defendlant  Hines,  over- 
ruled. 

**Your  relator  also  avers  that  by  the  terms  and 
provisions  of  Section  1754,  Revised  Statutes  1909,  suits 
against  railroad  corporations  can  only  be  brought  and 
maintained  in  counties  through  which  the  railroad 
being  operated  by  such  railroad  company  runs,  or  in 
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couaties  where  such  railroad  company  shall  have  or 
usually  keep  an  office  or  agent  for  the  transaction  of  its 
usual  and  customary  business;  that,  as  above  set  out, 
neither  the  Union  Pacific  Railroad  Company  nor  Walker 
D.  Hines,  Director  General  of  Railroads  operating  the 
Union  Pacific  Railroad,  at  any  time  kept  within  the  lim- 
its of  the  City  of  St.  Louis,  an  offilce  or  agent  for  the 
transaction  of  their  usual  and  customary  business,  and 
also,  as  above  stated,  the  Union  Pacific  Railroad  Com- 
pany at  no  time  operated  a  railroad  running  into  or 
through  said  City  of  St.  Louis  or  St.  Louis  County, 
Missouri. 

**  Because  of  all  of  which  your  relator  says  that 
the  said  Circuit  Court  of  said  City  of  St.  Louis,  by  the 
pretended  service  above  set  out  and  the  return  of  the 
sheriff  thereon,  acquired  no  jurisdiction  of  the  subject 
of  the  action,  nor  of  the  person  of  Walker  D.  Hines, 
Director  General  of  Railroads,  in  charge  of  and  oper- 
ating the  Union  Pacific  Railroad,  and,  having  quashed 
the  pretended  service  had  upon  the  Union  Pacific  Rail- 
road Company,  said  court  was  also  without  jurisdic- 
tion to  make  said  Walker  D.  Hines,  Director  General 
of  Railroads,  a  party  defendant  to  the  action,  or  cause 
any  summons  to  be  issued  for  such  Director  General 
to  the  sheriff  of  the  City  of  St.  Louis,  Missouri,  or  other- 
wise. 

**  Relator  has  attached  hereto  the  petition  in  said 
case  No.  20Q72,  .wherein  the  Director  General  of  Rail- 
roads was  made  a  party  defendant;  a  copy  of  the  sum- 
mons issued  thereon  to  the  sheriff  of  the  City  of  St. 
Louis,  directing  him  to  summon  the  •  said  Walker  D. 
Hines,  Director  General  of  Railroads;  the  return  of 
the  sheriff  thereon;  the  special  motion  of  said  defend- 
ant Walker  D.  Hines,  Director  General  of  Railroads,  to 
quash  such  pretended  service;  and  the  order  of  court 
overruling  such  motion;  all  certified  to  by  the  clerk  of 
the  Circuit  Court  of  the  City  of  St.  Louis,  Missouri,  and 
made  a  part  of  this  application. 

*' Finally,  your  relator  avers  that  the  respondent 
herein,  Judge  of  said  Circuit  Court  of  the  City  of  St. 

Digitized  by  VjOOQ IC 


Vol.281]  OCTOBER  TERM,  1919.  589 


State  ex  rel.  HLnes  v.  Calhoun. 


Louis,  is  about  to  proceed  in  said  cause  No.  20072 
against  the  said  Walker  D.  HLnes,  Director  General  of 
Bailroads,  a  defendant  therein,  and  to  exercise  jurisdic- 
tion in  said  cause  against  said  defendant;  that  your 
petitioner  is  without  adequate  remedy  in  the  premises 
to  prevent  the  exercise  of  such  jurisdiction  by  respond- 
ent other  than  by  prohibition  to  be  issued  by  this  Hon- 
orable Court. 

** Wherefore,  your  petitioner,  the  State  of  Mis- 
souri at  the  relation  of  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads  in  charge  of  and  operating  the  Union 
Pacific  Bailroad,  prays  that  this  Honorable  Court  will 
issue  against  respondent,  John  W.  Calhoun,  Judge  of 
the  Circuit  Court  of  the  City  of  St.  Louis,  Missouri,  its 
writ  of  prohibition,  restraining  and  preventing  him  from 
hearing  or  taking  further  cognizance  or  action  in  said 
cause  of  Joseph  Sharamitaro,  Administrator,  v.  Union 
Pacific  Railroad  Company  et  al..  No.  20072,  in  so  far 
as  the  said  Walker  D.  Hines,  Director  General  of  Rail- 
roads, is  concerned,  and  that  said  respondent,  pending 
the  final  hearing  of  this  cause,  be  prohibited  and  re- 
strained from  taking  any  cognizance  or  action  in  said 
suit  pending  before  him  against  the  said  Director  Gen- 
eral of  Railroads,  and  that,  upon  final  hearing,  said 
prohibition  against  respondent  be  made  absolulte.'' 

After  consideration,  this  court  on  thjK  13th  day  of 
October,  1919,  issued  its  preliminary  rule  against  the 
respondent,  which  was  in  conventional  form.'  There- 
upon the  respondent  Calhoun  made  the  following  re- 
turn: 

**  Conies  now  the  Honorable  John  W.  Calhoun, 
respondent  herein,  and  for  answer  and  return  to  the 
petition  and  application  for  writ  in  prohibition  hereto- 
fore issued: 

**  First.  Admits  that  he  is  one  of  the  duly  elected, 
qualified  and  acting  judges  of  the  Circuit  Court  of  the 
City  of  St.  Louis,  Missouri,  comprising  the  Eightli 
Judicial  District  of  said  State,  and  as  such  is  the  pre- 
siding judge  in  Division  No.  1  of  said  circuit  court, 
known  as  the  Assignment  Division  thereof.     That  the 
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suit  mentioned  in  the  application  for  this  [writ  was 
duly  filed  in  the  office  of  the  clerk  of  said  court  and  is 
now  pending  before  your  respondent  as  judge  of  said 
Division  No.  1,  thereof.  That  it  will  be  the  duty  of  re- 
spondent to  hear  and  determine  the  pleadings  in  respect 
of  said  suit  during  the  time  of  his  presiding  over  said 
division,  to- wit,  from  October  1, 1919,  to  January  1, 1920. 

**  Second,  Respondent  further  states  that  the  said 
suit  of  Sharamitaro,  Administrator,  v.  Union  Pacific 
Railroad  and  Walker  D.  Hines,  Director  General  of 
Railroads,  was  at  tlie  time  of  its  filing  immediately 
transferred  to  Division  No.  1  known  as  the  Assignment 
Division  of  the  Circuit  Court  of  the  City  of  St.  Louis, 
Missouri.  That  thereafter  while  said  cause  was  so 
pending  in  said  division  as  aforesaid,  the  Honorable 
Charles  B.  Davis,  one  of  the  duly  elected,  qualified  and 
acting  judges  of  the  Circuit  Court  of  the  City  of  St.  Louis, 
Mssouri,  comprising  the  Eighth  Judicial  District,  waa 
regularly'  assigned  to  preside  over  said  assignment 
division  of  said  court,  and  during  his  tenure  therein 
there  was  filed  in  said  cause  a  certain  motion  of  said 
Director  General  of  Railroads,  Walker  D.  Hines,  to  dis- 
miss said  cause  and  to  quash  the  sheriflF's  return  thereon, 
which  is  in  words  and  figures  as  follows"  (which 
was  in  conventional  form,  bait  not  mentioned  here) :  **That 
thereafter  the  Respondent,  Hines,  filed  the  following 
motion  to  dismiss : 

**  *Now  comes  Walker  D.  Hines,  Director  General 
of  Railroads,  for  the  purpose  of  this  motion  only  and 
for  no  other  purpose,  and  moves  to  quash  the  summons  is- 
sued herein  for  the  reason  that,  upon  the  face  of  the 
record,  this  court  has  no  jurisdiction  to  issue  any  sum- 
mons for  this  defendant.  Walker  D.  Hines,  or  for  the 
Union  Pacific  Railroad  Company;  that  no  service  has 
been  had  upon  any  agent  of  the  Union  Pacific  Railroad 
Company  in  the  City  of  St.  Louis,  or  within  the  juris- 
diction of  this  court,  and  that  the  action  is  instituted  in 
this  jurisdiction  in  violation  of  General  Order  Nb.  50 
and  General  Order  No.  5()-A  issued  by  said  Director 
General  of  Railroads,  copies  of  which  orders  are  here- 
to attached  and  made  a  part  of  this  ^^tioig.  Qqqq|^ 
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<<  *  Wherefore,  defendant  asks  that  the  summons  be 
quashed  and  that  the  cause  shall  be  dismissed,  for  which 
he  will  every  pray. ' 

**That,  thereafter,  on  June  25,  1919,  said  motion 
coming  on  for  hearing  was,  by  the  court,  through  the 
said  Honorable  Charles  B.  Davis,  presidilig  therein, 
overruled,  so  that  at  this  time,  the  said  defendant. 
Walker  D.  Hines,  as  Director  General  of  Railroads,  is 
required,  under  the  statute,  either  to  answer,  demur  or 
otherwise  plead  to  the  petition  upon  which  this  cause 
is  founded,  and  which  is  now  pending  as  aforesaid. 

**  Third.  Respondent  further  states  that  this  is  a 
cause  of  action  based  upon  an  Act  of  Congress  of  April 
22,  1908,  known  as  the  Federal  Employers'  Liabil- 
ity Act,  and  is  for  damages  for  an  alleged  wrongful  and 
negligent  in.iurj^  of  plaintiff's  intestate,  which  resulted 
in  his  death  in  the  State  of  Wyoming  while  an  employee 
of  the  said  defendant,  Union  Pacific  Railroad,  which 
was  then  and  there  being  operated  by  the  defendant. 
Walker  D.  Hines,  Director  General  of  Railroads,  and 
in  said  suit  it  is  alleged  that  both  said  employer  and 
employee  were  at  the  time  engaged  in  interstate  com- 
merce \\dthin  the  meaning  of  said  Act  of  Congress. 

'*  Fourth.  For  further  answer,  respondent  states 
that,  under  and  by  the  terms  and  provisions  of  said 
Act  of  Congress  mentioned  as  aforesaid,  the  term 
'Conmion  Carrier'  as  used  in  said  act  shall  include  a 
receiver  or  receivers,  or  other  persons  or  corporations 
charged  with  the  duty  of  the  management  and  opera- 
tion of  the  business  of  a  common  carrier,  and  that  the 
said  Walker  D.  Hines  is  and  was  at  all  the  times  mention- 
ed in  said  cause  the  duly  acting  Director  General  of  Rail- 
roads, and,  as  such,  in  charge  of  the  operation,  control 
and  management  of  said  Union  Pacific  Railroads,  and 
that,  as  such  Director  General  of  Railroads,  the 'said 
Walker  D.  Hines  is  and  was  at  all  times  herein  men- 
tioned amenable  to  said  Act  of  Congress  and  the  provi* 
sions  thereof. 

**  Fifth.     For  further  lonswer,   rejspondent   states 
that,  under  the  Act  of  Congress,  approved  March  21, 
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1919,  entitled,  'An  Act  to  provide  for  the  operation  of 
transportation  systems  while  under  Federal  control,*  it 
is  expressly  provided  that  'carriers,  while  under  Fed- 
eral control,  shall  be  subject  to  all  laws  and  liabilities 
as  common  carriers,  whether  arising  under  State  or 
Federal  laws,  or  at  <?ommon  law'  and  that,  by  virtue  of 
such  authority,  the  Director  Gteneral  of  Railroads  under 
sail  General  Orders  No.  18-B  and  18-A,  has  provided 
as  follows,  to-wit: 

^''  'It  is,  therefore,  ordered  that  all  suits  against 
carriers,  while  under  Federal  control,  must  be  brought 
in  the  county  or  district  where  the  plaintiff  resided  at 
the  time  of  the  accrual  of  the  cause  of  action  or  in  the 
county  or  district  where  the  cause  of  action  arose.' 

''That  it  appears  from  the  face  of  the  petition  filed 
in  said  cause  of  Sharamitaro,  Administrator,  v.  Union 
Pacific  Railroads,  that  the  plaintiff  therein  was  apK 
pointed  by  the  Probate  Court  of  the  City  of  St.  Louis, 
Missouri,  the  duly  acting  administrator,  and  was  at  the 
time  of  said  suit  in  charge  and  control  of  said  estate  as 
said  administrator,  and  at  the  time  of  his  said  appoint- 
ment and  the  institution  of  this  said  suit  is  and  was  in 
the  City  of  St.  Louis,  Missouri. 

"Sixth.  Further  answering,  respondent  stated  that, 
under  General  Orders  No.  50  and  50-A  of  the  Director 
General  of  Railroads,  it  was  provided,  in  part,  as  fol- 
lows,  to-wit : 

"'That  actions  at  law,  claim  for  death  or  injury 
to  a  person  arising  since  December  31,  1917,  and  grow- 
ing out  of  the  possession,  use,  control  or  operation  of 
any  railroad  or  system  of  transportation  by  the  Director 
General  of  Railroads,  which  action,  suit  or  proceeding 
but  for  Federal  control  might  have  been  brought  against 
the  carrier  company,  shall  be  brought  against  the 
Director  General  of  Railroads,  and  not  otherwise.  That 
the  pleadings  in  all  such  actions  at  law  or  proceedings 
now  pending  against  any  carrier  company  for  a  cause  of 
action  arising  since  December  31,  1917,  based  upon  a 
cause  of  action  arising  from  or  out  of  the  operation  of 
any  railroad  or  other  carrier,  may,  on  application,  be 
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amended  by  substituting  the  Director  General  of  Rail- 
roads for  the  carrier  company  as  party  defendant  and 
dismissing  the  company  therefrom/ 

''That  said  plaintiff  administrator  in  said  suit  has 
amended  his  said  cause  of  action  by  substituting  and 
adding  thereto  the  said  Wjalker  D.  Hines,  Director  Gen- 
eral of  Railroads,  as  party  defendant,  upon  which 
amendment  summons  was  duly  issued  by  the  clerk  of 
the  said  court  and  service  made,  as  will  appear  from  the 
face  of  said  return,  which  is  set  forth  in  the  application 
for  this  writ. 

''Seventh.  Respondent  further  states  that  by  the 
provision  of  Section  1751,  Revised  Statutes  1909,  which 
were  in  force  at  the  time  said  action  was  commenced 
and  which  in  part  provide  that  suit  may  be  brought  by 
summons  in  the  county  wdthin  which  the  plaintiff  resides 
and  the  defendant  may  be  found  in  that  it  conclusively 
appears  by  the  return  of  the  sheriff  that  said  Walker 
D.  Hines,  Director  Genw^al  of  Railroads,  defendant  in 
said  action,  was  personally  served  within  the  jurisdiction 
of  the  court  wherein  the  plaintiff  resided  at  the  time 
said  action  was  commenced. 

"Eighth.  Respondent  further  states  that  after  the 
filing  of  said  petition  in  said  cause  as  aforesaid,  and 
the  personal  service  upon  the  defendant,  Walker  D. 
Hines,  Director  General  of  Railroads,  in  charge  of  the 
operation,  managejnent  and  control  of  said  Union  Pa- 
cific Railroad,  a  party  defendant,  submitted  to  the  court 
a  pleading  in  the  nature  of  a  motion  to  dismiss  said 
cause  of  action  and  to  quash  the  return  of  the  sheriff 
made  thereon,  in  which  motion  said  defendant  alleged 
that  the  court  had  no  jurisdiction  over  the  subject-mat- 
ter of  the  cause  and  no  jurisdiction  to  issue  any  sum- 
mos  for  said  defendant,  Walker  D.  Hines,  in  his  repre- 
sentative capacity  or  tot  said  Union  Pacific  Railroad,  and 
that  said  action  so  instituted  in  the  jurisdiction  of  said 
court  was  in  direct  violation  of  General  Orders  No.  50 
and  50- A,  above  referred  to,  issued  by  said  Director  Gen- 
eral of  Railroads,  copies  of  which  orders  were  attached 
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to  said  motion  and  made  a  part  thereof.  That  by  said  ac- 
tion, that  is,  the  filing  of  said  motion  to  dismiss  said 
cause  of  action  and  to  quash  the  return  of  the  sheriff 
thereon  and  by  reference  to  matters  which,  dehors  the 
record,  constitute  a  general  entry  of  appearance  by  said 
Director  General  of  Railroads  as  aforesaid,  to  the  juris- 
diction of  said  court  and  has  been  held  by  this  Honor- 
able Court  on  numerous  occasions. 

'*  Ninth.  Further  answering,  respondent  denies  that 
said  action  so  pending  in  said  circuit  court  is  governed 
by  the  provisions  of  Section  1754,  Revised  Statutes 
1909,  entitled  *  Suits  Against  Corporations — ^Where  Com- 
menced,' for  the  reason  that  said  suit  by  reason  of  the 
substitution  and  amendment  whereby  said  Director  Gen- 
eral of  Railroads  is  made  a  party  defendant  and  as  such 
in  charge  of  the  operation,  management  and  control  of 
the  Union  Pacific  Railroad,  is  not  a  suit  against  a  cor- 
poration, but  is  a  proceeding  commenced  under  Section 
8663  of  the  United  State  Compiled  Statutes,  Annotated 
1916,  against  a  receiver  or  receivers  or  other  persons 
charged  with  the  duty  of  the  management  and  operation 
of  the  business  of  a  common  carrier.  That  said  Director 
General  of  Railroads  under  the  acts  of  Congress  and 
the  proclamation  of  the  President  of  the  United  States 
is  a  receiver  or  other  person  in  a  representative  capacity 
charged  with  the  duty  of  the  management  and  operation 
of  the  business  of  a  common  carrier  and  is  therefore 
subject  to  personal  service  as  by  the  statutes  of  Mis- 
souri in  such  cases  made  and  provided. 

**  Tenth.  Further  answering,  respondent  states  that 
the  said  Director  General  of  Railroads  has  attempted  by 
said  General  Orders  50  and  50-A,  heretofore  issued,  and 
above  referred  to,  to  state  when  and  how  and  upon 
whom  process  of  a  state  court  may  be  served  in  actions 
wherein  said  Director  General  of  Railroads  is  a  party 
defendant;  that  said  orders  of  said  Director  General 
of  Railroads  in  so  far  as  they  attempt  to  designate  a 
diiferent  manner  of  service  of  process  than  is  set  out 
in  the  statutes  of  the  State  of  Missouri,  are  void  and 
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of  no  eif ect,  as  they  attempt  to  set  aside  and  nullify  the 
expressed  statutory  law  of  the  State  of  Missouri  re- 
garding the  venue  of  actions  and  the  service  of  process 
therein  and  amounts  to  a  denial  of  due  process  of  law 
as  guaranteed  by  both  the  Federal  and  State  Constitu- 
tions. That  said  orders  of  said  Director  General  of 
Railroads  in  so  far  as  they  attempt  to  provide  for 
service  of  process  as  above  set  forth,  amount  to  legis- 
lative enactment  by  said  IXrector  General  of  Railroads 
rejgarding  the  veame  and  jurisdiction  of  state  courts 
and  are  therefore  void  and  of  no  effect. 

'*  Wherefore,  having  fully  answered  herein,  respond- 
ent prays  that  the  temporary  order  of  prohibition  be  dis- 
solved; that  the  Circuit  Court  of  the  City  of  St.  Louis, 
Missouri,  and  the  said  John  W.  Calhoun,  presiding  judge 
of  Division  No.  1  thereof,  be  ordered  to  further  pro- 
ceed with  the  cause  of  action  herein  prohibited,  and  that 
this  respondent  be  discharged  hence  with  his  costs." 

Relator  thereupon  filed  its  motion  for  judgment  on 
the  pleadings  and  upon  the  record  as  thus  made  the  case 
is  pending  for  decision. 

As  we  view  the  record  the  only  proposition  present- 
ed for  our  determination  is  the  proper  construction  of 
Section  1754,  Revised  Statutes  1909.    It  reads  as  follows : 

*' Suits  against  corporations  shall  be  commenced 
either  in  the  county  where  the  cause  of  action  accrued, 
or  in  case  the  corporation  defendant  is  a  railroad 
company  owning,  controlling  or  operating  a  rail- 
road running  into  or  througji  two  or  more  counties  in 
this  State,  then  in  either  of  such  counties,  or  In  any 
county  where  such  corporation  shall  have  or  usually  keep 
an  office  or  agent  for  the  transaction  of  their  usual  and 
customary  business. '^^ 

It  is  conceded  by  the  pleadings  that  the  Union 
Pacific  Railroad  Company  has  no  line  of  road  running 
into  or  through  the  city  of  St.  Louis,  or  into  any  other 
county  of  the  State,  except  the  County  of  Jackson,  and 
that  it  has  no  office  or  agent  in  the  city  of  St.  Louis  for 
the  transaction  of  its  ** usual  and  customary  business/' 
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unless  the  Director  General  of  Railroads  may  be  con- 
sidered such  an  agent.  Clearly  he  is  not  such  an  agent, 
for  he  has  no  office  *  where  the  usual  and  customary 
business  of  the  company  is  transacted  in  the  City  of  St. 
Louis,  nor  does  he  transact  any  of  such  business  for  the 
company  in  said  city. 

The  usual  and  customary  business  of  a  railroad  .com- 
pany consists  in  the  receipt  of  freight  and  passengers, 
at  various  points  on  its  road  and  to  transport  and  de- 
liver them  at  other  points  thereon,  and  to  issue  bills 
of  lading,  the  sale  of  tickets,  and  keeping  the  books  and 
accounts  of  the  company  relating  to  such  business  trans- 
actions. There  is  nothing  in  this  statute  lending  color 
to  the  contention  that  the  Director  General  has  any- 
thing in  the  world  to  do  with  such  business.  It  is  done 
by  various  local  agents  and  employees,  wherever  that 
road  transacts  such  business. 

The  Director  General  is  performing  an  extraordi- 
nary business,  that  of  managing  and  controlling  the 
operation  of  all  the  railroads  in  the  United  States,  the 
Dire  to  o«n  &1  Union  Pacific  included.  Should  it  be 
conceded  that  the  amendment  of  the  peti- 
tion making  the  Director  General  was  the  same  as  the 
institution  of  a  new  suit  against  him,  yet  that  fact  alone 
would  not  authorize  the  service  of  summons  on  him,  in 
the  City  of  St.  Louis,  under  said  Section  1754,  for  the 
obvious  reason  that  the  Act  of  Congress  of  April  22, 
1908,  known  as  the  ** Employers'  Liability  Act,''  provides 
that  the  term  '* common  carrier,"  as  used  in  said  act, 
should  include  a  receiver  or  receivers,  or  other  persons 
or  corporations  charged  with  the  duty  of  the  manage- 
ment and  operation  of  the  business  of  a  *' common  car- 
rier." If  we  take  the  language  of  the  act  literally,  and 
according  to  its  clear  meaning,  and  concede  that  the 
Director  General  became,  by  the  amendment  of  the  peti- 
tion, substituted  for,  and  in  lieu  of  the  Union  Pacific 
Railroad  Company,  yet  it  cannot  be  logically  contended 
from  that  fact  that  he  could  be  sued  when  the  com- 
pany could  not  be  sued,  prior  to  the  date  when  the  road 
passed  into  the  hands  of  the  Director  General^^It  must 
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be  admitted  that  prior  to  the  date  when  the  defendant 
company  passed  into  the  hands  of  the  Director  General, 
it  could  not  have  been  sued  in  this  case  in  the  City  of 
St.  Louis,  and  there  is  no  language  in  said  Section  1754, 
nor  in  said  Act  of  Congress,  extending  to  the  plaintiff 
the  right  to  institute  this  suit  in  a  county  where. he  had 
no  such  right  prior  to  the  time  the  Director  General 
took  charge  of  the  road.  His  duties  and  liabilities  are 
just  as  broad  territorially  and  otherwise,  as  the  road 
itself  was,  prior  to  that  date. 

This  view  of  the  case  reduces  the  other  questions 
presented  by  counsel  to  academic  propositions,  and  we 
will  not  pass  on  them  until  we  reach  them,  in  a  proper 
case. 

The  orders  made  by  the  Director  General,  hereto- 
fore referred  to,  cannot  be  so  construed  as  to  ou^t  any 
court  of  this  State  of  the  jurisdiction  of  the  subject-mat- 
ter of  any  action  over  which  the  laws  thereof  give  it 
jurisdiction,  and  should  this  suit  have  been  brought  in 
the  Circuit  Court  of  Jackson  County,  then  serv- 
ice couM  have  been  had  upon  the  person  of  the 
Director  General,  could  he  have  been  found  there.  This 
service,  however,  would  have  been  under  Section  1751, 
Revised  Statutes  1909,  not  under  Section  1754.  But  in 
my  opinion,  the  orders  referred  to  are  enabling  orders 
and  not  disabling  in  character;  that  is,  they  were  de- 
signed to  give  the  courts  jurisdiction  over  the  person  of 
the  Director  General,  by  proper  service,  in  those  courts 
where  they  have  jurisdiction  of  the  subject-matter  of 
the  suit,  but  where  the  laws  make  no  provision  for  the 
service  of  summons  on  the  person  of  the  Director  Gen- 
eral, for  instance.  In  my  opinion  this  suit  under  the 
orders  mentioned  might  have  been  brought  in  Kansas 
City,  or  in  proper  court  in  the  State  of  Wyoming,  and 
service  had  upon  the  Director  General  anywhere  he 
might  be  found  in  the  United  States,  otherwise  the  orders 
are  wholly  impotent  and  meaningless;  but  as  this  suit 
was  not  brought  in  Jackson  County  where  the  defend- 
ant transacted  its  ordinary  business,  the  preliminary 
writ  heretofore  issued  is  made  permanent.   All  cc 
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THE  STATE  ex  rel.  B.  F.  BUSH,  Receiver  of  ST. 
LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN 
RAILWAY  COMPANY,  v.  JOHN  T.  STURGIS  et 
al.,  Judges  of  Springfield  Court  of  Appeals. 

Division  Two,  Marcli  26,  1920. 

1.  CONTIJOT  IN  DECISIONS:  OerUorarl:  Extent  of  Review.  The 
Supreme  Court,  on  certiorari,  based  on  an  allegation  that  the  de- 
cision of  the  Court  of  Appeals  contrayenes  certain  decisions  of 
the  Supreme  Court,  is  limited  in  its  review  to  the  opinion  of  the 
Court  of  Appeals.  If  it  does  not  disclose  a  conflict  with  the  for- 
mer rulings  of  the  Supreme  Court,  the  power  of  superintendence 
is  at  an  end. 

2. :    Variance  Between  Theory  of  Trial  and  On  Appeal.     A 

vari&nce  between  the  theory  upon  which  the  case  was  tried  an'l 
the  theory  upon  which  the  judgment  was  affirmed  in  the  Court 
of  Appeals,  to  be  available  in  quashing  its  decision,  must  be  of 
such  a  character  as  to  constitute  an  essential  factor  in  determin- 
ing defendant's  liability.  The  difference  in  the  two  theories  must 
involve  a  matter  essential  to  the  rendition  of  the  judgment  af- 
firmed. 

3.  :  :  Immaterial  Variance.     The  petition  alleged  that 


defendant's  negligence  consisted  in  its  failure  "to  give  the  statu- 
tory signal,  by  bell  or  whistle,  as  the  train  approached  and  pass- 
ed over  the  public  crossing."  The  answer  charged  that  "deceased 
went  upon  the  railrpad  track  in  front  of  a  running  train,  heed- 
lessly and  without  looking  or  listening."  The  reply  was  that  "the 
night  was  very  dark,  the  engine  without  a  headlight  and  pushing 
a  car  in  front,  and  no  signal  whatever  was  given."  The  petition 
charged  and  the  jury  found  that  deceased  reached  the  crossing 
by  traveling  a  public  highway.  The  Court  of  Appeals  held  that 
"if  defendant's  liability  Is  to  rest  on  the  finding  that  the  deceased 
approached  the  crossing  along  the  public  road"  the  verdict  can- 
not stand,  but  also  held  that  plaintiff's  right  to  recover  was  not 
dependent  on  the  manner  in  which  he  approached  the  crossing, 
but  that  the  cause  of  his  death  was  the  manner  in  which  the 
train '  approached  the  crossing,  it  being  its  duty,  since  he  was 
actually  on  the  public  crossing  when  struck,  to  give  him  some 
effective  warning,  and  its  failure  to  do  so  was  negligence.  Held, 
that  the  variance  was  immaterial,  and  the  decision  ef  the  Court 
of  Appeals  is  not  in  conflict  with  previous  decisions  of  the  Su- 
preme Court, 
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4.  — :  > : :  TrespasBer.    The  rule  that  crossing  signals 

are  for  the  benefit  of  travelers  on  public  highways  and  not  for 
trespassers  has  no  application  where  deceased  was  not  a  tres- 
passer, but  actually  on  the  public  street  at  the  time  the  train 
struck  him. 


6.  :  — :  Ruling  <m  Formor  Appeal:  Law  of  Case.     That   a 

ruling  on  a  former  appeal  may  become  the  law  of  the  case  on 
a  second  appeal  is  applicable  only  when  such  prior  ruling  is  de- 
terminative of  some  issue  in  the  case. 

6.  — :  :  :  :  New  Evidence.    If  on  a  new  trial 

after  a  verdict  is  reversed,  material  evidence  on  the  question  de- 
cided is  produced,  the  ruling  on  the  first  appeal  does  not  become 
the  law  of  the  case. 

7.  :  BecoTery  on  Reply.     Decisions  of  the  Supreme  Court  to 

the  effect  that  plaintiff  must  recover,  if  at  all,  on  a  cause  of  action 
stated  in  the  petition,  and  not  on  one  stated  in  the  reply,  have 
no  application  to  a  decision  of  the  Ck>urt  of  Appeals  which  rules, 
and  properly  tinder  the  facts,  that  plaintiff's  right  to  recover  was 
limited  to  the  cause  of  action  stated  in  the  petition. 

Certiorari. 

Writ  quashed. 

J.  F.  Green  and  Barbour  £  McDavid  for  relator. 

(1)  In  disposing  of  the  case  on  appeal,  the  re-  . 
spondents  liavc  done  so  on  a  theory  not  presented  below 
and  thus  have  affirmed  the  cause  on  issues  never  present- 
ed to  the  trial  court  or  jury  by  pleadings  or  instructions. 
In  so  doing  respondents  have  failed  to  follow  the  rule  an- 
nounced on  that  subject  in  the  latest  controlling  deci- 
sions of  the  Supreme  Court  in  Brunswick  v.  Standard 
Accident  Ins.  Co.,  213  S.  W.  46;  Degonia  v.  Railroad,  224 
Mo.  588;  Chinn  v.  Naylor,  182  Mo.  595;  Desehener  v.  Rail- 
road, 200  Mo.  332;  Mirrielees  v.  Ry.  Co.,  163  Mo.  486; 
Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo.  369;  Henry 
County  v.  Citizens  Bank,  208  Mo.  226.  (2)  A  reading 
of  respondents'  opinion  discloses  that  the  case  was  af- 
firmed on  issues  and  matters  contained  only  in  the  repli- 
cation and  not  in  the  petition,    In  so  doing  respondents 
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have  failed  to  follow  a  long  line  of  decisions  of  the  Su- 
preme Court  wherein  it  has  been  held  that  a  plaintiff 
must  recover,  if  at  all,  on  the  matters  alleged  in  the  peti- 
tion, and  may  not  eke  out  such  petition  by  matters 
brought  into  the  case  by  reply.  Mathieson  v.  Railroad, 
219  Mo.  522.  .(3)  Crossing  signals  are  for  the  benefit  only 
of  travelers  on  the  public  highway,  and  not  for  tres- 
passers, and  trespassers  may  not  expect  or  depend  upon 
signals  and  they  may  not  expect  or  depend  upon  head- 
lights. It  has  been  so  ruled  in  the  following  cases :  De- 
gonia  V.  Railroad,  224  Mo.  592 ;  Burger  v.  Ry.  Co.,  112 
Mo.  246;  Frye  v.  Ry.  Co.,  200  Mo.  407;  Bell  v.  Railroad, 
72  Mo.  58;  Maxey  v.  Ry.  Co.,  113  Mo.  11;  Gurley  v.  Ry. 
Co.,  104  Mo.  223;  Evans  v.  Ry.  Co.,  62  Mo.  57;  Ayers 
V.  Railroad,  190  Mo.  2S7;  Milliken  v.  Commission  Co., 
202  Mo.  654;  Moss  v.  Fitch,  212  Mo.  502;  Hill  v.  Mining 
Co.,  119  Mo.  30.  (4)  The  l^w  as  settled  by  the  Supreme 
Court  is  that  where  a  case  has  been  tried  and  appealed 
the  opinion  rendered  by  the  appellate  court  on  such  an 
appeal  becomes  the  law  of  that  case  for  any  subsequent 
trial  and  is  binding  on  the  trial  court,  the  parties  in  in- 
terest, and  on  the  appellate  court  on  any  subsequent  ap- 
peal. May  V.  Crawford,  150  Mo.  524;  Benton  v.  St. 
Louis,  248  Mo.  102;  G-racey  v.  St.  Louis,  221  Mo.  5; 
Armor  v.  Frey,  253  Mo-  465;  Bridge  Co.  v.  Stone,  1^ 
Mo.  184.  See'  opinion  on  previous  appeal  of  this  case  of 
the  Springfield  Court  of  Appeals,  198  Mo.  App.  615. 

Collins,  Holloday  &  Stough,  Geo.  W,  Tharnherry  and 
Hamlin  (&  Hamlin  for  respondents. 

(1)  A  judgment  clearly  for  the  right,  party  under 
the  facts  and  the  law  applicable  thereto  whether  declared 
to  the  jury  or  not  declared  to  the  jury  should  not  be  dis- 
turbed for  the  very  good  reason  that  by  such  judgment 
the  real  aim  of  the  law  is  accomplished.  Facts  do  not 
give  way  to  theory  nor  are  shadows  or  technicalities 
the  real  trunk  of  the  law.  And  in  a  case  of  this  sort  a 
pertinent  inquiry  always  is,  has  the  object  of  the  law 
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been  accomplished!  Boyes'  Admr.  v.  Smiths^  Admr.,  16 
Mo.  322.  (2")  In  a  proceeding  of  this  nature  the  Supreme 
Court  wholly  ascertains  the  facts  in  a  case  from  the  writ- 
ten opinion  of  the  judges  of  the  Court  of  Appeals.  State 
ex  rel.  United  Rys.  Co.  v.  RejTiolds,  257  Mo.  19;  State 
ex  rel.  Commonwealth  Trust  Co.  v.  Reynolds,  213  S.  W. 
804.  (3)  It  cannot  be  said  by  relator  that  the  plaintiff 
pursued  one  theory  in  the  trial  court  and  then  changed 
her  theory  in  the  Court  of  Appeals.  •  (4)  The  Court  of 
Appeals  having  adjudged  and  determined  from  the  whole 
record  before  it  upon  what  real  or  actual  theory  this  case 
was  tried,  suppose  it  erred  in  its  judgment,  this  court 
cannot  quash  its  record.  State  ex  rel.  Brown  v.  Broad- 
dus,  216  Uo.  336. 

WALKER,  C.  J.— Certiorari  to  the  Springfield 
Court  of  Appeals  to  review  the  record  of  that  court  in 
the  case  of  Susie  E.  Kerr  against  Bush,  R<3ceiver  of  the 
St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany for  damages  for  the  killing  of  her  husband  through 
the  negligence  of  that  company.  Upon  a  trial  before  a 
jury  a  verdict  was  rendered  in  her  favor  in  the  sum  of 
$3500.  Prom  this  finding  an  appeal  was  perfected  to 
the  Springfield  Court  of  Appeals,  which  aflSrmed  the 
judgment  of  the  trial  court  (215  S.  W.  393).  We  are 
asked  to  quash  the  record  of  the  Court  of  Appeals  on 
the  ground  that  its  ruling  contravenes  certain  decisions 
of  this  court. 

I.  The  limit  of  our  review  is  the  opinion  of  the 
Court  of  Appeals.  If  it  does  not  disclose  a  conflict*  with 
the  former  rulings  of  this  court  then  our  power  of  sup- 

erintendence  is  at  an  end.     [State  ex  rel. 

United  Rys.  Co.  v.  Rejmolds,  257  Mo.  19, 
165  S.  W.  729;  State  ex  rel.  Dunham  v.  Ellison,  213  S. 
W.  (Mo.)  459;  State  ex  rel.  Com.  Tr.  Co.  v.  Reynolds, 
213  S.W.  (Mo.)  804]. 
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n^  The  first  contention  as  to  a  contrariety  of 
opinion  is  that  the  Court  of  Appeals  disposed  of  the 
case  upon  a  different  theory  from  that  upon 
which  it  was  tried  below.  As  to  the  theory  at  the 
trial,  the  opinion  states  that  ''the  negligence,  alleged  in 
the  petition,  is  the  failure  of  the  defendant  to  give  the 
statutory  signal  by  bell  or  whistle  on  the  train  in  question 
approaching  and  passing  over  the  public  crossing.  The 
petition  alleges  and  the  jury  found  that  the  deceased 
reached  this  crossing  by  traveling  the  public  highway. 
In  plaintiff's  reply  primarily  to  meet  the  defense  of  con- 
tributory negligence  in  that  the  deceased  went  on  the 
railroad  track  in  front  of  the  moving  train  heedlessly 
and  without  looking  or  listening,  it  is  alleged  'that  the 
night  was  very  dark,  the  engine  without  a  headlight  and 
pushing  a  car  in  front  and  that  no  signal  whatever  was 
given  for  this  crossing.^  '^ 

The  court,  after  reviewing  the  testimony  at  length, 
states  ''that  there  is  neither  any  presumption  nor  any 
evidence  on  which  to  base  a  finding  that  the  deceased 
approached  the  crossing  where  he  was  killed  along  the 
dirt  road  and  not  along  the  railroad."  Following  this 
conclusion  the  court  adds  ''that  if  defendant's  liability 
is  to  rest  on  the  finding  that  the  deceased  approached  the 
crossing  along  the  public  road,  then  to  sustain  such 
verdict  would  be  violative  of  the  rule  that  where  the 
injury  may  with  equal  or  greater  probability  have  result- 
ed from  a  different  cause  for  which  the  defendant  is 
'  not  liable,  then  the  verdict  cannot  stand ;  for  it  devolves 
on  the  plaintiff  to  prove  with  reasonable  certainty 
that  the  cause  for  which  the  defendant  is  liable  produced 
the  result  and  this  cannot  be  left  to  conjecture"  (citing 
cases). 

It  is  evident,  therefore,  that  the  specific  nature 
of  relator's  contention  as  to  a  variance  between  the 
theory  of  the  trial  court  and  the  Court  of  Appeals  con- 
sists in  their  respective  findings  as  to  the  manner  in 
which  the  deceased  approached  the  crossing.  This 
difference  to  avail  the  defendant   must  be    of.  such    a 
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nature  as  to  constitute  an  essential  factor  in  determin- 
ing defendant's  liability.  A  mere  difference  in  findings 
not  so  determinative  will  not  authorize  a  ruling  adverse 
to  the  judgment.  This  in  no  wise  militates  against  the 
well  established  rule  that  if  an  injury  may  have  result- 
ed from  one  of  two  causes  for  one  of  which  and  not  the 
other  the  defendant  is  liable,  the  plaintiff  must  show 
with  reasonable  certainty  that  the  cause  for  which  the 
defendant  is  liable  produced  the  result,  and  if  the  evi- 
dence leaves  it  to  conjecture  the  defendant  is  not  liable. 

To  this  effect  and  no  further  is  our  ruling  in 
Degonia  v.  Railroad,  224  Mo.  588,  in  which  we  held  that 
although  there  was  a  good  case  on  the  facts  it  was  not 
submitted  upon  a  proper  theory  of  the  law  and  hence 
the  judgment  could  not  be  sustained. 

In  Henry  County  v.  Citizens  Bank,  208  Mo.  225,  we 
held  that  a  suit  could  not  be  brought  upon  one  cause  of 
action  and  a  recovery  had  upon  another;  and  that  a 
case  could  not  be  tried  upon  one  theory  and  a  recovery 
had  upon  another  on  appeal. 

In  Deschner  v.  Railroad,  200  Mo.  332,  we  held  that 
where  a  case  was  tried  and  instructions  on  both  sides 
prok;eeded  on  the  theory  that  it  was  the  motorman's  duty 
to  see  and  warn  the  injured  party,  the  case  will  be 
reviewed  upon  that  theory  in  the  appellate  court. 

In  MciGrath  v.  St.  Louis  Tr.  Co.,  197  Mo.  105,  specific 
acts  of  negligence  having  been  pleaded,  a  recovery  if  had 
at  all  must  be  upon  the  acts  as  pleaded. 

In  Chinn  v.  Naylor,  182  Mo.  594,  where  the  case  was 
tried  below  upon  the  theory  that  the  land  in  contro- 
versy was  an  accretion  to  the  shore  land  of  plaintiff,  the 
latter  would  not  be  heard  upon  appeal  upon  a  different 
theory. 

In  Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo.  369,  we 
held  that  litigants  will  not  be  permitted  to  contest  a 
proceeding  upon  one  theory  and  on  appeal  shift  their 
position  by  demanding  formal  proof  of  facts  practically 
admitted  in  the  court  below. 
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In  Mirrielees  v.  Railroad,  163  Mo.  486,  where  both 
parties  tried  the  ease  upon  the  theory  that  the  defend- 
ant was  bound  to  exercise  ordinary  care  to  prevent  in- 
jury to  a  trespasser  after  it  knew  of  his  peril,  we  are 
relieved  upon  a  review  of  the  case  here  from  consider- 
ing whether  a  carrier's  liability  is  limited  to  willful  or 
wanton  injuries  or  extends  to  injuries  caused  by  want 
of  ordinary  care. 

From  these  cases,  relied  upon  by  relator,  and  many 
others  which  might  be  cited  to  the  same  effect,  it  appears 
that  the  difference  in  theory  between  the  trial  of  a  case 
and  its  review  and  disposition  upon  appeal  must,  to  au- 
thorize the  invoking  of  the  rule,  involve  a  matter -essen- 
tial to  the  rendition  of  the  judgment.  The  correctness 
of  this  conclusion  is  rendered  more  apparent  when  we 
consider  the  province  of  an  appellate  court,  which  is 
that  of  review.  Such  review  is  for  the  purpose  of  as- 
certaining if  the  real  matters  in  issue  were  tried  without 
error.  Other  than  this  the  court  iias  no  concern  because 
the  trial  court 's  ruling  upon  an  immaterial  matter  is  not 
error  (Lesser  Cot.  Co.  v.  Railroad,  114  Fed.  138,  52  C  C. 
A.  95;  Drew  v.  School  Twp.,  146  Iowa,  721) ;  further 
than  this  the  appellate  court,  having  no  original  juris- 
diction, cannot  on  appeal  consider  a  matter  not  submit- 
ted below  (Woods  v.  Bryan,  41  S.  C.  74,  44  Am.  St. 
688).  An  illuminating  dissenting  opinion  of  Wheeler, 
J.,  in  Coles  v.  Kelsey,  2  Tex.  541,  47  Am.  D.  661,  is  ap- 
posite in  this  connection.  It  is  to  this  effect:  '*If  an 
objection  not  raised  in  the  court  below  could  be  consider- 
ed in  the  appellate  court  there  would  be  no  assurance 
there  would  ever  be  an  end  to  the  litigation ;  for  should 
the  judgment  be  reversed  on  such  ground  and  the  cause 
be  again  brought  before  the  appellate  court  some  new  ob- 
jection not  before  taken  would  require  the  judgment  to 
be  reversed  and  the  cause  remanded  and  the  same  proc- 
ess might  be  continued  indefinitely.'*'  [See  also  3  C.  J. 
p.  691,  sec.  580  and  notes,  and  4  C.  J.  p.  661,  sec.  2556 
and  notes.] 
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It  remains  to  be  determined,  therefore,  whether  the 
diverse  findings  of  the  trial  court  and  the  Court  of  Ap- 
peals in  regard  to  tlje  manner  in  which  the  deceased 
approached  the  crossing  is  of  such  a  nature  as  to  bring 
the  case  within  the  rule  of  a  difference  in  theory  between 
the  trial  and  the  appellate  court.  The  Court  of  Appeals 
holds  that  if  defendant's  liability  is  to  rest  upon  the 
finding  of  the  trial  court  in  this  regard  the  verdict  can- 
not stand.  Considered  alone  this  is  an  unqualified  hold- 
ing of  non-liability  under  the  facts  stated.  But  construed 
with  reference  to  the  nature  of  the  facts  found  and  in 
connection  with  the  court's  subsequent  language  and  its 
disposition  of  the  case  upon  issues  essential  to  a  re- 
covery it  cannot  be  held  to  be  a  determinative  ruling 
upon  a  matter  at  issue. 

While  it  is  true,  as  stated  by  the  Court  of  Appeals, 
that  **it  devolves  upon  a  plaintiff  to  prove  with  rea- 
sonable certainty  that  the  cause  for  which  a  defendant 
is  liable  produced  the  result,"  the  manner  of  the  ap- 
proach of  the  deceased  to  the  crossing  had  no  relation 
to  or  connection  with  the  cause  which  resulted  in  his 
death.  This  cause  was  the  manner  in  which  the  defend- 
ant's train  approached  the  crossing.  The  duty  of  the 
defendant  was  to  give  some  effective  warning  to  free  it- 
self from  a  charge  of  negligence,  taking  into  considera- 
tion the  physical  location,  at  the  time,  of  the  deceased 
and  his  status  towards  the  defendant  due  to  said  loca- 
tion. The  evidence  discloses  that  he  wa^^  on  the  public 
crossing  when  struck  by  defendant's  train.  Thus  lo- 
cated, he  was  not  a  trespasser,  and  this  is  true  so  far  as 
concerns  the  liability  of  the  defendant,  regardless  of 
the  manner  in  which  the  deceased  approached  the  cross- 
ing; this  conclusion  accords  with  reason  and  is  in 
harmony  with  our  ruling  in  the  recent  case  of  Torrance 
V.  Pryor,  210  S.  W.  430,  which  was  followed  by  the 
Court  of  Appeals,  Gravks,  J.,  speaking  for  the  court 
in  that  case,  said  in  effect  that  *' whilst  in  a  public  high- 
way one  cannot  be  a  trespasser.  An  intention  to  shortly 
leave  the  highway  (along  the  railroad)  would  not  change 
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a  person 's  right  to  be  in  the  street,  nor  make  her  a  tres- 
passer upon  the  railroad  property  in  the  street. ' ' 

This  case  fixes  the  status  of  the  person  injured  as 
a  non-trespasser  and  as  a  consequence  defines  the  condi- 
tions of  defendant's  liability.  In  so  holding,  the  im- 
materiality  of  the  fact  as  to  the  manner  in  which  the 
injured  party  reached  the  highway  is  clearly  indicated. 
Being  immaterial,  it  is  not  an  issue.  N'ot  being  an  issue 
it  cannot  be  held  to  constitute  a  theory  upon  which  the 
case  was  tried  and  hence  the  relator's  contention  must 
be  overruled. 

III.  No  discussion  is  required  to  demonstrate  the 
inapplicability,  under  the  facts  in  this  case,  of  the  rule, 
sought  to  be  invoked  by  relator,  that  crossing  signals 
_  are  for  the  benefit  of  travelers  on  the  public 

highway  and  not  for  trespassers.  We  have 
showTi  that  the  deceased  was  not  a  trespasser  and  hence 
not  subject  to  the  rule.  The  numerous  cases  cited,  there- 
fore, in  support  of  this  rule,  with  the  correctness  of 
which  under  a  proper  state  of  facts  we  have  no  con- 
trovei^sy,  are  not  in  contravention  of  the  ruling  of  the 
Court  of  Appeals  in  this  case  and  their  citation  is  futile 
to  affect  its  judgment. 

IV.  On  a  former  appeal  of  this  case  (198  Mo.  App. 
1.  c.  615)  the  Court  of  Appeals  held  that  if  the  deceased 
came  upon  the  crossing  by  walking  along  the  railroad 
track  instead  of  the  public  road  he  was  not  entitled  to 

recover  on  the  negligence  alleged  that  his 
approach  was  by  such  public  road.  In  the 
present  opinion  the  court  held  that  although  the  deceased 
did  approach  the  crossing  by  walking  along  the  railroad 
track  the  defendant  was  nevertheless  liable.  This,  re- 
lator contends,  is  error  under  the  rule  that  the  former 
opinion,  absent  any  new  evidence,  became  the  law  upon 
a  subsequent  appeal.  This  rule  becomes  apposite  only 
when  the  ruling  in  the  former  opinion  is  determinative 
of  some  issue  in  the  case.    We  have  shown  that  the 
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finding  as  to  the  manner  of  the  approach  of  the  deceased 
to  the  crossing  was  not  to  be  so  classified.  Decisive  of 
nothing^  it  could  not,  therefore,  then  or  thereafter,  be- 
come the  law.  of  the  case.  This  conclusion  aside,  how- 
ever, there  is  in  this  case  an  equally  potent  reason  why 
the  rule  cannot  under  its  express  limitations,  be  made 
applicable.  The  facts  as  to  the  manner  in  which  the  de- 
ceased approached  the  crossing  are  not  the  same  in  the 
instant  as  in  the  former  case.  Note  the  language  pertinent 
hereto  of  the  Court  of  Appeals  in  its  opinion  here  under 
review  (215  S.  W.  1.  c.  395) :  '*0n  this  point  the  evidence 
is  not  the  same  as  at  the  previous  trial.  On  the  other  ap- 
peal we  said,  and  such  was  then  the  evidence,  that  no  one 
saw  the  deceased  after  he  left  the  town  of  Galena  going 
eastward  toward  his  home,  and  no  one  testified  as  to 
whether,  on  leaving  the  town  and  crossing  James  River 
on  the  bridge,  he  chose  to  follow  the  public  road  or  to 
follow  a  much-used  path  onto  and  along  the  railroad 
track  to  the  fatal  crossing.  Considering  the  muddy  con- 
dition of  the  dirt  road  and  the  dangers  of  going  along 
the  railroad,  one  could  *  guess'  at  which  he  did.  But 
on  this  trial  the  defendant  produced  two  witnesses 
.  .  .  who  each  testified  that  they  saw  the  deceased 
going  toward  his  home  along  the  railroad  track  on  the 
evening  he  was  killed.  Neither  had  testified  at  the  other 
trial,  and  each  said  he  had  not  told  any  one  of  seeing 
the  deceased  going  along  the  track  till  just  before  this 
trial.  .  .  .  According  to  the  positive  evidence  of 
these  two  witnesses,  the  deceased  went  onto  the  rail- 
road after  crossing  the  bridge  just  east  of  Galena  and 
walked  along  said  track  toward  his  home." 

This  excerpt  is  sufiicient  to  show  that  in  this  re- 
gard there  was  a  material  difference  in  the  testimony 
at  the  two  trials.  Under  such  circumstances  the  doc- 
trine as  to  the  binding  force  of  a  former  ruling  cannot 
be  effectively  invoked.  A  review  of  the  cases  on  this 
subject  is  comfitmatory  of  this  conclusion.  [State  v. 
Powell,  266  Mo.  106;  Armor  v.  Frey,  253  Mo.  465; 
Curtis  V.  Sexton,  252  Mo.  248;    Benton  v.   St.  Louis, 
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248  Mo.  102;  Graoey  v.  St.  Louis,  221  Mo.  5;  Bridge 
Co.  V.  Stone,  194  Mo.  184;  Maj  v.  Cra\\^ord,  150  Mo. 
524;    Keeton  v.  National  Union,  182  S.  W.  798.] 

V.    Relator  further  contends  that  the  opinion  aflBrms 
the  judgment  of  the  trial  court  upon  issues  and  mat- 
ters contained  only  in  the  reply  and  not  in  the  petition, 
in  contravention  of  the  rule  that  a  plaintiff  must  recover 
if  at  all  on  the  matters  alleged  in  the  peti- 

Pemion^or"  *^^^  ^^^  ^^*  ^^®  ^^*  *^^  latter  by  matters 
Bepiy.  brought  into    the  case  by  the  reply.    This 

contention,  inadvertently  of  course,  does  not 
correctly  state  the  Court  of  Appeals'  findings.  After 
stating  the  substance  of  the  pleadings,  which  we  have 
set  out  in  haec  verba  in  Paragraph  II  of  this  opinion, 
the  court  indicates  the  manner  in  which  it  construed  the 
reply  in  so  far  as  the  latter  affected  the  disposition  of 
the  case,  in  that  its  effect  and  purpose  was  **  primarily 
to  meet  the  defense  of  contributor}'-  negligence  set  up  in 
the  defendant's  answer."  This  was  in  harmony  with 
the  theory  upon  which  the  case  was  tried  in  which  the 
instructions  limited  the  plaintiff's  right  of  recovery  to 
the  grounds  of  negligence  stated  in  the  petition.  The 
language  of  the  opinion  being  that : 

'*0n  an  examination  of  the  entire  record,  we  find 
that  the  case  was  actually  tried  and  determined  on 
this  theory.  The  real  issue  presented  and  tried  was 
whether  any  signals  were  given  or  any  effective  warning 
sound  made  by  this  train  in  approaching  and  passing 
this  crossing  and  whether  any  conspicuous  light  was 
being  displayed,  the  dark  and  stormy  condition  being 
practically  conceded.  The  evidence  is  such  that  the 
jury  must  have  found  either  that  the  full  statutory  sig- 
nals were  given  by  this  train  or  that  no  warning  sig- 
nals whatever  were  given;  that  either  the  headlight  was 
burning  as  usual  or  that  no  light  was  displayed.  No 
middle  ground  was  presented.  Under  the  evidence  and 
instructions,  the  jurj^  could  have  acquitted  the  deceased 
of    contributory  negligence  only    by  finding    that  this 
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train  approached  this  crossing  and  struck  deceased 
thereon  without  any  sufficient  warning  by  sound  or 
whistle  to  apprise  him  in  the  exercise  of  due  care  of  its 
approach. 

*'Such,  also,  are  the  issues  presented  by  the  plead- 
ings taken  as  a  whole,  for,  while  the  petition  counts  on 
the  failure  to  give  the  statutory  signals,  the  reply  is : 

*''The  plaintiff  for  her  reply  denies  that  her 
husband  could  have  seen  or  heard  the  train  prior  to 
going  upon  the  track,  because  the  night  was  very  dark 
and  the  engine  drawing  said  train  was  running  without 
a  light  upon  the  front  end  and  that  a  car  was  attached 
to  the  front  end  of  said  engine  and  was  being  pushed 
in  front  of  said  engine;  that  no  signal  whatever  was 
given;  no  light  upon  said  engine;  therefore,  owing 
to  the  conditions  aforesaid,  her  husband  had  no  warning 
of  the  approach  of  said  train.' 

*'The  defendant  was  therefore  fully  informed  of 
the  exact  facts  which  plaintiff  intended  to  prove  and 
which  plaintiff's  evidence  as  believed  by  the  jury  did 
prove.  It  is  also  true  that,  while  plaintiff's  instructions 
predicate  liability  on  failure  to  give  the  arbitrary  stat- 
utory signals  by  bell  or  whistle  on  approaching  this 
crossing,  yet  to  so  find  under  the  evidence  necelssarily 
was  to  find  that  no  signals  or  warning  whatever  were 
given;  and  by  defendant's  instruction  on  contributory 
negligence  the  Sliding  must  have  been  for  defendant  if 
the  deceased  could  by  using  due  care  in  looking  and 
listening  have  discovf^red  the  coming  train  in  time  to 
have  avoided  being  struck  by  it." 

That  the  reply,  therefore,  either  at  the  trial  or  upon 
appeal,  had  or  wa^  attempted  to  be  given  any  other 
office  than  to  inform  the  defendant  of  the  facts  which 
plaintiff  intended  to  prove  in  rebuttal  of  the  plea  of 
contributory  negligence,  is  not  apparent  from  the  record. 

The  plaintiff's  right  of  recovery  having  been  limited 
to  the  cause  of  action  stated  in  her  petition  and  the 
triers  of  the  facts  having,  under  proper  instAictions,  so 
found,  there  is  no  substantial  merit  in  this  contention. 

39—281  Mo. 
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As  a  consequence  the  following  cases:  Mathieson  v. 
Railroad,  219  Mo.  552;  Milliken  v.  Com.  Co.,  202  Mo. 
654;  Moss  V.  Fitch,  212  Mo.  503,  and  cases  reviewed 
therein;  Hill  v.  Rich  Hill  Coal  Co.,  119  Mo.  9,  and 
Rhodes  v.  Land  &  Lumber  Co.,  105  Mo.  App.  279,  which 
announce  the  doctrine,  well  established  in  this  jurisdic- 
tion, that  a  plaintiff  must  recover,  if  at  all,  upon  the 
cause  of  action  stated  in  the  petition  and  not  upon  one 
stated  in  the  reply,  are  inapplicable. 

Finding  no  contravention  in  the  opinion  of  the 
Court  of  Appeals  with  the  last  previous  rulings  of  this 
court,  there  exists  no  ground  for  our  interference  with 
the  judgment  and  our  writ  is  therefore  quashed-  All 
concur. 


LILLIE  J.  WETZEL  et  al..  Appellants,  v.  MOLLIE  T. 

HECHT. 

Division  Two,  March  26,  1920. 

1.  WILL:  Intention:  Implied  Life  JSstate.  In  construing  a  will  ef- 
fect must  be  given  to  the  intention  of  the  testator  and,  if  neces- 
sary to  carry  out  that  intention,  an  estate,  such  as  a  life  estate, 
may  arise  by  implication  from  the  terms  of  the  will. 

2.  :  :  Life  Estate  or  Homestead.  The  will  provided  that 

"my  homestead  shall  be  left  Intact  as  long  as  my  wife  lives.  After 
she  leaves  the  homestead  Lillie  shall  have  this  as  a  home,  and  at 
her  death  it  shall  go  to  Carrie;  if  both  survive  and  neither  occupy 
the  property,  said  property  may  be  sold  and  proceeds  divided 
among  the  two."  Held,  that  the  will  gave  to  testator's  wife,  not 
a  homestead  simply,  to  be  terminated  upon  her  subsequent  mar* 
riage,  but  a  life  estate. 

3.  :  :  Homestead  During  Life.    Where  the  will  declares 


that  "my  homestead  shall  be  left  intact  so  long  as  my  wife  lives," 
the  estate  of  the  wife  cannot  be  terminated  by  her  subsequent 
marriage  without  ignoring  the  words  "so  long  as  she  lives,"  and 
also  the  word  "intact." 
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Homestead  and  Quarantine.     If  it  be  contended 


that  by  the  word  "homestead"  used  in  the  will  declaring  **my 
homestead  shall  be  left  intact  as  long  as  my  wife  lives"  the  tes- 
tator had  in  mind  the  statutory  homestead  given  by  Section  6708, 
Revised  Statutes  1909,  whereby  the  widow,  there  being  no  minor 
children,  is  vested  with  a  homestead  during  her  life  or  widow- 
hood, it  may  as  well  be  contended  that  he  had  in  mind  Section 
366,  which  provides  that  a  widow,  until  dower  be  assigned,  may 
remain  in  and  enjoy  the  mansion  house. 


— ' :    :    Qnarantine   and   Assiignment   of   Dower.     Under 

Section  366,  Revised  Statutes  1909,  which  provides  that  a  widow 
may  remain  in  and  enjoy  the  mansion  house  until  dower  be  as- 
signed, her  quarantine  interest  is  not  lost  until  dower  is  assign- 
ed, and  by  virtue  of  that  interest  she  may  maintain  or  defeat 
ejectment,  or  she  may  convey  it  and  her  grantee  acquires  the 
same  right.  And  if  the  will  declared  "my  homestead  shall  be  left 
intact  so  long  as  my  wife  lives,*'  her  dower  cannot  be  assigned 
during  her  life,  and  consequently  her  quarantine  right  must  re- 
main undisturbed  as  long  as  she  lives,  for  otherwise  the  home- 
stead could  not  remain  "intact."  By  the  words  used  the  testator 
enlarged  the  estate  which  the  statute  gave  his  widow,  and  re- 
moved the  contingency  upon  which  it  would  terminate  on  her  re- 
marriage, and  the  result  is  a  life  estate     by  implication. 


6.  :  :  Reconciling  Inconsistencies:    The    Word    Survive. 

The  will  declared  that  "my  homestead  shall  be  left  intact  as  long 
as  my  wife  lives.  After  she  leaves  the  homestead  Lillie  shall 
have  this  as  a  home,  and  at  her  death  it  shall  go  to  Carrie;  if 
both  survive  and  neither  occupy  the  property,  said  property  may 
be  sold  and  proceeds  divided  among  the  two."  Held,  first,  that 
by  the  word  "survive"  he  meant  if  the  two  daughters  survive  the 
lifetime  of  the  widow;  second,  that  by  the  words  "after  she  leaves 
the  homestead"  he  did  not  mean  "if  she  leaves,"  but  meant  any 
contingency  by  which  she  separated  herself  from  the  control  of 
the  property,  either  by  death,  marriage  or  abandonment,  but  that 
neither  marriage  nor  abandonment  would  divest  her  of  her 
quarantine  right,  which  could  be  done  only  by  her  death.  Thus 
construed,  the  apparent  inconsistencies  are  harmonized,  and  the 
result  is  a  life  estate  to  her. 

Appeal  from  Morgan  Circuit  court. — Hon.  John  G.  Slate, 

Judge. 


Affirmed. 
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Capron,  Butcher  <&  Knoap  and  John  J.  Jones  for 
appellants. 

(1)  The  controlling  rule  in  construing  wills,  is  to 
give  effect  to  the  intention  of  the  testator  as  the  same 
may  be  gathered  from  the  instrument,  if  not  violative 
of  some  established  rule  of  law.  Cox  v.  Jones,  229  Mo. 
53.  (2)  The  intention  of  the  testatol-  must  be  gathered 
from  the  will  itself.  Middleton  v.  Dudding,  183  S.  W. 
443.  (3)  The  ordinary  primary  meaning  is  to  be  ^ven 
the  language  of  a  will,  unless  other  terms  used  in  the 
will  disclose  that  such  meaning  is  repugnant  to  the  tes- 
tator's intention.  Cox  v.  Jones,  229  Mo.  53;  Mace  v. 
HoUenbeak,  175  S.  W,  876;  Lich  v.  Lich,  158  Mo.  App. 
400.  (4)  While  a  testator  may  dispose  of  his  property 
by  a  necessary  implied  devise,  yet  the  presumption  is 
very  strong  against  his  having  intended  any  devise  not 
set  forth  in  his  will.  There  must  be  a  probability  arising 
from  the  whole  will  so  strong  that  the  testator  intended 
to  make  the  devise  that  it  cannot  be  supposed  that  any 
other  intention  existed  in  the  mind  of  the  testator.  Page 
on  Wills,  sec.  468;  Enebcrg  v.  Carter,  98  Mo.  651 ;  30 
Am.  &  Eng.  Ency.  (2  Ed.)  697;  1  Jarman  on  Wills  (6 
Ed.),  p.  499. 

R.  M,  Livesay  j^uid  A.  T.  Damm  for  respondent. 

(1)  The  true  intent  and  meaning  of  the  testator  is 
the  cardinal  principle  in  the  construction  of  a  will.  And 
the  court,  construing  the  will,  should  place  itself  as  near- 
ly as  may  be  in  the  position  of  the  testator,  so  as  to  inter- 
pret his  words  in  the  light  he  intended  they  should  have. 
Sec.  583,  R.  S.  1909 ;  Gibson  v.  Gibson,  24  Mo.  227 ;  tiross 
V.  Hoch,  149  Mo.  325;  Stewart  v.  Jones,  219  Mo.  614; 
Papin  V.  Piednoir,  205  Mo.  521;  Tisdale  v.  Prather,  210 
Mo.  407.  (2)  The  testator  by  the  will  involved  in  this 
case  intended  to  devise  to  his  wife,  the  defendant  here, 
a  life  estate  in  the  premises  in  question,  and  the  trial 
court  properly  so  found.  Burnet  v.  Burnet,  244  Mo.  491; 
Armor  v.  Frey,  226  Mo.  646;    Roth  v.  Rauschenbusch, 
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173  Mk).  582;  Walton  v.  Drumtra,  152  Mo.  489;  Stewart 
V.  Jones,  219  Mo.  614;  Cross  v.  Hoch,  149  Mo.  325;  8 
Words  &  Phrases,  pp.  6826,  6827,  et  seq.  (3)  A  life 
estate  may  be  created,  without  using  express  words,  by 
implication  from  a  will,  or  by  language  of  equivalent 
meaning.  Burnet  v.  Burnet,  244  Mo.  498;  Cross  v.  Hoch, 
149  Mo.  343;  Roth  v.  Rauschenbusch,  173  Mo.  591;  Ar- 
mor V.  Frey,  226  Mo.  669.  (4)1  The  evidence  in  this  case 
does  not  show  an  abandonment  by  the  widow  of  the 
homestead  in  question;  on  the  contrary,  the  evidence 
clearly  and  conclusively  shows  that  she  had  not  '*leff 
the  homestead.  King  v.  King,  155  Mo.  40&;  Leake  v. 
King,  85  Mjo.  413;  Holmes  v.  Nichols,  93  Mo.  App.  515; 
Hines  v.  Nelson,  24  S.  W.  (Tex.)  541;  1  Words  & 
Phrases,  p.  8. 

WHITE,  C— This  suit,  under  Section  2535,  Revised 
Statutes  1909,  is  to  determine  title  to  a  tract  of  land 
in  Versailles,  Morgan  County,  Missouri.  M.  Joachimi, 
owner  of  the  land,  died  in  January,  1911,  leaving  a  will. 
The  construction  of  this  will  presents  the  issue  between 
the  parties.  The  defendant  is  the  widow  of  M.  Joachimi ; 
the  plaintiflfs  are  his  daughters  by  a  former  marriage. 

Joachimi  had  four  children  at  the  time  of  his  death ; 
two  daughters,  Lillie,  now  Lillie  Wetzel,  and  Carrie  Wal- 
ter, plaintiffs;  and  two  sons,  E.  A.  Joachimi  and  M.  L. 
Joachimi,  Jr.  The  will  of  M.  Joachimi,  executed  in  May, 
1910,  after  giving  a  nominal  simi  to  each  of  his  two  sons, 
E.  A.  Joachimi  and  M.  L.  Joachimi,  Jr.,  disposes  of  the 
balance  of  the  property  in  this  clause : 

'*To  my  daughter,  Carrie  Walter,  and  to  Lillie 
Joachimi,  and  my  dear  wife,  Mollie  G.  Joachimi,  shall 
share  alike  in  money  and  property  left,  after  my  debts 
are  paid,  except  my  homestead  in  Spurlock^s  Addition, 
shall  be  left  intact  as  long  as  my  wife  lives.  After  she 
leaves  the  homestead  Lillie  shall  have  this  as  a  home,  and 
at  her  death  it  shall  go  to  Carrie  Walter;  if  both  survive 
and  neither  occupy  the  property,  said  property  may  be 
sold  and  proceeds  divided  among  the  two,  and  in  case  of 
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Carrie  Walter's  death  before  Lillie  Joachimi's  death, 
said  property  shall  go  to  Lillie  Joachimi  or  her  heirs/' 

This  suit  involves  the  property  mentioned  as  the 
homestead  in  Spurlook  Addition.  After  her  husband's 
death  in  1911  Mrs.  Joachimi  continued  to  live  on  the 
place  until  March,  1916,  when  she  went  to  live  with  her 
daughter  by  a  former  marriage,  at  Tipton,  Missouri. 
While  there  she  married  one  Hecht  in  June,  1917,  and 
had  been  living  with  him  as  his  wife  from  that  time  up 
to  the  time  of  the  trial  in  December,  1917.  While  she 
lived  at  Tipton,  and  up  to  the  time  of  the  trial,  the  de- 
fendant continued  in  possession  of  the  property;  that 
is,  she  placed  someone  in  charge  who  paid  a  small  rent, 
and  she  retained  charge  of  two  rooms  and  kept  a  large 
part  of  her  furniture  in  the  house.  She  visited  it  occa- 
sionally from  time  to  time  during  the  two  years  she  was 
absent,  before' and  after  her  marriage,  and  sometimes 
stayed  all  night  there.  She  paid  the  taxes  for  1916,  and 
some  prior  years.  She  made  repairs,  papered,  painted 
and  put  in  sidewalks  at  different  periods  during  the  year 
1917,  both  before  and  after  her  marriage  to  Hecht.  She 
paid  all  the  taxes  that  were  paid  on  the  property  after 
her  husband 's  death.  She  swore  that  neither  of  the  plain- 
tiffs had  ever  paid  any  taxes  or  made  any  repairs  on 
the  place ;  that  no  one  lived  with  her,  but  that  she  lived 
alone  on  the  homestead  after  her  husband's  death  until 
she  went  to  live  with  her  daughter  in  Tipton.  She  said 
she  had  no  intention  of  going  away  from  this  home  per- 
manently; that  she  always  looked  upon  it  as  her  home, 
and  treated  it  as  a  home.  The  trial  court  held  that  under 
the  provision  of  the  will  set  out  the  defendant  had  a  life 
estate  in  the  property  and  rendered  judgment  in  her 
favor.    The  plaintiffs  appealed. 

I.     The  rule  of  construction  invoked  by  counsel  for 

both  parties  is   well  established  in  this  State — that  in 

,     ,     ,       construing  a  will  effect  must  l>e  given  to  the 

intention  of  the  testator  and,  if  necessary  to 

carry  out  that  intention,  an  estate,  such  as  a  life  estate, 
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may  arise  by  implication  from  tlie  terms  of  the  will. 
[Burnet  v.  Burnet,  244  Mo.  491,  1.  c.  498;  Walton  v. 
Drumtra,  152  Mo.  489,  1.  c.  507;  Armor  v.  Frey,  226  Mo. 
646,  1.  e.  669.]  To  say  that  a  life  estate  may  be  vested 
by  implication  is  but  another  way  of  saying  that  the  will 
must  be  construed  from  its  four  comers,  the  intention 
of  the  testator  gathered  from  th^  entire  instrument  and 
carried  into  effect  whether  apt  operative  terms  are  used 
or  not.  The  will,  it  is  stated,  was  written  by  the  testator 
himself,  without  the  advice  of  an  attorney,  and  the  lack 
of  aptness  in  the  use  of  words  is  due  to  that  fact. 

II.  It  is  argued  by  appellant  that  the  testator,  in 
using  the  word  ** homestead"  in  the  will,  had  in  mind 
the  statutorj^  homestead,  provided  by  Section  6708,  Re- 
vised Statutes  1909,  whereby  the  widow,  there  being  no 
minor  children,  is  vested  with  an  estate  in  the  homestead 
during  her  life  or  widowhood.  It  is  contended,  there- 
fore, that  her  rights  ceased  to  exist  by  virtue  of  the 
statute  when  she  remarried,  and  that  no  expression  in 
the  will  prevented  that  result.  If  the  testator  had  the 
law  in  mind  it  might  as  well  be  said  he  had  in  mind  Sec- 
tion 366,  Revised  Statutes  1909,  which  provides  that  a 
widow,  until  dower  be  assigned,  may  remain  in  and  en- 
joy the  mansion  house.  Ever>^  one  is  presumed  to  know 
the  law,  and  in  writing  a  will  a  testator  must  be  presum- 
ed to  write  it  with  understanding  as  to  how  the  law  would 
affect  his  estate  in  absence  of  any  modification  of  that 
effect  by  the  will.  Under  Section  366  the  widow's  quaran- 
tine interest  is  not  lost  until  dower  is  assigned  and  by 
virtue  of  that  interest  she  may  maintain  ejectment  or 
defeat  ejectment.  She  may  convey  it  and  her  grantee  ac- 
quires the  same  right.  [Phillips  v.  Presson,  172  Mb.  24, 
1.  c.  27;  Thomas  v.  Black,  113  Mo.  66,  1.  c.  70;  King  v. 
King,  155  Mo.  406;  Brown  v.  Moore,  74  Mo.  633;  Smith 
V.  Stephens,  164  Mo.  1.  c.  422 ;  Coulson  v.  La  Plant,  196 
S.  W.  1144,  1.  c.  1147.]  The  case  last  cited,  opinion  by 
Judge  Graves,  reaflSirms  the  doctrine  in  the  earlier  cases 
construing  that  section.  The  right  of  the  defendant  un- 
der Section  366,  therefore,  would  defeat  recovery  in  this 
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case,  and  would  dispose  of  the  case  without  further  con- 
sideration but  that  the  trial  court  in  rendering  judgment 
determined  the  widow  was  entitled  to  a  life  estate. 

in.  In  order  to  determine  the  propriety  of  that 
judgment  the  paragraph  of  the  will  quoted  must  be  con- 
sidered and  construed.  The  first  provision  that  chal- 
lenges attention  is  the  statement:  *'My  homestead  in 
Spurlock  Addition  shall  be  left  intact  as  long  as  my  wife 
lives." 

It  is  argued  by  appellant  that  by  the  word  *' intact" 
it  is  meant  there  should  be  no  sale  or  partition,  of  the 
property  while  the  wife  Uves.  By  the  same  token,  if  it 
is  to  remain  intact,  whatever  interest  the  wife  had  in 
it  must  remain  the  same  as  long  as  she  lives.  We  couldn't 
give  effect  to  what  evidently  was  in  the'  testator's 
mind  if  her  interest  might  be  extinguished  or  abridged 
during  the  time  of  her  life.  If  no  change  in  interest  could 
take  place,  then  her  dower  could  not  be  assigned  and  con- 
sequently her  quarantine  right  must  remain  undisturbed 
as  long  as  she  lives. 

If  the  testator  had  the  statute  relating  to  home- 
steads in  mind,  evidently  it  was  his  purpose  to  extend 
her  right  beyond  the  period  of  any  marriage  and  until 
her  death;  that  is,  he  enlarged  the  estate  which  the  stat- 
ute gave  her  and  removed  the  contingency  by  which  it 
would  terminate  on  her  marriage.  Further,  if  he  had  in 
mind  the  quarantine  section  (366)  then  he  intended  to 
forbid  an  action  to  assign  dower  during  her  life.  This 
conclusion  results,  on  the  theory  of  the  appellant,  as  to 
the  testator's  intention  in  using  the  word  '* intact." 

What  is  meant  by  vesting  a  life  estate  by  implication 
is  that  the  intention  of  the  testator  when  carried  out 
has  the  effect  to  give  one  the  enjoyment  of  property  for 
life.  Here,  if  the  effect  of  the  will  is  to  prohibit  an  as- 
signment of  dower  and  thus  to  give  the  widow  the  full 
possession  and  enjoyment  of  the  premises  under  her 
quarantine  right  as  long  as  she  lived — a  right  which  she 
might  convey  and  could  not  forfeit — the  result  is  a  life 
estate.    There  seems  no  escaj>e  from  that  conclusion.  . 
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That  result  is  reenf  orced  by  the  last  sentence  in  that 
paragraph  of  the  will.  In  speaking  of  his  two  daughters 
the  testator  adds : 

''If  neither  occupy  the  property,  and  if  both  sur- 
vive, said  property  may  be  sold  and  proceeds  divided  be- 
tween two.'* 

By  this  he  means  the  homestead  need  not  remain 
''intact^'  if  the  two  daugjiters  survive.  Survive  whatt 
Obviously  the  period  during  which  the  property  is  to 
remain  intact,  the  lifetime  of  the  widow. 

This  construction  would  be  quite  easy  but  for  the 
apparent  contradiction  in  the  sentence  sandwdched  be- 
tween the  two  mentioned,  as  follows:  ''After  she  (the 
widow)  leaves  the  homestead,  lillie  shall  have  this  as 
a  home  and  after  her  death  it  shall  go  to  Carrie  Walter.'* 

It  is  necessary  to  harmonize  that  with  the  rest,  if 
possible,  so  as  to  give  effect  to  the  whole.  It  is  signilfi- 
cant  that  the  testator  did  not  say  if  she  leaves,  but  he  said 
^^  after''  she  leaves.  It  was  not  a  contingency  but  a  cer- 
tainty which  he  was  providing  for.  There  could  be  no 
certainty  that  she  would  abandon  the  property;  there 
was  certainty  that  she  would  die.  It  might  be  possible 
to  say  the  testator  had  in  mind  any  contingency  by  which 
she  separated  herself  from  the  control  of  the  property, 
either  by  death,  marriage  or  abandonment.  Either  of 
these  contingencies  would  be,  in  a  sense,  leaving  the 
prO'perty.  However,  neither  marriage  nor  abandonment 
would  divest  her  of  her  quarantine  right,  to  the  full  and 
complete  enjoyment  of  the  premises.  That  could  only 
be  accomplished  by  her  death. 

To  recapitulate :  the  intention  of  the  testator,  as  ex- 
pressed in  rather  clear  terms  when  he  said  the  property 
was  to  be  "intact"  during  the  life  of  his  wife,  was  to 
prohibit  any  change  in  that  stattis  of  the  property  so  far 
as  her  interest  in  it  was  concerned.  All  her  rights,  given 
to  her  by  law,  were  to  remain  as  long  as  she  lived,  and 
good  against  any  assaults  upon  same  either  by  suit  for 
partition,  assignment  of  dower,  or  any  other  proceeding 
which  would  affect  the  present  state  of  title.   Under  that 
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provision  of  the  will  and  the  quarantine  statute  she  ac- 
quired in  efifect  a  life  estate. 

This  would  harmonize  the  apparent  inconsistencies 
in  the  paragraph  of  the  will  quoted. 

The  judgment  is  affirmed.  Railey  and  Mozley,  CC, 
concur. 

PER  CURIAM :— The  foregoing  opinion  by  White, 
C,  is  adopted  as  the  opinion  of  the  court..  All  of  the 
judges  concur. 


THE  STATE  v.  HENRY  C.  FOSTER,  Appellant. 

Division  Two,  Biarcb  26,  1920. 

L.  IKFOBMATION:  Shootiiig  at  Another.  An  information  charg- 
ing a  crime  under  Section  4481,  Revised  Statutes  1909,  is  suffi- 
cient if  it  fonows  the  language  of  the  statute,  since  it  embodies 
an  the  essential  elements  of  the  crime  denounced  and  hence  need 
not  be  pleaded. 

I.  ^:  :  Omission  of  Word  Of.  It  is  essential  that  an  in- 
formation charging  the  crime  denounced  by  Section  4481,  Re- 
vised Statutes  1909,  allege  that  the  act  of  shooting  at  another  was 
done  "on  purpose  and  of  his  malice  aforethought;*'  but  the  omis- 
sion of  the  word  "of"  in  the  phrase  that  defendant  "did  then  and 
there,  on  purpose  and  his  malice  aforethought,"  etc.,  was  not  mis- 
leading did  not  destroy  the  sense  of  the  sentence,  nor  impair  the 
sufficiency  of  the  information. 


3.  :  ;  Did  Commit  Great  Bodily  Harm.    An  information 

charging  that  defendant  did  shoot  another  "with  intent him 

to  maim  and  commit  great  bodily  harm"  does  not,  by  the  use 

of  the  words  ''commit  great  bodily  harm,"  injure  defendant.  These 
words  are  equivalents  of  an  averment  of  an  intent  on  defendant's 
part  to  inflict  an  injury  permanent  in  its  nature,  or  more  serious 
than  an  ordinary  battery,  but  they  mean  nothing  more  than  the 
word  "maim,"  and  at  their  worst  are  only  tautological. 

4.  ^:  '.:  Jeofails.    Under  the  Statute  of  Jeofails  (Sec.  6115. 

R.  S.  1909)  no  defect  or  imperfection  in  an  information  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of  appel- 
lant can  be  of  any  avail  on  appeal. 
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5.  INTENT:  Specific  Proof:  Inference.  Even  if  proof  of  specific  in- 
tent to  maim  another  is  necessary  in  view  of  the  language  of  the 
statute,  proof  of  facts  from  which  the  Jntent  may  be  inferred  is 
sufficient;  and  such  inference  may  be  drawn  from  proof  that  de- 
fendant shot  another  with  a  double-barreled  sbot-gun,  loaded  with 
leaden  balls  and  gun  powder,  on  purpose  and  of  malice  afore- 
thought, and  infiicted  wounds  calculated  to  maim. 

6.  :  To  Malm:  Meaning.     The  word  "maim"  has  no  technical 

meaning,  but  means  to  inflict  some  serious  bodily  injury.  Thus 
classified,  there  is  no  occasion  to  couple  the  commission  of  the 
act  of  shooting  at  another  with  a  specific  "intent  to  maim''  in 
order  to  constitute  the  offense  denounced  by  the  statute  (Sec. 
4481,  R.  S.  1909). 

7.  INSTBITOTION:  Omission  of  Words  "Of  MaUce  Aforethought:" 
Jail  Sentence.  The  statute  (Sec.  4481,  R.  S.  1909)  declared  that 
"every  person  who  shall,  on  purpose  and  of  his  malice  afore- 
thought, shoot  at  another,  with  intent  to  malm,"  etc.,  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  exceeding  ten 
years.  The  instruction  for  the  State,  designed  to  cover  the  whole 
case,  omitted  the  words  "with  malice  aforethought."  Held,  not 
error,  for  two  reasons:  first,  another  statute  (Sec.  4904,  R,  S. 
1909)  authorized  a  conviction  for  a  less  offense  and  defendant's 
punishment  was  assessed  at  twelve  months'  imprisonment  in  the 
county  jail;  and,  second,  errors  in  instructions  concerning  a  high- 
er degree  of  the  offense  than  that  of  which  a  defendant  was  con- 
victed are  not  available  to  him. 

Appeal  from  Buchanan  Circuit  Court. — Hon.   TL   W. 

JJttz,  Judge. 

Affirmed. 

Randolph  &  Randolph  for  appellant. 

(1)  The  infoiTnation  in  this  case  is  fatally  defec- 
tive anri  the  demurrer  thereto  should  have  been  sus- 
tained. It  is  difficult  to  tell  which  section  of  the  statutes 
this  information  was  attempted  to  be  drawn  under.  The 
charge  of  assault  with  intent  to  maim  is  coupled  with  the 
language  '*and  commit  great  bodily  harm."  Section 
4481  is  the  section  which  mentions  particularly  assault 
with  intent  to  maim,  but  there  is  no  such  offense  in  the 
statutes  as  the  offense  of  **  commit  great  bodily  harm.'^ 
The  offense  contemplated  by  Section  4482  i&  a  distinct  of- 
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fense  and  is  not  an  inferior  degree  of  the  offense  con- 
templated by  Section  4481.    State  v.  Burk,  89  Mo.  639; 
State  V.  Lockwood,  119  Mb.  463.    The  indictment  does 
not    allege  that  the  act  wias    dont  of  his  malice  afore- 
though,  but  uses  this  language:     *'and  did  then    and 
there  on  purpose  and  his  malice  aforethought.^*  State 
V.  Rector,  126  Mo.  340.     (2)     The  instruction  oflfered 
by  defendant  in  the  nature  of  a  demurrer  to  the  evi- 
dence at  the  close  of  the  evidence  on  the  part   of   the 
iState  should  have  been  given  as  there  was  positively  no 
evidence  of  any  kind  or  character  of  any  intent  to  maim. 
It  was  clearly  shown  that  the  purpose  of  the  defendant 
was  to  drive  the  prosecuting  witness  from  the  premises 
where  he  was  trespassing  and  tearing  down  the  fence  of 
the  defendant.     The  distance  between  the  prosecuting 
witness  and  the  defendant  at  the  time  the  shot  was  fired 
Would  absolutely  preclude  the  idea  of  an  assault  with 
intent  to  commit  the  crime  of  mayhem.     Proof  of  an 
assault  with  intent  to  kill  would  not  meet  the  evidence 
required  under  this  information.    State  v.  Kyle,  177  MSo. 
669;    State  v.  Ballard,  304  Mo.  634.     (3)    In  that  same 
connection  the  court  made  improper  remarks  in  the  pres- 
ence of  the  jury,  and  in  that  same  connection  the  pri- 
vate attorney  of  the  prosecuting  witness  made  and  was 
permitted  to  make  improper  remarks  in  the  presence  of 
the  jury  and  to  ask  questions  which  were  improper,  with 
no  other  purpose  than  to  create  prejudice  against  the 
defendant.    State  v.  Ulricli,  110  Mo.  365;  State  v.  Pren- 
dible,  165  Mo.  354;    State  v.  Fisher,  124  Mo.  464;  State 
V.  Young,  99  Mo.  682.     (4)  It  was  improi>er  and  prej- 
udicial to  the  defendant  for  the  court  to  permit  Mr. 
Lockwood,  the  private  attorney  of  the  prosecuting  wit- 
ness, to  cross-examine  defendant  as  to  matters  concern- 
ing which  he  was  not  asked  on  direct  examination.  R. 
S.  1909,  sec.  5242;  State  v.  Grant,  144  Mo.  63;  State  v. 
Hathhom,  166  Mo.  239;     State  v.  Kyle,  177  Mto.  663; 
State  V.  Bell,  212  Mo.  123.    (5)    The  instruction  for  the 
State  shows    an  effort  to  cover    both  Section  4481    and 
Section  4482,  but  does  not  follow  the  information  in  thati 
it  does  not  use  the  words  *' malice  aforethought'*  and 
uses  the  term  **to  maim  and  do  great  bodily  harm.**  To 
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assault  with  intent  to  niaim  is  one  offense  cognizable 
under  Section  4481,  and  an  assault  with  intent  to  do 
great  bodily  harm  is  a  separate  and  distinct  offense  un- 
der Section  4482  and  they  cannot  be  so  combined  in  one 
instruction.  If  there  is  an  intent  to  maim,  then  the  in- 
tent to  do  great  bodily  harm  is  absent,  except  that  maim- 
ing might  result  in  great  bodily  harm.  One  offense  is  to 
do  the  act  prohibited  by  Section  4480 ;  the  other  is  to  do 
an  entirely  different  act  with  an  entirely  different  pur- 
pose. The  punishment  mentioned  in  the  instruction  is 
the  punishment  provided  for  in  Section  4482.  There  can 
be  no  assault  w^ith  intent  to  maim  except  ^*  of  malice 
aforethought,^^  because  such  an  assault  is  a  deliberate 
assault  conceived  and  carried  out  for  the  purpose  of 
maiming  the  subject  of  the  ajssault.  State  v.  Priestley, 
74  Mk).  24;  State  v.  Dalton;  106  Mo.  464;  State  v.  Whit- 
s^t.  111  Mo.  202;  State  v.  School,  130  Mo.  396;  State 
V.  Hayden,  141  Mo.  311.  (6)  The  defendant  was  en- 
titled to  have  the  jury  instructed  as  to  the  meaning  of 
the  word  maim  and  that  the  assault  must*  have  been  with, 
the  intent  to  commit  thia  crime  of  mayhem.  The  defend- 
ant specifically  asked  of  the  court  to  instruct  on  that 
point. 

Frank  Wl  McAllister,  Attorney-General,  and  Lewis 
H.  Cook,  Special  Assistant,  for  respondent. 

(1)  The  information  is  sufficient  ip  form  and  sub- 
stance. It  fully  informs  the  defendant  of  the  nature  and 
cause  of  the  accusation  against  him.  State  v.  Nieuhaus, 
217  Mo.  343;  Kelley's  Grim.  Law  &  Proc.  sees.  580-582; 
R.  S.  1909,  sec.  4483.  (2)  The  instruction  besides  de- 
fining *' feloniously '^  correctly  states  the  law  under  Sec. 
4483,  R.  S.  1909.  State  v.  Webb,  266  Mo.  680.  (3)  The 
appellant  complains  because  the  court  refused  to  in- 
struct on  the  question  of  whether  or  not  Aubuchon  was 
in  the  act  of  committing  a  trespass  when  the  shot  men- 
tioned in  evidence  was  fired.  The  instruction  was  prop- 
erly refused  under  the  evidence  in  the  ease.  Aubuchon 
was  fifty  yards  from  the  appellant  constructing  a  line 
fence  with  his  back  turned  when  appellant  fired  withoi^^^ 
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warning.  The  testimony  shows  that  the  only  reason  the 
prosecuting  witness  committed  an  act  of  trespass  was  to 
prohibit  ^the  stock  of  the  appellant  from  trespassing  on 
the  land  in  Aubuchon's  possession.  Had  death  resulted 
from  the  shooting  the  appellant  would  have  been  guilty 
of  manslaughter  in  the  third  degree  and  the  appellant 
cannot  be  heard  to  complain.    R.  S.  1909,  sec.  4463. 

WALKER,  C.  J. — Appellant  was  convicted  in  the 
Circuit  Court  of  Buchanan  County  in  June,  1919,  of  an  as- 
sault with  intent  to  maim  and  do  great  bodily  harm  and 
his  punishment  assessed  at  twelve  months'  imprison- 
ment in  the  county  jail.  From  the  judgment  rendered 
thereon  he  appeals. 

Aside  from  formal  averments,  the  information  is  as 
follows:  **that  on  or  about  the  7th  day  of  August,  1918, 
at  said  county,  Henry  C.  Foster  in  and  upon  one  Dennis 
Aubuchon,  feloniously,  on  purpose  and  of  hi^  malice 
aforethought  did  make  an  assault,  and  did  then  and 
there  on  purpose  and  his  malice  aforethought  felonious- 
ly shoot  at  him,  the  said  Dennis  Aubuchon,  with  a  cer- 
tain deadly  and  dangerous  weapon,  to-wit,  a  double- 
barreled  shot-gun,  loaded  then  and  there  with  gun  pow- 
der and  leaden  balls,  which  he,  the  said  Henry  C.  Foster, 
then  and  there  held  in  his  hand,  with  intent  then  and 
there  him,  the  said  Dennis  Aubuchon,  on  purpose,  of 
his  malice  aforethought,  feloniously  to  maim  and  com- 
mit great  bodily  harm;  against  the  peace  and  dignity  of 
the  State.'' 

Appellant  and  the  prosecuting  witness,  Aubuchon, 
occupied  adjoining  tracts  of  land.  The  former  had  built 
a  wire  gap  in  a  fence  which  enclosed  a  small  portion  of 
his  tract,  the  purpose  of  which  was  to  admit  his  cattle  to 
a  spring  of  water.  The  fence  of  which  this  gap  was  a 
part,  connected  with  that  enclosing  the  land  of  Aubu- 
chon. The  latter  objected  to  the  use  of  the  gap  by  the  ap- 
pellant for  the  purpose  mentioned.  On  the  morning  of 
the  assault,  Aubuchon,  aided  by  his  sons  and  a  hired 
man,  went  to  where  the  gap  was  located  and  proceeded 
to  tear  it  and  the  fence  connecting  it  ^dth  appellant's 
land  down,  and  to  build  a  closed  fence  gf .^hij^  own  instead 
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of  that  of  appellant.  The  latter,  having  been  notified  of 
the  proceeding,  went  to  the  scene,  armed  with  a  shot- 
gun and  an  axe.  Walking  towards  Aubuchon,  he  or- 
dered him  off  of  the  premises.  The  latter  ignored  the 
order,  when  the  appellant  fired  at  him  with  the  shot-gun, 
a  few  shots  striking  him  on  the  hand  and  hip.  Aubuchon, 
with  his  sons  and  help,  left  the  scene.  Appellant  there- 
upon cut  the  wires  of  the  fence  Aubuchon  had  built  and 
replaced  his  own  fence  and  the  gap. 

I.  The  statute  (Sec.  4481,  R.  S.  1909)  upon  which 
this  prosecution  is  based  provides,  so  far  as  applicable  to 
the  facts  in  evidence,  that  every  person  who  shall  on  pur- 
pose  and  of  his  malice  aforethought  shoot 
at  another  with  the  intent  to  maim  such 
person  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  exceeding  ten  yeai*s.  Thus  the  crime  of  shoot- 
ing at  a  human  being  is  specifically  prohibited  and  by  the 
terms  of  the  statute  classified  as  a  felonious  assault. 
[State  V.  Curtner,  262  Mo.  218;  State  v.  Bunyard,  253 
Mo.  1.  c.  355.]  An  essential  allegation  in  a  charge  ba^ed 
on  this  statute  is  that  the  act  was  committed  feloniously, 
on  purpose  and  with  malice  aforethought.  [State  v. 
Anderson,  252  Mo.- 83;  State  v.  Harris,  209  Mo.  1.  c.  434; 
State  V.  Temple,  194  Mo.  1.  c.  234;  State  v.  McDonald,  67 
Mo.  13;  State  V.  Seward,  42  Mo.  1.  o.  208;  State  v.  Har- 
ris, 34  Mo.  347.1  The  felonious  intent  with  which  the 
act  was  committed  is  properly  charged.  [State  v.  Bond, 
191  Mo.  567.]  As  we  held  in  State  v.  Phelan,  66  Mo. 
547,  and  numerous  other  cases  reviewed  in  State  v. 
Bond,  supra,  the  charging  of  an  offense  under  Section 
4481  is  sufficient  which  follows  the  language  of  the  stat- 
ute, which  embodies  all  of  the  essentials  necessary  to 
define  the  crime  denounced  and  hence  more  need  not  be 
pleaded.  [State  v.  Bersch,  276  Mo.  397.]  A  charge  thus 
framed  conforms  not  only  to  the  rules  of  criminal  plead- 
ing that  nothing  shall  be  left  to  implication  or  intend- 
ment, but  to  the  constitutional  requirement  that  the  ac- 
cused shall  be  apprised  of  the  nature  and  cause  of  the 
accusation  against  him.  [State  v.  Stegner,  276  Mo. 
427,  207  S.  W.  1.  c.  828.] 

Digitized  by  VjOOQ IC 


624  SUPREME  COURT  OF  MISSOURI. 

state  V.  Foster. 

It  is  also  contended  that  the  information  is  defect- 
ive in  the  omission  of  the  word  *'of "  preceding  the  words 
''malice  aforethought"  in  the  phrase  ''and  did  then  and 
there  on  purpose  and  his  malice  aforethought,"  etc. 
The  omission  of  the  word  ''of"  was  not  misleading,  did 
not  destroy  the  sense  of  the  sentence  from  which  it  was 
omitted  and  hence  this  contention  is  not  entitled  to  seri- 
ous consideration.  The  disposition  of  the  courts  in  the 
review  of  criminal  cases,  while  not  ignoring  or  denying 
any  substantial  right  of  the  accused,  is  to  so  construe  the 
record  of  conviction  as  to  promote  the  administration  of 
justice.  Such  a  purpose  would  be  frustrated  by  the  serious 
entertainment  of  such  a  frivolous  contention  as  is  here 
sought  to  be  introduced.  [State  v.  Keener,  225  Mo.  1.  o. 
494;  State  v.  Perrigin,  258  Mo.  1.  c.  236;  State  v.  Massey, 
274  Mo.  578.] 

The  addition  of  the  words  "and  conunit  great  bodily 
harm"  following  the  word  "maim"  in  the  information  is 
also  a  subject  of  complaint  In  what  respect  the  appel- 
lant is  injured  by  this  addition  we  are  not  told.  The  add- 
ed words  are  the  equivalents  of  an  averment  of  an 
intent  on  the  part  of  the  appellant  to  inflict  an  injury 
permanent  in  its  nature  or  more  serious  than  an  ordi- 
nary battery.  [Territory  v.  Ay  re,  15  N.  M.  581;  Lam- 
bert V.  State,  80  Neb.  62;  Boykin  v.  People,  22  Colo. 
503;  State  v.  West,  45  La.  Ann.  14;  MicDonald  v.  State, 
89  Tenn.  161.]  In  short,  they  mean  nothing  more  than 
is  expressed  by  the  word  "maim"  and  the  only  tenable 
objection  which  can  be  urged  to  their  use  is  that  it  is 
tautological.  This  may  entitle  the  objection  to  rhetor- 
ical, but  not  to  judicial,  consideration.  Nor  does  the 
use  of  the  words  complained  of  come  within  the  rule  of 
criminal  practice  that  if  an  allegation  is  made  in  an  un- 
necessarily minute  manner  the  proof  must  satisfy  the 
descriptive  as  well  as  the  main  part,  as  one  is  essential  to 
the  identity  of  the  other,  because  the  descriptive  words 
here  are  redundant  or  mere  surplusage,  and  may  be  so 
regarded.  [State  v.  Harris,  209  Mo.  423;  State  v.  Akin, 
94  Iowa,  50.]  "Lest,  therefore,"  as  Lord  Hale  said,  in 
effect,  "such  overgrown  curiosity  and  nicety  of  expres- 
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sion  as  is  here  exhibited,  should  become  a  disease  of 
the  law,  we  applv  the  timely  remedy  of  overruling  this 
contention.^'     [2  Hale  PI.  Cr.  193.] 

Notwithstanding  the  disposal  of  all  of  the  objections 
to  the  information  under  precedents  respectively  appli- 
cable to  each,  all  might  have  been  held  insufficient  and  im- 
material under  the  liberal  provisions  of  our  Statute  of 
Jeofails,  in  That  none  embody  any  defects  or  imperfec- 
tions which  tend  to  the  prejudice  of  the  substantial 
rights  of  the  appellant.  [Sec.  5115,  R.  S.  1909;  State 
V.  Sovem,  225  Mo.  589?  State  v.  MbConnell,  240  Mo.  272; 
State  V.  Massev,  274  Mo.  585;  State  v.  Allen,  267  Mo. 
56.] 

II.  It  is  contended  that  there  was  a  failure  of  proof 
of  a  specific  intent  on  the  part  of  appellant  to  commit 
the  offense  with  which  he  was  charged.  This  con- 
tention is  based  upon  the  assumption  that  an 
assault  to  maim  or  in  fact  any  assault  denounced  in  Sec- 
tion 4481  supra,  belongs  to  that  class  of  crimes  of  which 
a  specific  intent  to  accomplish  a  particular  purpose  is 
an  essential  element,  and  for  which  proof  of  general 
malice  or  criminal  intent  will  not  sustain  a  conviction, 
and  where  this  rule  obtains,  that  the  burden  is  on  the 
State  to  establish,  either  by  direct  or  circumstantial  evi- 
dence, that  the  act  was  done  with  the  requisite  specific 
intent.  In  such  cases,  however,  it  is  sufficient  to  prove 
facts  from  which  the  specific  intent  may  be  iaf erred. 
Such  inference  is  authorized  even  in  homicide  cases  from 
the  character  of  the  assault,  the  use  of  a  deadly  weapon 
and  other  attendant  circumstances.  To  illustrate:  In 
State  V.  Wansong,  271  Mo.  1.  c.  57,  citing  many  cases,  we 
held,  in  a  case  of  felonious  assault,  that  the  use  of  a 
deadly  weapon,  in  the  absence  of  qualifying  facts,  would 
authorize  a  presumption  of  law  as  to  the  murderous 
intent  of  the  defendant.  In  State  v.  Mterkel,  189  Mo. 
1.  c.  319,  an  embezzlement  case,  we  held  that  the  intent 
of  the  defendant  necessary  to  constitute  the  offense  with 
which  he  was  charged  may  be  inferred  from  the  doing 
of  the  wrongful  act.    In  State  v.  Hall,  85  Mo.  1.  c.  673,  a 
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larceny  case,  a  like  rule  was  announced  to  the  effect  that! 
the  defendant's  intent  was  presumed  to  be  that  which 
was  the  natural  consequence  of  the  offense  with  which 
he  was  charged.  In  State  v.  Doyle,  107  Mo.  1.  c.  44,  a 
case  of  felonious  wounding,  an  instruction  was  held 
proper  which  told  the  jury  that  they  might,  in  the  ab- 
sence of  qualifying  facts,  if  they  found  that  the  defend- 
ant conamitted  the  assault  with  a  deadly  weapon,  infer 
that  he  intended  to  kill. 

If  the  nature  of  the  offense  at  bar  is  such  as  to  jus- 
tify the  conclusion  that  proof  of  specific  intent  is  neces- 
sary to  sustain  a  conviction,  then  a  like  rule  will  apply 
to  the  foregoing  cases,  in  which  the  offenses  described 
are  of  such  a  nature  as  to  render  like  proof  necessary. 
As  shown,  however,  we  held  affirmatively  in  these  cases 
that  a  legal  presumption  of  criminal  intent  as  charged 
would  arise  from  proof  of  the  unlawful  act.  To  par- 
ticularize, that  proof  of  an  assault  would  authorize  an 
inference  of  an  intent  to  kill ;  and  that  proof  of  obtain- 
ing and  withholding  property  under  the  facts  in  evi- 
dece  would  authorize  the  inference  in  the  one  case  of  an 
intent  to  embezzle  and  in  the  other  of  an  intent  to  steal 
The  proof  in  the  case  at  bar  shows  an  assault  with 
a  deadly  weapon  and  the  infliction  of  wounds  calculated 
to  maim.  Measured,  therefore,  by  our  former  prece- 
dents, the  act  and  attitude  of  the  appellant  at  the  time 
of  the  offense,  his  use  of  a  deadly  weapon,  and  the 
manner  in  which  he  inflicted  the  wounds  upon  the  prose- 
cuting witness  (State  v.  Grant,  144  Mo.  56),  are  ample  to 
sustain  the  conclusion  that  he  intended  the  natural  and 
probable  consequences  of  his  act  and  that  an  inference 
of  guilty  intent  as  charged  was  authorized. 

While  we  regard  the  evidence  adduced  as  sufficient 
to  establish  the  specific  intent  with  which  the  offense  was 
committed,  a  reference  to  the  rule  announced  in  State  v. 
Lentz,  184  Mo.  223,  and  in  earlier  cases,  in  reference  to 
the  proof  of  such  intent,  is  not  inappropriate.  We  there 
held  that  **if  the  statute  does  not,  in  creating,  the  of- 
fense, couple  with  the  commission  of  the  act  a  specific 
intent,  but  simply  makes  the  commission  of  the  act   a 
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criminal  offense,  and  the  act  is  wrong  in  itself,  the 
intent  may  be  inferred  from  the  unlawful  commission  of 
the  act.  ^' 

The  appellant  is  charged  with  an  assault  with  intent 
to  maim.  The  phrase  **with  intent  to  maim*'  is  simply 
descriptive  of  the  character  of  the  offense.  The  words 
*^to  maim,"  as  we  lield  in  State  v.  Niouhaus,  217  Mo. 
332,  have  no  technical  meaning  and  should  be  construed 
in  their  plain  ordinary  sense ;  as  usually  defined,  they 
mean  the  infliction  of  some  serious  bodily  injury.  The 
offense  as  charged,  therefore,  under  a  proper  construc- 
tion of  the  statute,  may  be  designated  as  a  felonious  as- 
sault. [State  V.  Brown,  60  Mo.  141;  State  v.  Thomp- 
son, 30  Mo.  470.]  Thus  classified,  there  is  no  occasion 
as  required  by  the  rule  quoted,  for  coupling  the  com- 
mission of  the  act  with  a  specific  intent  to  maim  in  order 
to  constitute  the  offense  charg-ed.  Hence  proof  of  the 
commission  of  the  felonious  assault  will  authorize  the 
presumption  of  the  criminal  intent  of  the  appellant  as 
charged. 

III.  We  have  reviewed  the  record  in  an  effort  to 
ascertain  if  error  was  committed  in  the  rulings  on  the 
testimony.  The  liberality  of  the  trial  court  in  the  ad- 
mission of  testimony  for  the  prosecution,  as  well  as  for 
the  defense,  is  manifested  in  the  length  of 
the  transcript.  -Much  of  that  admitted  was 
irrelevant  and  that  excluded  was  of  a  similar  nature. 
The  probative  facts  for  the  prosecution  were  plain  and 
simple.  They  established  the  assault  and  the  manner  in 
which  it  was  committed.  Proof  of  the  latter  was  suffi- 
cient to  authorize  the  inference  of  criminal  intent  as 
charged.  No  material  facts  entitled  to  serious  consider- 
ation were  offered  by  the  appellant  in  rebuttal.  His 
defense  was  mainly  technical.  This  will  in  a  measure 
afford  an  explanation,  if  it  does  not  furnish  a  reason, 
for  the  wide  range  of  the  testimony,  especially  that  of- 
fered on  behalf  of  appellant.  A  flood-tide  of  testimony, 
in  the  absence  of  defensive  facts,  increases  opportunities 
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for  error.  Despite  this  fact  we  have  discovered  no  rul- 
ing upon  the  testimony  which,  upon  a  reasonable  inter- 
pretation, can  be  held  to  have  been  prejudicial  to  the 
defendant. 

rV.  Our  holding  as  to  the  sufficiency  of  the  indict- 
ment and  that  of  the  evidence  to  sustain  the  verdict, 
In  tnicti  pretermits  any  discussion  as  the  propriety 
'  of  the  instruction  asked  by  the  appellant  in 
the  nature  of  a  demurrer  to  the  evidence. 

It  is  contended  that  the  instruction  given  by  the 
court  covering  the  case  was  erroneous  in  the  omission 
therefrom  of  the  words  **with  malice  aforethought.'' 
This  would  have  constituted  error  if  the  appellant's 
punishment  had  been  assessed  under  the  statute  upon 
which  the  information  was  based.  This  was  not  done, 
hpwever,  but  in  conformity  with  the  instructions  which 
were  authorized  by  the  testimony,  and  under  the  au- 
thority of  Section  4904,  Revised  Statutes  1909,  the  con- 
viction was  for  a  less  offense  than  that  charged,  the 
punishment  being  assessed  at  twelve  months  in  the 
county  jail.  Appellant,  therefore,  has  no  cause  of  com- 
plaint, not  only  by  reason  of  this  statute,  but  under  the 
.  rule  of  more  general  application,  that  we  will  npt  lend 
a  listening  ear  to  complaints  of  errors  in  instructions  of 
a  higher  degree  than  that  of  which  the  defendant  was 
convicted.  [State  v.  Gibbs,  186  S.  M  986;  State  v. 
Hutchison,  186  S.  W.  1000;  State  v.  Fleetwood,  190  S. 
W.  1.] 

V.  The  somewhat  voluble  rulings  of  the  court  dur- 
ing the  progress  of  the  trial  added  opportunities  for 
objections  thereto.  However,  an  examination 
oowT^d'  ^^  these  objections  discloses  no  error  either 
OounseL  in  the  remarks  of  the  court  or  of  opposing 
counsel  of  sufficient  materiality  to  justify  our 
interference. 

Accorded  a  fair  trial  and  escaping  with  a  light  pun- 
ishment, notwithstanding  the    probative    proof    of  the 
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crime  as  charged,  to  which  there  was  interposed  only  a 
technical  defense,  the  appellant  has  no  just  cause  of 
complaint.  Under  such  circumstances  it  becomes  our 
duty  to  affirm  the  judgpaent  of  the  trial  court  and  it  is 
so  ordered.    All  concur. 


WEBB-KUNZE  CONSTRUCTION  COMPANY,  Appel- 
lant, V.  GILSONITE  CONSTRUCTION  COMPANY 
and  ANHEUSER-BUSCH  BREWING  ASSOCIA- 
TION. 

Division  Two.  llCarcb  26,  1920. 

1.  EXCAVATIONS:  Measorements:  Statate  Part  of  Contract.  The 
statute  (Sec.  11971,  R.  S.  1909)  applies  to  contracts  for  making 
earth  excavations  and  must  l>e  read  as  a  part  of  every  contract 
pertaining  thereto.  Any  rates  expressed  in  the  contract  must  be 
considered  in  connection  with  the  statute. 

2.  :   :   Trenches:   Pier  Holes:    Special  Agreement.     The 

statute  (Sec.  11971,  R,  S.  1909)  provides  that  e^rth  excavations, 
where  no  special  agreement  is  made  as  to  measurements,  shall  be 
measured  by  the  cubic  yard,  and  that  for  trenches  and  pier  holes 
double  measurements  shall  be  allowed.  The  contract  provided 
that  the  price  for  excavating  trenches  should  be  $1.15  "per  cubic 
yard."  Held,  that  there  was  no  special  agreement  as  to  the 
measurement  of  trenches,  but  the  contract  called  for  the  statu- 
tory "cubic  yard,"  and  the  contract  and  statute,  when  considered 
together,  meant  that  there  should  be  twice  as  many  cubic  yards 
in  the  same  number  of  cubic  feet  in  the  excavation  of  trenches 
as  there  are  in  other  excavations.  And  the  same  is  true  of  pier 
holes;  where  the  contract  said  that  the  price  for  the  excavation 
for  pier  holes  should  be  $2  "per  cubic  yard,"  it  meant  that  the 
whole  number  of  cubic  yards  of  27  cubic  feet  each  thus  excavated 
should  be  doubled.  In  each  case  the  words  "cubic  yard"  used  in 
the  contract,  when  applied  to  trenches  and  pier  holes,  meant  Just 
one-half  the  volume  of  an  ordinary  cubic  yard. 

3.  :  ' :  :  :  :    In    Specifications.     The 

contract  made  the  specifications  "in  their  entirety"  a  part  of  the 
excavation  contract,  and  they  provided  that  "proposals  for  the 
foregoing  work  are  to  be  based  on  the  cubic  yard,"  flrsit,  "for  the 
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trenches  for  retaining  walls,"  and,  second,  "for  the  main  body  of 
the  excavation,"  and  that  "estimates  are  to  be  based  upon  the 
actual  amount  of  material  removed  according  to  surveys  taken 
from  time  to  time,  by  a  competent  engineer  employed  by  the 
owner."  Held,  first,  that  the  last  clause  was  not  inserted  for  the 
purpose  of  indicating  how  measurements  should  be  made;  but  for 
the  purpose  of  designating  by  whom  they  should  be  made;  and, 
second,  there  was  no  special  agreement  as  to  the  measurements, 
and  the  statutory  cubic  yard  was  meant,  and  the  statute  says  that 
for  excavations  for  "trenches  and  pier  holes  double  measurements 
shall  be  allowed." 


4.  :  :  Interpretation  of  Contract:  Monthly  Settlements. 

The  Interpretation  and  construction  which  the  parties  themselves 
place  upon  a  contract  will  be  adopted  by  the  court  where  the  con- 
tract is  ambiguous  and  reasonably  susceptible  of  different  con- 
structions; but  monthly  payments  of  eighty-five  per  cent  for  work 
completed,  and  stated  accounts  showing  the  estimates  of  the 
excavation  work  done  in  cubic  yards  for  trench  work  and  the 
value  thereof,  do  not  indicate  that  by  the  words  *'cubic  yards" 
was  meant  anything  else  than  the  statutory  cubic  yard,  and  are 
not  to  be  considered  as  a  construction  of  the  contract* that  the 
contractor  was  not  to  be  allowed  double  measurement  for  such 
work,  as  the  statute  required,  unless  there  is  special  agreement 
to  the  contrary. 

Appeal  from  St.  Louis  City  Circuit  Court. — lion.  Thomas 
C.  Hennings,  Judge. 

Reversed  and  remanded    (with   directions). 

Kinealy  S  Kineuly  for  appellant. 

(1)  There  c^i  be  no  question  of  the  right  orf  the 
Legislature  to  enact  Sec.  11971,  R.  S.  1909,  regulating 
weights  and  measureiaents.  Ex  parte  House  v.  Mayes, 
227  Mo.  617.  (2)  No  custom  or  usuage  can  nullify  the 
statute.  Ex  parte  House  v.  Mayes,  227  Mo.  617 ;  Green 
V.  Moffett,  22  Mo.  529.  (3)  Section  11971  must  be  read 
into  the  contract  here  in  question  the  same  as  if  set  out 
therein  at  length.  Zellers  v.  Surety,  210  Mo,  86;  Henry 
Co.  V.  Sahnoii,  201  Mb.  136;  Isenliour  v.  Barton  Co., 
190  Mo.  163;  State  ex  rel.  v.  Rubber  Mfg.  Co.,  149  Mo. 
181;    Reed  v.  Painter,  129  Mo.  674;     State  to  use  v. 
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Beming,  74  Mo.  87.  (4)  Estoppel  as  a  defense  must 
be  pleaded.  McClure  v.  Bank,  263  Mo.  128;  Turner 
V.  Edmonston,  210  Mo.  411 ;  Keeney  v.  MoVoy,  206  Mo. 
42.  (5)  To  constitute  an  estoppel  by  conduct,  the  other 
party  must  have  changed  his  position  to  his  detriment 
or  in  som^  other  manner  suffered  injuay.  First  Natl. 
Bank  v.  Ragsdale,  171  Mo.  166;  De  Berry  v.  Wheel- 
er, 128  Mo.  84 ;  Johnson-Brinkman  Co.  v.  Railroad,  12'6 
Mo.  344;  Bank  v.  Frame,  112  Mo.  502.  (6)  Moreover, 
there  can  be  no  estoppel  where  both  parties  have  the 
same  knowledge  or  means  of  knowledge.  De  Lashmutt 
v.  Teetor,  261  MIo.  412;  Harrison  v.  McBeynolds,  183  Mo. 
533 ;  Spence  v.  Renf ro,  179  Mo.  417 ;  Austin  v.  Loring, 
63  Mo.  19;  Bales  v.  Perry,  51  Mo.  449.  (7)  Where  a  con- 
tract  is  unambiguous  the  courts  wiU  enforce  it  regardless 
of  any  contention  that  the  parties  haveiby  their  acts  given 
it  a  construction  different  from  what  it  is  as  it  is  written. 
Meissner  v.  By.  Equipment  Co.,  211  Wo.  112 ;  Wetmore  v. 
Crouch,  150  Mo.  671 ;  Produce  Co.  v.  Olsen,  188  Mo.  App. 
181 ;  Laughlin  v.  Joplin,  161  Mo.  App.  161 ;  Pader  v.  Mill 
&  Lumber  Co.,  134  Mo.  App.  135. 

Nagel  £  Kirhy  for  respondents. 

(1)  The  statute  on  which  alonei  appellant  bases  its 
claim  and  contention  for  double  measurement,  does  not 
apply  to  the  facts  in  the  case  at  bar.  B.  S.  1909,  sec. 
11971.  (2)  The  contract  here  does  expressly  provide 
the  method  in  which  measurements  shall  be  made,  and 
also  the  basis  upon  which  estimates  shall  be  made  to  de- 
termine the  amounts  of  compensation  for  the  various 
kinds  of  work.  (3)  Even  if  the  contract  were  ambiguous 
on  that  point,  the  parties  have  by  their  conduct  inter- 
preted it  contrary  to  appellant's  contentions.  Meissner 
V.  By.  Equipment  Co.,  211  Mo.  112 ;  Kniselv  v.  Leathe, 
178  S.  W.  458. 

AVHITE,  C— The  defendant  iGilsonite  Construction 
Company  had  a  contract  with  the  Anheuser-Busch  Brew- 
ing Association  to  erect  a  large  building  on  Block  884 
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ill  the  City  of  St.  Louis.  The  Gilsonite  Construction  Com- 
pany thereupon  made  a  contract  with  the  plaintiff,  Webb- 
Kunze  Construction  Company,  to  do  all  the  excavating 
for  the  building.  After  the  excavation  was  finished  satis- 
factorily to  all  parties,  the  plaintiff  and  the  defendant 
Gilsonite  Construction  Company  disagreed**  as  to  the 
method  of  measuring  the  work  done  in  making  the  ex- 
cavation. Thereupon  the  plaintiff  filed  its  mechanic's 
lien  and  sued  the  original  contractor,  Gilsonite  Construc- 
tion Company,  and  the  owner,  the  Anheuser-Busch  Brew- 
ing Association.  A  judgment  was  rendered  in  favor  of 
the  plaintiff,  enforcing  its  lien  in  the  sum  of  $2,975.64, 
and  interest.  This  was  in  accordance  with  the  defend- 
ant's theory  of  the  way  the  work  should  be  measured. 
The  plaintiff  claimed  that  the  judgment  should  be  for  the 
full  amonnt  sued  for,  $19,470.65,  in  accordance  with  the 
plaintiff's  method  of  measurement.  The  plaintiff  then 
appealed  from  the  judgment. 

The  only  dispute  between  the  parties  is  as  to  the 
method  of  measuring  the  w^ork  done  by  the  plaintiff.  It  is 
not  disputed  by  respondent  that  if  the  method  which 
plaintiff  employed  was  correct  it  is  entitled  to  judgment 
for  the  amount  sued  for,  $19,470.65. 

I.  The  difference  arises  in  the  application  of  the 
statute.  Section  11971,  Ee vised  Statutes  1909,  to  the 
me^usurement  of  trenches  and  jner  holes,  as  follows: 

**Sec.  11971.  Whenever  measurements  of  earthwork, 
stone  masonry  work,  brickwork,  stone-cutting  work,  plas- 
tering work  or  roofing  work  is  in  any  case  hereafter  re- 
quired to  be  made  for  ant/  purpose,  and  no  special  agree- 
Agreed  Mea»-  ^^^^>«^  <^s  to  the  measurements  has  been  made 
urements.  by  the  parties,  the  same  shall  be  made  and 
the  quantity  thereof  ascertained  in  the  following  manner 
and  b>'  the  following  rules :  Earthwork — Earth  Excava- 
tion Shall  be  Measi^red  by  the  Cubic  Yard.  To  ascer- 
tain the  number  of  cubic  yards  of  excavation  made,  take 
the  length  and  multiply  the  same  by  the  width  and  by 
the  average  height;  the  result  will  give  the  number  of 
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cubic  feet,  which,  divided  by  twenty-seven,  will  be  the 
amount  of  cubic  yards.  For  all  trenches  and  pier  holes, 
double  measurements  shall  be  allowed.  When  eartli  is 
left  in  a  cellar  to  protect  the  adjoining  banks  or  walls, 
the  same  may  be  charged  double  the  amount  when  re- 
quired to  be  removed. '^ 

If  the  pier  holes  and  trenches  excavated  by  the  ap- 
pellant are  given  double  measurements,  as  provided  in 
that  section,  then  it  is  entitled  to  the  full  amount  sued 
for.  The  respondents  claimed,  and  the  trial  court  held, 
that  the  plaintiff  was  not  entitled  to  the  double  measure- 
ments, provided  in  the  section  because  there  was  a 
*' special  agreement  as  to  measurements''  as  mentioned 
in  the  section.  That  part  of  the  agreement  to  which  the 
respondent  calls  attention  as  to  measurements  is  as 
follows : 

'*  Article  XXI.  In  consideration  of  the  faithful  per- 
formance of  every  provision  of  this  contract,  to  the  satis- 
faction of  Gilsonite  Construction  Company  and  the  archi- 
tect, Gilsonite  Construction  Company  will  pay  to  the  sub- 
contractor for  all  of  this  work  and  materials  in  place, 
under  this  contract,  complete  and  accepted,  the  sum  of 
excavation  for  all  trenches  including  bracing  and  shor- 
ing, $1.15  per  cubic  yard. 

*' Excavation  north  of  present  railroad  tracks  forty 
cents  per  cubic  yard. 

**  Excavation  for  pier  holes  under  outside  walls  and 
three  lines  of  piers,  miming  east  and  west  from  north 
end  of  building  with  necessan^  bracing  and  shoring,  two 
dollars  per  cubic  yard. ' ' 

It  will  be  observed  that  the  statute  has  this  require- 
ment :  *  *  Earth  excavation  shall  be  measured  by  the  cu- 
bic yard."  It  then  proceeds  to  provide  how  a  cubic  yard 
shall  be  determined;  the  length,  breadth  and  thickness 
in  feet  shall  be  multiplied  together  and  divided  by  27  for 
ordinary  excavation;  for  trenches  and  pier  holes  double 
measurements  shall  be  allowed.  That  is  to  say,  there 
shall  be  twice  as  many  cubic  yards  in  the  same  number 
of  cubic  feet  in  the  excavation  of  trenches  and  pier  holes 
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as  there  are  in  other  excavations.  Now  that  portion  of 
the  contract  quoted  above  is  not  in  contradiction  of  the 
statute.  It  only  provides  the  price  that  shall  be  paid  by 
.the  cubic  yard;  $1.15  a  cubic  yard  for  trenches  and 
$2  a  cubic  yard  for  pier  holes;  40c  per  cubic  yard  for 
other  excavations.  The  ** cubic  yard"  mentioned  in  the 
contract  is  controlled  by  the  statute ;  it  is  a  statutory  cu- 
bic yard. 

The  statute  necessarily  applies  to  contracts  for  mak^ 
ing  earth  excavations  and  must  be  read  as  a  part  of  every 
contract  of  that  character.  [Isenhour  v.  Barton  County, 
190  Mo.  163, 1.  c.  173;  Reed  v.  Painter,  129  Mo.  674, 1.  c 
680 ;  Zellars  v.  Surety  Co.,  210  Mo.  86, 1.  c.  92.]  The  rates 
expressed  in  the  contract  must  be  considered  in  connec- 
tion with  the  statute.  There  is  not  a  word  in  that  part 
of  the  contract  indicating  how  the  work  shall  be  measured 
or  what  shall  constitute  a  cubic  yard.  It  relates  only  to 
the  price  to  be  paid  after  the  measurement  is  made.  The 
statute  defines  what  is  meant  by  a  cubic  yard  when  applied 
to  trenches  and  pier  holes, — just  half  the  volume  of  an 
ordinary  cubic  yard,  and  the  statute  would  be  without 
meaning  altogether  if  a  cubic  yard,  in  the  absence  of  a 
special  agreement,  were  measured  in  any  other  way. 

Appellant,  however,  invokes  a  statement  in  the  8i)ecifi- 
cations  attached  to  the  contract  as  indicating  a  special 
agreement  as  to  measurements.  The  contract  provides, 
after  setting  out  the  work  to  be  done : 

**The  whole  to  be  in  accordance  with  the  drawings 
and  specifications  for  the  work  and  in  strict  accordance 
with  the  plans  and  specifications,  drawings  and  details 
furnished  by  Widman  &  Walsh,  and  Klipstein  &  Rath- 
mann,  architects,  hereafter  referred  to  as  architects  and 
engineers,  and  by  the  Gilsonite  Construction  Company. 
The  said  plans,  specifications,  drawings  and  details  in 
their  entirety  shall  be  considered  as  a  part  of  this  eon- 
tract." 

Turning  to  the  specifications  which  the  respondent 
claims  furnished  a  special  agreement  as  to  measure- 
ments we  find  this : 
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**  Proposals  for  the  foregoing  work  are  to  be  baaed 
upon  the  cubic  yard : 

''(1)  For  the  trenches  for  retaining  walls. 

*'  (2)  For  the  naain  body  of  the  excavation,  including 
removing  old  retaining  wall  on  east  side  of  Broadway  and 
aU  other  old  walls  or  rubbish  and  loose  natural  rock  which 
may  be  encountered. 

''Estimates  are  to  be  based  upon  the  actual  amount 
of  material  removed  according  to  surveys  taken  from  time 
to  time,  and  upK>n  completion  of  the  work,  by  a  competent 
engineer  employed  by  the  owner. ' ' 

We  notice  that  this  provision  starts  with  the  proposi- 
tion that  ''proposals  for  the  foregoing  work  are  to  be 
based  upo*n  the  cubic  yard/'  So  far,  we  are  in  strict  ac- 
cord with  the  statute ;  a  cubic  yard,  up  to  this  point,  must 
necessarily  be  a  statutorj^  cubic  yard.  Then  follows  im- 
mediately "(1)  for  the  trenches  for  retaining  walls.'' 
That  certainly  would  be  a  statutory  cubic  yard  for 
trenches.  Pier  holes  are  not  mentioned  in  that  part  of 
the  specifications.  The  concluding  paragraph  of  that  pro- 
vision upon  which  the  respondent  laid  stress  is  si^ifi- 
cant: 

''Estimates  are  to  be  based  upon  the  actual  amount 
01  material  removed,  according  to.  surveys  taken  from 
imie  to  time ;  and  upon  the  completion  of  the  work  by  a 
competent  engineer  employed  by  the  owner.  ^^ 

The  proposals  are  to  be  "based  upon  the  cubic  yard'' 
—a  statutory  cubic  yard,  of  course.  When  estimates  are 
iiiade  "from  time  to  time"  and  at  the  conclusion  of  the 
work,  these  estimates  necessarily  must  be  ''based"  upon 
the  actual  amount  of  material  removed ;  else  how  could 
they  ever  arrive  at  the  statutory  cubic  yard!  The  actual 
amount  of  material  removed  first  must  be  ascertained  in 
cubic  feet,  then  all  estimates  are  "based"  upon  that. 

Everything  lequired  by  those  provisions  of  the 
specifications  necessarily  arises  in  the  application  of  the 
statute.  But  the  significant  part  of  that  passage  in  the 
specifications  is  the  making  of  the  estimates  "by  a  com- 
petent engineer  employed  by  the  owner."    The  paragraph 
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was  not  put  in  for  the  purpose  of  indicating  how  measure 
ments  should  be  made,  but  for  the  purpose  of  providing 
who  shall  make  the  measurements ;  so  that  such  measure- 
ments shall  be  under  the  control  of  the  owner.  If  it  had 
been  intended  to  provide  a '  *  special  agreement^'  for  meas- 
urements, some^  language  inconsistent  with  the  statute  aa 
to  what  constitutes  a  cubic  yard  would  have  been  used. 
The  estimates  are  for  the  purpose  of  making  payments, 
and  are  made  after  the  measurements  are  furnished. 
There  is  no  special  agreement  as  to  measurements  in  the 
specifications. 

n.  The  respondent,  however,  asserts  that  the  judg- 
ment was  right  because  the  parties  had  construed  the  con- 
tract so  that  pier  holes  and  trenches  were,  to  be  measured 
singly  and  not  as  provided  in  the  statute.  The  contract 
required  payments  to  be  made  in  monthly  in- 
S^^SSrties!''''  stallments  of  85  per  cent  of  the  work  com- 
pleted  in  the  building,  leaving  a  balance  of 
15  per  cent  of  all  the  completed  work  unpaid,  which  bal- 
ance should  be  paid  when  the  work  was  entirely  completed 
and  delivered. 

The  defendants  introduced  a  number  of  exhibits 
showing  the  estimates  and  settlements  from  time  to 
time  which  they  claim  shows  a  construction  of  the  con- 
tract according  to  their  theor}^  There  were  several  of 
those  introduced  in  evidence  and  the  following  illustrate 
all: 

"Exhibit  'A' 

Oct.  2.  1916. 
"Gilsonite  Const.  Co. 

To  Webb-Kunze  Const  Co.,  Dr. 
"Excavation  on  Bevo  Plant  for  A.  B.  B.  Assoc,  approxi- 
mately as  follows: 

Trench  Work,  4.500  Cys.  at  $1.15   $5,175.00 

Pit  Work,   2,700   Cys.    at  .40    1,080.00 

Moving  Heman's  shovel  on  Job,  labor  71.06 

16,326.06" 
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"Exhibit  'B'    • 

Oct.  20,  1916. 
"Gilsonite  Const.  Co., 

To  Webb-Kunze  Const.  Co. 
"Approximate     yardage     on     trencsh     worfe     for 

Ctetober:    2,000  Cys.    at   |1.15    $2,300.00' 

Less    15%     \. . . .      345.00 


11,955.00" 
"Exhibit   'C 

Nov.  1,  1916. 
"Gilsonite  Construction  Co.,  Dr. 

To  Webb-K\inze  Const  Co. 
"Approximate  yardage  on  Bevo  Plant  to  date: 
Trench  work,  10,203  cu.    yds.   at  $1.15  cu.    yd.    ..$11,733.45 

Pit  work,  2,700  cu.   yds.    at  40c  cu.  yd 1,080.00 

Pier  holes  on  7th  St.,  160  cu.  yds.  at  $2.00  cu.  yd.        320.00 


$13,133.45 
Less   previous   estimate    8,528.96 


$  4,604.50 
"Extras   on   Pay   Roll,   week   ending   Oct.    19   $119.10 
Extras   on    Pay   Roll,    week   ending   Oct.    26      192.92 


"Exhibit  'D' 


312.02 
$  4,916.52" 

Nov.  24,  19^6. 


"Gilsonite  Const.  Co., 

To  Webb-Kunze  Const.  Co. 
"Approximate  yards  of  trench  excavates  from  Nov  1st 

to  Nov.  24,  1916. 
On     7th     Street     130     ft.     trench  1430  cu.  yds. 
On   Arsenal    ft   Bway.   90  ft.  trench    990  cu.  yds. 


2420  cu.  yds.  at  $1.15 

$2,783.00" 

It  will  be  noticed  iu  each  of  these  statements  there 
was  an  estimated  payment  upon  the  number  of  cubic 
jiards.  The  abbreviation  in  Exhibit  A,  '*Cys."  doubt- 
less means  cubic  yards,  as  does  the  word  ''yardage'^'  in 
Exhibit  B,  and  the  expression  **cu.  yds."  in  Exhibit  C. 
There  is  nothing  in  these  statements  to  indicate  that 
** cubic  yards"  means  aii\i:hing  else  than  statutory  cubic 
yards.     There   is  nothing,  in  any  dimensions   given  In 
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those  exhibits  which  would  indicate  that  the  amount  of 
material  taken  out  was  in  excess  of  what  the  statute  pro- 
vides. In  **  Exhibit  D"  the  length  of  one  trench,  and 
perhaps  the  width  of  another,  is  given,  but  that  is  the 
only  dimension.  In  one  of  the  exhibits  (not  copied 
above)  two  dimensions  of  some  pier  holes  are  given, 
but  in  none  are  three  dimensions  given.  The  exact 
amount  of  earth  removed  in  cubic  feet  cannot  be  de- 
termined; nor  is  there  any  evidence  that  the  measure- 
ments were  made  and  27  cubic  feet  allowed  for  the  cubic 
yards  mentioned  in  these  estimates. 

Another  provision  of  the  contract  is  important  also 
in  considering  the  eflfect  of  settlements,  even  if  the  evi- 
dence had  been  more  direct  in  support  of  respondent's 
theory.    The  contract  has  the  following  provision : 

**  Article  XXVI.  No  payment  made  for  work  under 
this  contract  except  the  final  payment,  shall  be  con- 
clusive evidence  of  the  performance  of  this  contract 
either  wholly  or  in  part,  and  no  payment  shall  be  con- 
strued to  mean  an  acceptance  of  defective  work  or  im- 
proper materials.'' 

While  that  provision  is  to  the  eflfect  that  no  pay- 
ment shall  be  conclusive  evidence  as  to  performance, 
performance  would  necessarily  involve  interpretation  of 
the  contract,  and  it  may  well  be  doubted  whether  the 
exhibits  oflfered  were  competent  e\ddence,  even  if  thej' 
tended  to  show  what  appellant  claims. 

It  is  tnie  that  the  interpretation  and  construction 
which  the  parties  themselves  place  upon  a  contract  will 
be  adopted  by  the  court  where  the  contract  is  ambiguous. 
That  is,  where  the  terms  of  the  contract  are  reasonably 
susceptible  of  diflferent  constructions.  [Meissner  v.  Ey. 
Equipment  Co.,  211  Mo.  1.  c.  133-;  Produce  Co.  v.  Olsen, 
188  Mo.  App.  191;  Laugjilin  v.  Joplin,  161  Mo.  App. 
167.]  The  evidence  oflfered  does  not  in  any  way  tend 
to  show  a  construction  of  the  contract  different  from 
its  terms  as  indicated  above. 

The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  the  trial  court  to  enter  judgment  in 
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accordance  with  the  prayer  of  the  petition.    Railey  and 
Modey,  CC,  concur. 

PER  CURIAM :— The  foregoing  opinion  by  White, 
C.,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  concur. 


THE  STATE  v.  BEVERLY  C.  STEVENS,  Appellant. 

Division  Two,  March  26,  1920. 

1.  INDICTMENT:  Embezzlement:- Conversion  by  Bailee.  Under  Sec- 
tion 4552,  Revised  Statutes  1909,  which  makes  it  an  offense  to 
convert  money  or  property  as  a  bailee  with  intent  to  embezzle  it, 
an  indictment  charging  that  at  a  time  mentioned  defehdant  was 
the  bailee  of  a  certain  note,  describing  it,  which  was  owned  by  a 
certain  other  person;  that  while  said  note  was  so  held  by  de- 
fendant, he,  without  the  consent  of  the  owner,  converted  it  to  his 
own  use;  that  his  intent  in  so  doing  was  to  deprive  the  owner  of 
the  same,  and  that  in  the  manner  aforesaid  he  did  feloniously 
steal,  take  and  carry  away  said  note,  etc.,  charges  every  essential 
element  of  the  crime. 

2.  — ' :  :  Ownership.  In  an  indictment  charging  that  de- 
fendant unlawfully  as  bailee  converted  a  note  for  $1500  to  his 
own  use,  it  was  alleged  that  the  note,  executed  by  Henry  Woods, 
was  "payable  to  the  order  of"  defendant  and  was  "the  right  of 
action,  valuable  security  and  property  of  C.  C.  Sanders,"  and  was 
"delivered  to  and  came  into  possession  and  under  the  care  of" 
defendant  "as  bailee  aforesaid,  of,  for  and  on  behalf  of  C.  C. 
Sanders."  Held,  that  the  indictment  is  not  bad  because  it  does 
not  allege  that  the  note  was  indorsed  by  defendant  to  Sanders, 
but  the  ownership  is  sufficiently  alleged  to  be  in  Sanders,  and  by 
the  words  used  is  more  specific  in  that  respect  than  it  would  be 
had  it  contained  an  allegation  that  the  note  had  been  indorsed 
by  defendant  to  Sanders. 

3.  :  :  Description  of  Note:   Secured  by  Deed  of  Trust: 

Interest.  In  an  indictment  for  embezzlement  as  bailee  of  a  note 
payable  when  made  to  defendant,  it  is  not  necessary  that  it  al- 
lege that  the  note  was  secured  by  a  deed  of  trust,  that  it  bore  In- 
terest at  the  rate  of  eight  per  cent  after  maturity,  or  that  it  was 
payable  at  the  *  office  of  defendant.  Those  things  constitute 
matters   of  description   not  necessary  to  be  pleaded  under  t^eT 
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statute,  which  makes  the  indictment  sufficient  if  the  instrument 
embezzled  is  described  by  any  name  or  designation  by  which  it 
may  be  usually  known. 

4.  OBJECTIONS:  General.  Objections  to  testimony  must  be  specific 
and  upon  an  adverse  ruling  thereon  exceptions  must  be  saved; 
otherwise,  they  may  be  disregarded  on  appeal. 

5.  EMBEZZLEMENT:  Variance:  Accounting:  Intent.  Whene  the 
crime  charged  embezzlement  of  a  note  by  defendant  as  bailee, 
proof  that,  while  the  note  was  in  defendant's  possession  only  for 
the  purpose  of  effecting  its  sale  for  the  benefit  of  the  owner,  de- 
fendant pledged  it  to  a  bank  as  collateral  to  secure  the  payment 
of  his  own  debt,  is  competent  to  prove  the  intent  with  which  the 
conversion  was  committed,  and  being  competent  for  that  purpose 
it  cannot  be  ruled  to  have  been  offered  to  establish  an  accounting, 
and  consequently  there  was  no  variance. 

6.  INSTRUCTIONS:  No  Specific  Assignment.  A  motion  for  a  new 
trial  in  a  criminal  case  should  contain  some  definite  reference  to 
instructions  complained  of.  Assignments  that  "the  court  erred 
in  giving  instructions  upon  the  request  of  the  State,"  that  "the 
court  erred  in  the  instructions  given  of  its  own  motion"  and  that 
"the  court  erred  in  failing  to  instruct  on  all  the  law  of  the  case," 
are  too  indefinite  to  authorize  a  review  of  the  instructions  on  ap- 
peal. 

Appeal  from  St.  Louis  Cit\i  Circuit  Court. — lion.  Rhodes 

E.  Cave,  Judge. 
Affirmed. 

Fauntleroy,  Cvllen  &  Hay  for  appellant. 

(1)  The  court  erred  in  permitting  the  State  to  show 
that  defendant  failed  to  account  for  any  proceeds  of  the 
fifteen-hundred-dollar  note,  which  he  was  charged  \v\ih 
embezzling.  State  v.  Dodson,  72  Mo.  283;  State  v. 
Crosswhite,  130  Mo.  363;  State  v.  Mispagel,  207  Mo. 
573;  9  R.  C.  L.  1295.  (2)  The  indictment  in  this 
case  charges  that  the  note  embezzled  was  made  payable 
to  the  order  of  B.  C.  Stevens,  who  is  the  defendant  in 
the  case.  This  is  a  specific  allegation  and  tantamount 
to  an  averment  that  the  defendant  was  the  owner  and 
holder  of  the  note.  First  Nat.  Bank  v.  Stallo,  145  N.  Y. 
Supp.  747;  Sec.  10001,  R.  S.  1909;    State  v.  Farrington, 
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28  L.  R.  A.  39S.  (3)  The  note  introduced  in  evidence  was 
entirely  variant  from  the  note  described  in  the  indict- 
ment :  (a)  It  was  payable  at  the  office  of  B.  C.  Stevens, 
Clayton,  Missouri ;  (b)  It  bore  interest  after  maturity 
at  the  rate  of  eight  per  cent  per  annum;  (c)  It  recited 
that  it  was  secured  by  deed  of  trust  of  even  date  here- 
with; (d)  On  the  back  it  was  indorsed  B.  C.  Stevens. 
By  the  endorsement  of  said  note,  B.  C.  Stevens  became 
a  party  to  it  and  bound  as  one  of  the  original  makers, 
and  this  feature,  alone,  establishes  clearly  the  variance 
between  the  note  pleaded  and  the  one  proved.  Not  only 
was  objection  made  to  the  note  on  account  of  this  va- 
riance, but  objection  was  made  to  the  introduction  of 
the  deed  of  trust  which  was  not  mentioned  in  the  in- 
dictment, and  defendant  was  placed  upon  trial,  charged 
with  embezzling  a  note  signed  by  Henry  Woods,  and 
as  evidence  of  his  guilt  the  State  introduced  a  deed  of 
trust,  which  was  not  mentioned  in  the  indictment,  and 
a  note  endorsed  by  B.  C.  Stevens,  which  was  not  men- 
tioned in  the  indictment,  and  a  note  bearing  interest, 
when  no  mention  of  interest  was  made  in  the  indictment. 
Under  the  authorities,  there  was  a  fatal  variance  be- 
tween the  all^ations  in  the  indictment  and  the  proof. 
State  V.  Owens,  73  Mo.  442;  State  v.  McNemey,  118 
Mo.  App.  66;  Grant  v.  State,  17  So.  225;  Falfaier  v. 
Falkner,  73  Mo.  335. 

Frank  W.  McAllister,  Attorney  General,  and 
Clarefice  P,  LeMire,  Assistant  Attorney  General,  for 
respondent. 

(1)  The  second  count  is  in  a  form  substantially  ap- 
proved by  this  court.  State  v.  Betz,  207  Mo.  589 ;  State 
V.  Crosswhite,  130  Mo.  358;  Kelly's  Crim.  Law  & 
Prac.  (3  Ed.),  sec.  677;  State  v.  Castleton,  255  Mo.  201. 
(2)  The  State  was  permitted  to  show  over  the  objec- 
tion and  exception  of  counsel  for  the  appellant  that  the 
name  of  Beverly  C.  Stevens  was  indorsed  on  the  back 
of  the  note  in  question.    This  was  competent.    It  tended 
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to  support  the  aUegution  in  the  indictment  to  the 
effect  that  said  note  was  the  property  of  C.  0.  Sanders. 
Counsel  for  defendant  also  objected  to  the  introduction 
in  evidence  of  the  deed  of  trust  securing  said  note.  Said 
deed  of  trust  was  competent  to  identify  the  note.  It 
was  a  part  of  the  original  transaction  and  had  been 
transferred  along  with  the  note  in  all  subsequent  trans- 
actions. State  V.  Burks,  159  Mo.  568.  (3)  The  motion 
for  new  trial  contains  a  general  allegation  of  error  in 
the  giving  and  refusing  of  instructions.  This  court  has 
often  held  that  instructions  cannot  be  saved  for  review 
in  that  manner;  therefore  we  shall  not  encumber  this 
brief  with  a  review  of  said  instructions.  State  v. 
Headrick,  149  Mo.  396;.  State  v.  Snyder,  263  Mo.  664; 
State  V.    McBrien,   265    Mo.  594. 

WALKER,  C.  J.— An  indictment  preferred  to  the 
grand  jury  of  St.  Louis  County  in  December,  1914, 
charged  the  appellant  in  two  counts  \vdth  embezzle- 
ment ;  in  the  first  with  having  unlawfully  c<;)nverted  to 
his  own  use  a  certain  note  for  $1500,  the  property  of 
one  C.  C.  Sanders;  in  the  second,  wdth  having  unlaw- 
fully, etc.,  as  a  bailee,  converted  said  note. 

After  a  removal  of  the  case  by  change  of  venue  to 
the  Circuit  Court  of  the  City  of  St.  Louis  a  trial  was  had 
resulting  in  a  verdict  of  guilty  under  the  second  count 
and  a  sentence  of  three  years'  imprisonment  in  the 
penitentiary.  Appellant  seeks  a  reversal  of  this  judg- 
ment. 

The  second  count  of  the  indictment  is  as  follows : 

**And  the  grand  jurors  aforesaid,  under  their 
oaths  aforesaid,  do  further  present  that  Beverly  C. 
Stevens,  on  or  about  the  —  day  of  July,  1913,  at  the 
County  of  St.  Louis  and  State  of  Missouri,  became  and 
was  the  bailee  of  a  certain  right  in  action  and  valuable 
security,  to-wit,  a  promissorj'  note  for  the  sum  of  fifteen 
hundred  dollars,  dated  the  17th  day  of  August,  1912, 
executed  by  Henry  Woods,  and  payable  three  years 
after  date  to  the  order  of  B.  C.  Stevens,  said  note  being 
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of  the  value  of  fifteen  hundred  dollars,  the  rig-ht  in 
action,  valuable  security  and  property  of  C.  C.  Sanders, 
which  said  right  in  action,  valuable  security  and  prop- 
erty was  delivered  to  and  .came  into  possession  and 
under  the  care  of  the  said  Beverly  C.  Stevens  as  bailee 
as  aforesaid,  of,  for  and  on  behalf  of  C.  C.  Sanders; 
and  the  said  Beverly  C.  Stevens,  the  right  in  action, 
valuable  security  and  property  aforesaid  did  then  and 
there  feloniously  and  fraudulently  embezzle  and  con- 
vert to  his  own  use,  without  the  consent  of  the  said 
C.  C.  Sanders,  with  the  felonious  and  fraudulent  in- 
tent then  and  there  to  deprive  the  owner,  the  said  C.  C. 
Sanders,  of  the  use  thereof;  and  so  the  said  Beverly 
C.  Stevens,  the  said  right  in  action,  valuable  security 
and  property,  of  the  value  aforesaid,  the  property  of 
the  said  C.  C.  Sanders,  in  the  manner  and  form  afore- 
said fraudulently  and  feloniously  did  take,  steal  and 
carry  away  and  convert  the  same  to. his  own  use,  against 
the  peace  and  dignity  of  the  State." 

The  appellant  resided  in  Clayton,  St.  Louis  Coun- 
ty, and  was  engaged  in  the  real  estate  and  loan  business 
at  the  time  of  the  alleged  offense.  In  August,  1912, 
Sanders,  the  prosecuting  witness^  purchased  from  the 
appellant  a  note  for  $1500  payable  on  its  face  to  the 
appellant;  the  latter  endorsed  the  note  and  turned  it 
over  to  Sanders.  This  note  was  secured  by  a  deed  of 
trust  which  was  also  at  the  time  turned  over  to  Sanders. 
After  holding  the  note  about  twelve  months,  Sanders 
took  it  to  the  office  of  appellant  and  left  it  there  to  be 
sold  or  taken  up.  Several  months  elapsed  and  appellant 
told  Sanders  from  time  to  time  that  he  was  trying  to  sell 
the  note,  but  was  unable  to  find  a  buyer.  In  October, 
1914,  Sanders  discovered  that  the  Creve  Coeur  Farmers 
Bank  in  St.  Louis  County  had  advertised  to  sell  the  note 
at  public  sale,  and  on  the  14th  day  of  that  month  it  was 
so  sold  and  he  bought  it  for  the  sum  of  $1082.50.  The 
evidence  discloses  that  in  August,  1913,  the  appellant 
had  taken  the  note  and  deed  of  trust  aforesaid  and  de- 
posited them  as  collateral  security  for  money  advanced 
to  him  by  the  Creve  Coeur  Fanners  Bank  on  his  per- 
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sonal  note.  This  personal  note  was  renewed  from  time 
to  time  between  August,  1913,  and  October,  1914,  and  a 
payment  or  two  made,  but  each  time  the  note  and  deed  of 
irust  in  question  were  deposited  as  collateral  security  J>y 
appellant  to  secure  the  payment  of  his  own  note  to  the 
bank.  It  further  appears  that  prior  to  October,  1914, 
appellant  made  an  assignment  for  the  benefit  of  his  credi- 
tors and  that  the  sale  of  the  collateral  note  by  the  bank 
was  to  satisfy  appellant's  debt  to  it.  This  was  the  sub- 
stance of  the  testimony  on  behalf  of  the  State.  The  de- 
fendant offered  none. 

The  points  stressed  by  appellant  for  a  reversal  are : 
defects  in  the  indictment,  improper  admission  of  testi- 
mony, and  errors  in  instructions. 

Stripped  of  formal  averments  required  in  k  charge 
of  the  nature  here  under  review,  the  presence  of  which 
is  not  challenged,  the  essential  allegations  of  the  indict- 
ment are  that  at  the  time  stated  the  appellant  was  the 
bailee  of  a  certain  note,  describing  it,  which  was  owned 
by  one  C.  C.  Sanders ;  that  while  said  note  was  so  held 
by  the  appellant  he,  without  the  consent  of  the  owner, 
converted  it  to  his  own  use;  that  his  intent  in  so  doing 
was  to  deprive  the  owner  of  the  same;  and  that  in  the 
manner  aforesaid  appellant  did  feloniously  steal,  take 
and  carry  same  away,  etc. 

I.  The  count  of  the  indictment  under  which  the  ap- 
pellant was  convicted  was  based  upon  Section  4552, 
Revised  Statutes  1909.    This  statute,  as  we  held  in  State 

,  ^,  ^  ,  V.  Burgess,  268  Mo.  413,  creates  two  of- 
Indlctment.  „  /.  ^        i 

fenses;  one  for  embezzlement  as  bailee,  and 

the  other  for  converting  or  making  away  with  money  or 
property  as  a  bailee  with  intent  to  embezzle  it.  The  of- 
fense as  charged  in  the  count  under  which  appellant 
was  convicted  is  for  an  actual  embezzlement  aB  bailee, 
and  the  intent  pleaded  is  nothing  more  than  a  defining  of 
the  wrongful  act  with  a  felonious  purpose  necessary  in 
any  criminal  charge.  All  of  the  avennents  essential  to 
charge  the  offense  nre  embodied  therein.  It  is  even 
more  specific  than  is  required  under  the  Statute  of  Jeof- 
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fails  (Sec.  5108,  R.  S.  1909)  applicable  to  indictmenfe 
for  offenses  of  this  character,  and  from  it  no  diflSculty 
is  encountered  in  ascertaining  the  nature  and  cause  of 
the  accusation.  It  follows  with  exactness  as  to  material 
averments  the  form  approved  in  State  v.  Crosswhite, 
130  Mo.  358,  and,  free  from  the  defects  noted  in  the  Bur- 
gess case,  supra,  it  complies  with  the  requirements  held 
therein  to  be  necessary  in  framing  a  charge  of  this  na- 
ture. 

A  more  specific  contention  as  to  the  insuflScienoy  of 
the  indictment  is  urged  in  that  it  alleges  that  the  note 
was  made  payable  to  the  appellant  or  his  order,  but  does 
not  aver  that  it  was  indorsed  by  him  to  Sanders ;  that  on 
its  face  the  ownership  of  same  was  in  the  appellant,  who 
could  not  be  held  to  have  embezzled  his  own  property. 
It  is  insisted  in  support  of  this  contention  that  the  indict- 
ment should  have,  in. addition  to  the  description  it  con- 
tained of  the  note,  the  further  averments  that  the  note 
was  payable  at  the  office  of  the  appellant;  that  it  bore 
interest  at  the  rate  of  eight  per  cent  per  annum  after 
maturity,  that  it  was  secured  by  a  deed  of  trust  of  even 
date  therewith  and  that  the  name  of  the  appellant  was 
indorsed  on  the  back  thereof.  The  context  of  the  indict- 
ment furnishes  a  satisfactory  answer  to  the  contention 
as  to  the  allegation  of  ownership.  In  addition  to  the 
averment  that  the  note  was  made  payable  to  the  appel- 
lant or  his  order,  it  is  alleged  that  the  right  of  action  on 
said  note  and  the  property  in  same  was  in  C.  C.  Sanders. 
This  is  even  more  specific  than  if  it  had  been  alleged,  as 
it  is  contended  should  have  been  done,  that  the  note  had 
been  indorsed  by  the  appellant  to  Sanders.  So  far, 
therefore,  as  concerns  the  allegation  of  ownership  it  is 
sufficient  to  meet  the  requirements  of  a  pleading  of  this 
character  and  to  render  the  note  subject  to  embezzle- 
ment by  the  appellant. 

As  to  the  further  description  of  the  -note  which  it  is 
contended  should  have  appeared  in  the  indictment,  it 
will  be  sufficient  to  say  that  it  constituted  matter  of  de- 
scription not  necessary  under  our  statute  to  be  pleaded. 
This  statute,  to  which  we  have  heretofore  referred,  Sec- 
Digitized  by  VjOOQ  IC 


646  SUPREME  COURT  OP  MISSOURI. 

"  i 

State  V.  Stevens. 

tion  5108,  supra,  provides,  among  other  things,  that  in 
any  indictment  for  embezzling  any  instrument  it  shall 
be  suflfejient  to  describe  the  same  by  any,  name  or  designa- 
tion by  which  it  may  be  usually  known  or  by  the  support 
thereof,  without  setting  out  any  copy  or  facsimile  there- 
of or  otherwise  describing  the  same  or  its  value.  In  rul- 
ing upon  this  statute  in  State  v.  Clinton,  67  Mo.  382,  and 
in  State  v.  Carragin,  210  Mo.  371,  we  held  that  if  the  in- 
dictment contains  enough  to  notify  the  defendant  of  the 
charge  against  him,  such  minuteness  of  description  as  is 
contended  for  in  the  case  at  bar  may  be  dispensed  with. 
To  a  like  effect  are  the  cases  of  State  v.  Sharpless,  212 
Mb.  202,  and  State  v.  Jackson,  221  Mo.  506,  which,  in 
construing  the  statute.  Section  5108,  supra,  are  also  de- 
terminative of  the  sufficiency  of  the  indictments,  holding 
that  the  descriptions  by  their  purport  of  th^  instrument 
therein  did  not  constitute  such  variances  between  the 
charges  and  the  evidence  offered  in  proof  thereof  as  to 
be  material  to  the  merits  and  hence  were  not  prejudicial 
to  the  defendants. 

Although  the  crime  with  which  the  appellant  is 
charged  in  this  case  is  statutory  (State  v.  Burgess,  268 
Mo.  407)  and  hence  must  be  so  charged  as  to  specifically 
bring  the  accused  within  its  terms,  the  description  of 
the  note  in  the  indictment  was  sufficient  to  comply  with 
this  requirement,  in  that  nothing  was  left  to  implication 
or  intendment.  There  is  no  merit,  therefore,  in  appel- 
lant's contention  in  this  behalf. 

II.  The  contention  is  also  made  that  there  was  a 
variance  between  the  crime  charged  and  that  proved. 
On  technical  grounds  we  would  be  authorized  in  disre- 
VftriMi  garding  this   objection  in  not  having  been 

preserved  in  such  a  manner  as  to  entitle  it 
to  consideration.  We  have  repeatedly  held  that  objec- 
tions to  testimony  must  be  specific  and  upon  an  adverse 
ruling  thereto  counsel  must  save  exceptions.  When  the 
State  offered  to  prove  that  appellant  had  in  no  way  ac- 
counted to  Sanders  for  the  note  a  formal  objection  was 
made  by  counsel  and  sustained  by  the  court.     Upon  a 
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more  general  inquiry  in  regard  thereto  counsel  for  ap- 
pellant contented  himself  with  remarking:  '*We  are  not 
charged  with  a  failure  to  account.^'  This  was  simply 
an  expression  of  opinion  as  to  the  relevancy  of  the  testi- 
mony and  when  the  court  said,  **He  may  answer,  ^^  no 
effort  was  made  to  save  an  exception  and  thus  challenge 
the  correctness  of  the  ruling.  However,  if  this  irregular 
and,  as  we  view  it,  insuflScient  manner  of  objecting*  to  the 
introduction  of  testimony  and  the  saving  of  exceptions 
be  waived,  there  is  no  merit  in  the  contention.  The 
crime  charged  was  the  embezzlement  of  the  note  by  the 
appellant  as  a  bailee ;  the  proof  showed  that  while  it  was 
in  his  possession  only  for  the  purpose  of  effecting  its 
sale  for  the  benefit  of  the  owner,  appellant  pledged  it  to 
a  bank  as  collateral  to  secure  the  payment  of  his  own 
debt.  Testimony  introduced,  therefore,  that  he  had  not 
accounted  for  the  note  was  admissible  if  for  no  other 
purpose  than  to  show  the  fraudulent  and  unlawful  char- 
acter of  the  transaction  or  the  felonious  intent  with 
which  the  act  was  committed.  The  relevancy  of  testi- 
mony of  the  character  here  complained  of  was  discussed 
by  us  in  State  v.  McWilliams,  2&7  Mo.  456,  as  it  had 
been  in  a  number  of  earlier  cases ;  while  not  ruling  upon 
its  admissibility,  which  was  conceded,  we  held  it  suflft- 
cient  proof  of  a  felonious  intent  to  sustain  a  verdict  of 
guilty.  It  is  apparent  that  the  objection  to  the  testimony 
complained  of  is  based  upon  an  erroneous  conclusion  as 
to  the  purpose  of  its  admission,  which  was  not  to  prove 
the  crime,  but  tlie  intent  with  which  it  was  conunitted; 
admissible  for  that  purpose,  it  constituted  no  variance 
and  hence  the  contention  of  appellant  is  devoid  of  merit. 
The  cases  cited  in  support  of  the  contention  are  not  par- 
allel in  their  facts  with  those  in  the  case  at  bar  and  hence 
have  no  ruling  effect  in  this  matter.  We  refer  to  State 
v.  Mispagel,  207  Mo.  573 ;  State  v.  Crosswhite,  130  Mo. 
358;    State  v.  Dodson,  72  Mo.  283. 

III.    Appellant  complains  of  the  instructions.    The 

,  __  _,  error  thus  assigned  is  sought  to  be  pre- 

Instructions.  i    •       xi.  x*         i»  j^  •   ^ 

serv^ed  m  the  motion  for  a  new  trial  as 

follows : 
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*' Because  the  court  erred  in  giving  instructions  to 
the  jury  upon  request  of  the  State. 

'* Because  the  court  erred  in  giving  ^instructions 
given  upon  the  court's  own  motion. 

''Because  the  court  erred  in  failing  to  instruct  the 
jury  on  all  the  law  of  the  case. 

''Because  the  court  erred  in  refusing  the  inst^u(^- 
tions  offered  and  requested  by  defendant. 

"Because  the  court  erred  in  giving  instructions  re- 
quested by  defendant  in  a  modified  form.'' 

These  sweeping  averments  afforded  the  trial  court 
no  opportunity — as  is  the  purpose  of  a  motion  for  a  new 
trial — to  correct  the  errors  now  contended  by  the  appel- 
lant to  inhere  in  the  instructions.  As  much  would  have 
been  expressed  and  the  trial  court  equally  enlightened 
if,  instead  of  the  several  averments,  one  had  been  em- 
ployed which  alleged  that  the  court  erred  in  giving  and 
refusing  instructions.  The  statutory  mandate  (Sec. 
5312,  R.  S.  1909)  that  we  shall  in  criminal  cases,  regard- 
less of  assignments  of  error,  render  judgment  upon  the 
record  before  us,  means  such  a  record  of  the  trial  as 
is  required  by  our  rules  of  procedure  to  be  preserved  for 
our  review.  We  have  repeatedly  ruled  that  motions 
for  new  trials  in  criminal  cases  should,  if  instructions 
are  complained  of,  contain  some  definite  reference  there- 
to although  it  extends  no  further  than  a  numerical  ref- 
erence to  such  instructions  (State  v.  Othick,  184  S.  W. 
106;  State  v.  Gilbert,  186  S.  W.  1003;  State  v.  Gifford, 
186  S.  W.  1058;  State  v.  Miller,  188  S.  W-  87;  State  v. 
Fleetwood,  190  S.  W.  1;  State  v.  Harris,  245  Mo.  445; 
State  V.  Snvder,  263  Mo.  1.  c.  668;  State  v.  Rowe,  196  S. 
W.  7;  State  V.  Katz,  266  Mo.  493;  State  v.  Levy,  262 
Mo.  181;  State  V.  Hammontree,  177  S.  W.  367;  Polski 
V.  St.  Louis,  264  Mo.  458;  State  v.  Lewis,  2731  Mo.  532) ; 
this  is  but  fair  to  the  trial  court  and  is  no  wise  prej- 
udicial to  the  defendant.  A  compliance  with  this  re- 
quirement, as  we  held  in  State  v.  McBrien,  265  Mo.  1.  c. 
604,  and  in  State  v.  Selleck,  199  S.  W.  129,  is  within  the 
statutory  injunction  (Sec.  5285,  K.  S.  1909)  which  pro- 
vides that  a  motion  for  a  new  trial  **  shall  set  forth  the 
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grounds  or  causes  therefor/'  There  is  no  reason  why 
the  rule  should  not  have  been  observed  in  this  case.  A 
failure  so  to  do  precludes  an  examination  of  the  instruc- 
tions, which  we  are  authorized  in  presuming  correctly- 
declared  the  law. 

The  facts  present  no  extenuating  circumstances  im 
this  case;  as  a  consequence  no  defense  was  interposed 
to  the  merits.  The  appellant,  indifferent  to  the  trust  re- 
posed in  him  by  the  owner  of  the  note,  deliberately  con- 
verted it  to  his  own  use  by  pleading  it  aa  collateral  to 
secure  a  personal  debt  and  now  seeks  solely  through  the 
interposing  of  technical  objections  to  the  manner  of  his 
trial  to  escape  the  consequences  of  his  crime.  None  of 
these  have  we  found  of  such  materiality  as  to  authorize 
an  interference  with  the  judgment  of  the  trial  court, 
which  is  therefore  aflfirmed.    AH  concur. 


CHARLES  MUSSER  et  aJ.,  Appellants,  v.  CARRIE 
MUSSER  et  al.,  Respondents. 

DiYlsion  Two,  March  26,  1920. 

1.  OOMMON  LA.W:  Pleading:  Effect.  The  effect  of  the  statute  of 
Kansas  which  provides  that  "the  common  law  as  modified  by  the 
constitutional  and  statutory  law,  judicial  decisions,  and  the  con- 
ditions and  wants  of  the  people  shall  remain  in  force  In  aid  of 
the  general  statutes  of  this  State"  extends  no  further  than  to  as- 
sert the  common  law  to  be  there  in  force  as  therein  stated,  and  to 
render  unnecessary  any  presumption  that  might  otherwise  obtain 
an  account  of  that  State  not  having  been  carved  out  of  the  orig- 
inal territory  subject  to  the  law  of  England.  Considered  in  any 
other  sense,  the  pleading  of  the  statute  is  a  mere  conclusion. 

2.   :  Definition:  How  Pleaded.    The  common  law  Is  not  "a  true 

body  of  law"  in  the  sense  that  It  is  collected  into  a'  code  or  any 
particular  book;  but  it  began  in  statements  and  principles  an- 
nounced In  decisions  of  courts,  which  have  been  multiplied  and 
modified  by  subsequent  decisions,  until  they  are  regarded  as  ac- 
cumulated and  approved  expressions  of  what  Is  right  and  just 
In  this  country,  the  common  law  is  inseparably  identified  with 
judicial  decisions,  aud  what  If  the  common  law  of  any  particular 
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state  is  to  be  ascertained  by  an  examination  of  its  decisions,  as . 
precedents;  and  where  an  attempt  is  made  to  plead  the  common 
law  of  another  state,  the  rules  of  decision  of  the  courts  of  that 
State,  as  applicable  to  the  particular  case,  are  the  things  to  be 
alleged,  as  the  basis  of  the  action.  It  is  not  sufficient  to  plead 
what  counsel  may  think  is  the  common  law  of  the  foreign  state, 
but  it,  as  well  as  its  violations,  must  be  pleaded  with  distinctive- 
ness, as  any  other  substantive  fact. 


.: :  Pleading:  Conclusions.  In  pleading  the  decisions  of  an- 
other state  from  which  the  common  law  therein  is  to  be  deter- 
mined, pertinent  parts  of  such  decisions  should  be  alleged,  in 
order  to  avoid  the  charge  of  stating  mere  conclusions.  If  the  com- 
mon law  of  such  foreign  state  is  the  basis  of  recovery  or  the  con- 
stitutive fact  of  plaintiffs  case,  mere  conclusions  as  to  what  coun- 
sel may  think  the  decisions  of  its  courts  may  mean  will  not  suf- 
fice. 


:  :  :  Private  Charity.    In  a  suit  to  construe  a 

will,  devising  property  in  Kansas  and  probated  in  that  State,  the 
will  was  alleged  to  be  invalid  for  that  it  attempted  to  create  a 
private  charity,  in  violation  of  the  common  law  in  force  in  that 
State,  and  the  petition,  after  a  general  averment  ''that  the  common 
law  in  force  in  Kansas  is  and  was  in  part  at  all  times  mentioned 
as  follows,"  proceeded,  in  several  paragraphs,  in  some  of  them 
arbitrarily  and  in  others  argumentatively,  to  state  what  is  alleged 
to  be  the  law  of  Kansas  relating  to  wills  and  charities  and  the 
powers  and  duties  of  the  donee  (a  school  district)  in  reference 
thereto,  but  alleging  nothing  either  afflrnmtive,  definite  or  pre- 
cise as  to  what  is  the  actual  common  law  of  the  State.  Held,  that 
it  is  essential  that  the  common  law  of  Kansas  itself,  as  found  in 
the  court  decisions  of  the  State,  be  pleaded  as  any 'other  fact, 
and   the  petition  is  not  good  as  against  a  general  demurrer. 


:  ;  :  Ultimate  Facts.    A  petition,  in  stating  the 

ultimate  facts  in  regard  to  the  common  law  of  another  state,  re- 
lied on  as  the  basis  of  the  action,  and  not  the  law  itself,  is  not 
sufficient.  Ultimate  facts  are  nothing  more  than  issuable,  con- 
stitutive or  traversable  facts  essential  to  the  statement  of  a  cause 
of  action,  and  are  not  mere  conclusions  as  to  what  the  facts  are. 


:  • :  Demnrrer:  Admissions.     A  general  demurrer  to  a 

petition  does  not  admit  conclusions  of  law.  Where  the  petition 
simply  contains  general  averments  as  to  what  the  common  law 
of  another  state  is,  but  does  not  plead  that  law  itself  as  facts,  a 
demurrer  to  it  that  it  does  not  state  facts  suflicient  to  constitute 
a  cause  of  action  does  not  admit  the  common  law  of  the  State  tQ 
bQ  what  the  averments  allege  it  to  be. 
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7.   :  :  Private  Obarlty:    Gift  for   Educational   Purposeg. 

The  Supreme  Court  of  Kansas  has  never  decided  that  erery  public 
charity  must  be  such  as  the  State  may  lawfully  maintain  by  pub- 
lic taxation.  Therefore,  an  allegation  in  the  petition  to  construe 
a  will  by  which  property  was  bequeathed  **for  the  purpose  of  creat- 
ing an  endowment  for  the  education  of  worthy  young  men  and 
woman  of  a  school  district"  in  a  named  county,  "preference  to 
bei  given  to  those  who  are  orphaned,"  that  the  will  attempted  to 
create  a  private  charity,  and  that  the  gift  was  void  because  the 
object  was  not  one  which  "the  State  itself  ought  and  lawfully 
might  endow  and  support  with  public  resources,"  does  not  and 
cannot  state  a  cause  of  action,  because  there  are  no  decisions  of 
that  State  so  holding. 


Appeal    from    Clay    Circuit    Court. — Hon.   Frank   P. 

Divelbiss,  Judge. 
Affibmbd. 

Carl  G.  Wagner,  Frank  T.  Burnham,  Frank  W.  Yale, 
and  Ernest  S,  Ellis,  for  appellants. 

(1)  The  will,  by  its  terms,  refers  to  and  provides 
that  it  shall  be  construed  under  the  laws  of  the  State 
of  Kansas.  This  reference  and  provision  makes  the 
law  of  Kansas  as  much  a  part  of  the  will  as  though 
it  had  been  inserted  verbatim  therein.  Shulsky  v.  Shul- 
sky,  98  Kan.  69;  Chambers  v.  McDaniel,  28  N.  C.  229; 
Vestry  v.  Bostwick,  8  App.  B.  C.  456;  40  Cyc.  1094, 
notes.  (2)  The  trust  sought  to  be  created  by  the  will 
is  not  a  public  charity,  and  is  void  on  its  face,  under 
the  laws  of  the  State  of  Kansas,  as  being  against  the 
rule  prohibiting  perpetuities  of  title  in  estates,  because 
the  fund  provided  can  only  be  used  for  the  benefit  of 
certain  persons  to  bo  selected  and  certified  by  the 
** school  board"  from  a  classification  of  individuals, 
which  does  not  arise  in  the  course  of  nature,  but  is 
wholly  arbitrary  and  grows  out  of  and  only  exists  in 
the  **  private  conventions,  class  associations  and  artifi- 
cial distinctions  of  men."  Troutman  v.  DeBoissiere, 
66  Kan.  1.  (3)  The  power  to  appoint  and  certify  bene- 
ficiaries sought  by  said  will  to  be  conferred  upon  the 
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''school  board ^'  cannot  be  exercised.  Its  powex's  are 
fixed  by  statute  and  it  cannot  be  the  recipient  of  or 
exercise  any  power  sought  to  be  conferred  upon  it  by 
an  individual.  Hence,  the  intended  beneficiaries  of  the 
trust  cannot  be  legally  ascertained  and  determined. 
Harwood  v.  Tracy,  118  Mo.  637;  Dodson  v.  Scruggs, 
47  Mo.  285 ;  Re  Hoffer 's  Estate,  70  Wis.  407 ;  Leman  v. 
Sherman,  117  111.  657;  Sinking  Fund  Commrs.  v. 
Walker,  6  How.  (U.  S.)  143;  Shaw  v.  Payne,  12  Allen 
(Mass.)  293;  Dunbar  v.  Soule,  129  Mass.  284;  McClary 
V.  McLain,  2  Ohio  St.  368;  English  v.  Sailors'  Snug 
Harbor,  3  Pet.  (U.  S.)  99;  II  Perry  on  Trusts,  sec.  296; 
35  Cyc.  899  et  seq.;  39  Cyc.  272,  and  notes;  28  Am. 
&  Eng.  Ency.  (2  Ed.)  965;  12  Am.  &  Eng.  Ency.  301. 
(4)  But  even  if  such  power  of  appointment  could  be 
conferred  upon  the  ** school  board"  the  provisions  of 
the  will  are  incomplete  and  insufficient  to  permit  action 
thereunder,  because  no  standard  or  measure  of  the 
required  qualifications  of  beneficiaries  is  provided,  and 
no  means  or  method  is  named  by  which  the  facts  neces- 
sary to  be  certified  may  be  ascertained.  In  re  Hauck, 
70  Mich.  410;  Fountaine  v.  Ravenel,  19  How.  (U.  S.) 
368;  Bediman  v.  Bonsor,  23  N.  Y.  298;  Grimes  v. 
Harman,  35  Ind.  220;  Gallego's  v.  Atty.  Gen.,  3  Leigh, 
450;  Dashiel  v.  Atty.  Gen.,  5  liar.  &  Johns.  392; 
Hughes  V.  Daly,  49  Conn.  34;  Lepage  v.  McNamara,  5 
Iowa,  124;  White  v.  Fisk,  22  Conn.  31.  (5)  The  trust 
attempted  to  be  created  by  the  will  cannot  bo  sustained 
as  a  public  charity  l>ecause  the  State  and  the  public, 
through  its  courts,  possess  no  ** admitted  right  of  visi- 
tation and  control."  Troutman  v.  DeBoissiere,  66  Kan. 
1.  On  the  contrary  the  will  by  its  terms  expressly  pre- 
cludes the  courts  from  the  exercise  of  such  right  and 
power. 

Dwight  M.  Smith  and  Goodwin  Creason  for  respond- 
ents. 

(1)    The  attack  upon    the    will   in    question  being 
predicated  upon  the  laws  of  Kansas,  and  no  laws  of 
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Kansas  that  affect  the  validity  of  the  will  being  pleaded, 
the  amended  petition  of  plaintiff  below  stated  no  cause 
of  action,  and  demurrer  was  properly  sustained.  Gibson 
V.  Railroad,  225  Mo.  485;  Rialto  Co.  v.  Minor,  183  Mo. 
App.  128;  McDonald  v.  Life  Assn.,  154  Mo.  628;  Lee 
V.  Mo.  Pac,  195  Mo.  415;  Coleman  v.  Lucksinger,  224 
Mo.  14;  Ginnochio  v.  Railroad,  155  Mo.  App.  168;  State 
V.  Harty,  208  S.  W.  (Mo.)  837.  (2)  Since  plaintiff's 
amended  petition  alleges  the  common  law  to  be  in 
force  in  Kansas,  and  .pleads  no  statute  or  decision  of 
Kansas  modifying  it,  a  Missouri  court  in  construing 
the  will  in  question  must  presume  the  common  law  of 
Kansas  to  be  the  same  as  the  common  law  of  Missouri, 
as  found  in  its  own  decisions.  McPike  v.  McPike,  111 
Mo.  2*26;  KoUock  v.  Emmert  &  Co.,  43  Mo.  App.  570; 
Jordan  v.  Pence,  123  Mo.  App.  324;  Morrissey  v. 
WJggins  Ferry  Co.,  47  Mo.  525;  Bank  v.  Com.  Co., 
139  Mo.  App.  124.  (3)  The  will  in  question,  under  the 
laws  of  Missouri,  creates  a  public  charity  of  the  most 
unimpeachable  character.  Crow  ex  rel.  v.  Clay  County, 
196  Mo.  261;  Catron  v.  Scarritt  Collegiate  Institute, 
264  Mo.  725;  Robinson  v.  Crutcher,  209  S.  W.  (Mo.)  104; 
Strother  v.  Barrow,  246  Mo.  241;  Sandusky  v.  San- 
dusky, 261  Mo.  357;  Hadley  v.  Forsee,  203  Mo.  426; 
Buchanan  v.  Kennard,  234  Mo.  139 ;  Buckley  v.  Monck, 
187  S.  W.  (Mo.)  34;  Cummings  v.  Dent,  189  S.  W.  (Mo.) 
1161;  Sappington  v.  School  Fund  Trustees,  123  Mo. 
32;  Anderson  v.  Roberts,  147  Mo.  486;  Lackland  v. 
Walker,  151  Mo.  257;  Chambers  v.  St.  Louis,  29  Mo. 
543;  Howe  v.  Wilson,  91  Mo.  45;  Powell  v.  Hatch,  100 
Mo.  592;  Barkley  v.  Donnelly,  112  Mo.  561;  Missouri 
Hist.  Society  v.  Academy  of  Science,  94  Mo.  466.  (4) 
The  will  is  equally  valid  under  Kansas  statutes  and 
decisions,  as  well  as  general  law  relating  to  charitable 
trusts.  Troutman  v.  DeBoissiere,  66  Kan.  1;  Wash- 
bum  College  V.  O'Hara,  75  Kan.  700;  Keeler  v.  Lauer, 
73  Kan.  393;  Sees.  9850,  9840,  9841,  7443,  7445,  Stat- 
utes of  Kansas  1909;  5  R.  C.  L.  309;  11  C.  J.  p.  361, 
sec.  20.    (5)  Since  the  will  creates  a  valid  public  charity. 
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and  provides  competent  trustees  to  take  title,  the  heirs- 
at-law  have  no  interest  in  the  estate,  and  the  plan 
provided  in  the  will  for  designating  beneficiaries  does 
not  concern  them.  W.  C.  A.  v.  Kansas  City,  147  Mo. 
103 ;  Academy  of  Visitation  v.  Clemtnens,  50  Mo.  167 ; 
Crow  ex  rel.  v.  Clay  County,  196  Mo.  261 ;  Sandusky  v. 
Sandusky,  265  Mo.  234;  Glaze  v.  Allen,  213  S.  W.  785; 
Mott  V.  Morris,  249  Mo.  147 ;  Barkley  v.  Donnelly,  Hi 
Mo.  570;  Harwood  v.  Tracy,  118  Mo.  631;  5  R.  C.  L. 
299,  309,  370;.    11  C.  J.  342. 

WALKER,  C.  J. — This  action  was  brought  in  the 
Circuit  Court  of  Clay  County  to  obtain  a  construction  of 
the  will  of  Benjamin  Musser.  A  demurrer  to  the  peti- 
tion, which  alleged  that  it  did  not  state  facts  suflScient 
to  constitute  a  cause  of  action,  was  sustained.  Refusing 
to  plead  further,  a  judgment  was  entered  against  the 
plaintiffs,  who  thereupon  appealed  to  this  court. 

The  property  devised  was  located  in  Jewell  County, 
Kansas.  The  will  provided  for  the  probating  of  same 
in  that  county  and  that  it  was  to  be  construed  under 
the  laws  of  that  State. 

The  petition  alleged  the  invalidity  of  the  will  in  that 
by  its  terms  it  created  a  private  charity,  in  violation  of 
the  common  law  in  force  in  Kansas  applicable  thereto, 
and  was  hence  void.  The  sufficiency  of  the  petition  is 
assailed  as  to  the  manner  in  which  it  pleads  the  exis- 
tence of  'the  common  law  in  that  State. 

Under  Section  9650,  General  Statutes  of  Kansas 
1909  (Dassler),  set  forth  in  the  petition,  it  is  provided 
that  *  *  the  common  law  as  modified  by  constitutional  and 
statutory  law,  judicial  decisions,  and  the  condition  and 
wants  of  the  people,  shall  remain  in  force  in  aid  of  the 
general  statutes  of  this  State." 

The  effect  of  the  pleading  of  this  section  extends 
no  further  than  to  declare  the  common  law  in  force  in 
Kansas  as  therein  stated,  and  to  render  unnecessary 
any  presiunption  that  might  otherwise  obtain  on  ac- 
count of  that  State  not  having  been  carved  out  of  the 
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original  territory  subject  to  the  law  of  England.  Con- 
sidered in  any  other  sense  the  pleading  of  this  statute  is 
a  mere  conclusion.    [Gibson  v.  Railroad,  225  Mo.  473.] 

Other  sections  of  the  statutes  of  Kansas  pleaded  are 
irrelevant  to  the  determination  of  the  matter  at  issue. 

The  manner  in  which  the  common  law  is  pleaded  is 
as  follows: 

'  *  That  the  common  law  in  force  and  in  effect  in  the 
State  of  Kansas  is  and  was,  at  all  the  times  herein  men- 
tioned, in  part  as  follows : 

*'That  where  a  conveyanc43  or  will  attempts  to 
create  and  vest  property  in  trust  in  perpetuity  in  trus- 
tees and  their  successors  for  the  benefit  of  beneficiaries 
therein  desig;nated,  the  instrument  is  void  on  its  face 
as  violating  the  rule  against  perpetuities  of  title  in 
estates,  unless  the  trust  so  attempted  to  be  created  con- 
stitutes a  public  charity. 

*^The  beneficiaries  of  a  valid  public  charity  must 
partake  of  a  quasi-public  character.  The  public  must 
be  under  obligations  to  them  as  a  class ;  a&  a  class  they 
must  have  some  claim  upon  the  public  and  that  claim 
must  be  one  founded  in  nature  and  cognizable  by  the  in- 
stincts of  a  common  humanity ;  it  caamot  be  one  growing 
out  of  or  existing  in  the  private  conventions  or  class  as- 
sociations or  artificial  distinctions  of  men.  Public  chari- 
ties may  be  restricted  to  a  particular  class  in  the  State 
or  of  its  municipal  divisions,  but  they  must  be  general 
for  all  the  designated  class  within  the  particular  munici- 
pality. Such  classification  must  be  based  on  some  obvious 
natural  distinction,  having  reference  to  the  merits  hoped 
to  be  attained.  It  must  not  be  arbitrary  or  artificial. 
The  class  must  stand  in.  a  natural  and  meritorious  rela- 
tion to  the  public  at  large.  A  gift  for  a  general  public 
use  must  be  for  an  object  which  the  State  itself  ought 
or  lawfully  might  endow  and  support  with  public  re- 
sources. 

**The  rule  against  perpetuities  was  devised  to  pre- 
vent the  perpetual  entailment  of  estates  and  to  give  them 
over   to   free  conveyance.     That    rule    should    not  be 
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relaxed  except  in  the  interest  of  the  general  public,  and 
it  is  not  relaxed  except  where  the  public  itself  holds  the 
title  and  is  the  trustee,  or,  if  not  holding  the  title  and 
acting  as  the  trustee,  possesses  an  admitted  right  of 
visitation  and  control. 

^*The  right  and  power  of  visitation  on  the  part  of 
the  State  is  lodged  in  the  courts  having  equitable  juris- 
diction, to  be  exercised  at  the  instance  of  the  Attorney- 
General  of  the  State,  and  unless  the  trust  bo  of  such 
a  nature .  as  that  the  Attorney-General  might  bring  an 
information  in  the  courts  to  enforce  its  administration 
it  cannot  be  a  public  charity. 

^*In  the  State  of  Kansas,  the  public  duty  which  the 
Attorney-General  may  sue  to  enforce,  or  the  public 
wrong  which  he  may  sue  to  prevent,  must  be  a  duty 
or  a  wrong  affecting  the  whole  community  or  affecting 
the  community  in  general,  or  a  matter  affecting  the 
interests  of  the  entire  public.  A  charity  which  the  At- 
torney-General of  the  State  of  Kansas  can  sue  to  en- 
force or  conserve  must  be  a  charity  of  a  character  so 
public  as  to  interest  the  whole  community — the  com- 
munity in  general — ^the   entire   public.*' 

I.  Remote  as  the  inquiry  may  seem  upon  a  super- 
ficial consideration  of  the  subject,  the  question  as  to 
Kansas  ^^^t  is  meant  by  the  '*  common  law  in  force  in 
oommon  Kansas"  demands  solution  before  it  can  be 
^^*  intelligently  determined  whether  the  petition  is, 
as  was  held  by  the  trial  court,  fatally  defective  in  not 
properly  pleading  that  law. 

The  opinions  of  many  of  our  courts  of  last  resort, 
including  our  own,  state  generally  that  the  common  law 
*^  imports  a  system  of  unwritten  law  not  evidenced  by 
statute,  but  by  traditions  and  the  opinions  and  judg- 
ments of  the  sages  of  tlie  law."  The  Supreme  Court  of 
the  United  States  has  in  several  instances  (West.  U, 
Tel.  Co.  V.  Call  Pub.  Co.,  181  U.  S.  92;  Kansas  v.  Colo- 
rado, 206  U.  S.  1.  c.  96)  answered  the  inquiry  by  quot- 
ing the  language  of  Kent  (1  Com.  471)  that  *^the  com- 
mon law  includes  those  principles,  usages  and)  rules 

Digitized  by  VjOOQ IC 


Vol.  281]  OCTOBER  TERM,  1919.  657 


Musser  v.  Musser. 


of  action  applicable  to  the  government  and  security  of 
persons  and  property,  which  do  not  rest  for  their  au- 
thority upon  any  express  and  positive  declaration  of  the 
will  of  the  Legislature.'^  These  definitions  afford  us 
little  aid  in  the  present  inquiry.  In  what  manner  is 
it  to  be  determined  according  to  any  definite  and  uni- 
form plan  which  will  serve  as  a  rule  for  judicial  guid- 
ance, what  the  'traditions"  are  and  who  are  the  sages 
*' whose  opinions  and  judgments"  are  to  enlighten 
Us  as  to  what  constitutes  the  common  law?  If  ** prin- 
ciples, usages  and  rules  of  action"  are  to  afford  the  re- 
quired enlightenment,  in  what  do  these  essentials  con- 
sist, from  what  sources  are  they  to  be  derived  and  how  is 
their  uniformity  to  be  determined  in  any  particular  case? 

There  is,  says  Mr.  Justice  Ewart  in  effect  in  dis- 
cussing this  question  (40  Can.  L.  J.  95),  '^a  short  way 
of  settling  it.  If  there  was  or  is  any  true  body  of  law 
known  as  the  Common  Law,  apart  from  the  decisions  of 
the  courts,  let  him  who  asserts  the  fact  quote  or  other- 
wise refer  us  to  a  single  item  of  it.  The  Leges  Barbaro- 
rum  we  know;  the  laws  of  Justinian  we  know;  the  laws 
of  the  Twelve  Tables  (B.C.  500)  we  know;  even  the  law^ 
of  Hammurabi  of  Babylon  (B.  C,  say  2250)  Ve  know, 
and  can  quote  from.  Will  somebody  pjease  furnish  us 
with  an  extract  from  the 'Common  Law  of  England? 

'*  Surely  this  can  easily  be  done.  Go  to  the  law 
reports  and  read  to  us.  The  judges,  if  they  were  de- 
ciding according  to  this  '  true  body  of  law,  ^  will  undoubt- 
edly so  indicate.  No,  these  modern  judges  seem  to  know 
nothing  of  it.  Open,  then,  these  musty  old  Year  Books; 
thumb  them  all.  No?  Try  the  Rolls — back  as  far  as 
John's  reign.  Nothing  there?  Well,  don't  despair;  in 
the  works  of  Bracton  (Chief  Justiciar  of  England  1265- 
1267)  or  in  those  of  Glanvil  (the  oldest  writer  on  Eng- 
lish jurisprudence,  and  Chief  Justiciar  of  England  in  the 
reign  of  Henry  II)  there  must  be  some  trace  of  this 
'true  body.'    Not  a  word? 

''Well,  where  did  these  judges  and  writers  get  the 
law  that  they  tell  us  of?  Mr.  Justice  M/cClain  would 
answer : 

42—281  Mo. 
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*'  ^By  ascertaining  what  it  was  customary  for  Eng- 
lish judges  to  decide  in  like  cases.  The  reading  of  Brac- 
ton,  himself,  beyond  the  introductory  pages,  proves  con- 
clusively the  fact.  ...  He  refers  to  decisions  of  the 
courts,  although  he  is  compelled  to  do  so  from  current 
or  personal  knowledge,  as  reported  decisions  were  as 
yet  apparently  unknown,  and  instead  of.  aimoimcing 
general  principles,  borrowed  from  any  code,  or  pandects, 
or  digests,  he  tells  w'hat  was  decided  in  an  assize  of  mort 
d 'ancestor,  &c.  .  .  .  His  successors  were  the  diges- 
ters and  abridgement-makers — ^Fitzherbert  and  Brooke 
and  Rolle  and  Viner — and  these  men  concerned  them- 
selves with  the  decisions  of  the  English  judges  and  pre- 
pared the  way  for  Coke  and  Hale  and  Blackstone,  the 
great  expounders  of  the  distinctively  English  system  of 
law.'    [Address,  American  Bar  Assn.,  1902.] 

**If  I  am  to  be  told  that  nobody  says  .that  anybody 
can  give  extracts  from  the  Common  Law,  and  that  what 
is  meant  is  that  ihe  Common  Law  consisted  of  certain 
well  known  principles  upon  which  the  decisions  were 
based,  then  I  ask  prof  ert  of  one  of  these  principles.  And 
if  it  be  alleged  that  production  is  impossible,  for  that  the 
said  principles  were  in  the  mind  or  heart,  or  conscious- 
ness, of  the  people,  and  not  otherwise  or  elsewhere,  I  still 
require  at  least  a  hint  as  to  what  they  looked  like  be- 
fore believing  in  their  corporeality." 

Prior  to  the  appointment  by  William  I.  of  a  Chief 
Justiciar,  who  was  a  permanent  judicial  officer,  having 
supreme  jurisdiction  throughout  England,  there  may 
have  been  in  existence  customs  and  usages  by  which  law 
was  crudely  administered  by  the  Saxon  local  folk  courts, 
but  when  professional  judges  were  created,  which  fol- 
lowed the  appointment  of  the  judicial  officer,  they  at 
once  commenced  to  reduce  the  tangle  of  customs  and 
usages  to  order  and  to  construct  that  system  which  has 
for  its  ultimate  aim  the  ascertainment  of  rules  which 
shall  regulate  human  relations  in  accordance  with  the 
common  sense  of  right.  [Nature  of  Positive  Law,  Laght- 
wood.] 
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The  Supreme  Court  of  the  United  States  in  the  case 
of  Kansas  v.  Colorado,  supra,  at  page  96,  after  quoting 
the  passage  from  Kent  referred  to,  declares  the  true  rule 
in  regard  to  what  constitutes  the  common  law,  to  this 
effect:  ^Hhat  it  does  not  rest  on  any  statute  or  other 
written  declaration  of  the  sovereign,  but  there  must,  as 
to  each  principle  thereof,  be  a  first  statement.  These 
statements  are  found  in  the  decisions  of  courts  and  the 
first  statement  presents  the  principle  as  certainly  as  the 
last.  Multiplication  of  declarations  merely  adds  certain- 
ty. For,  after  all,  the  common  law  is  but  the  accumu- 
lated expression  of  the  numerous  judicial  tribunals  in 
their  efforts  to  ascertain  what  is  right  and  just  between 
individuals  in  respect  to  private  disputes/' 

Mr.  Ldghtwood,  in  his  learned  treatise  on  the  Nature 
of  Positive  Law  (p.  359),  says  that  **all  law  is  made 
either  directly  by  way  of  statute  or  obliquely  by  judicial 
decision.  These  are  decided  to  be  the  only  modes  in 
which  law  can  be  made.  Hence  it  does  not  exist  by  vir- 
tue of  being  customary  to  or  in  accordance  with  legal 
opinion  or  with  natural  law. ' ' 

Mr.  Pomeroy  says  ^'that  the  initial  activity  in  crea- 
ting the  common  law  of  England  was  done  not  by  Parlia- 
mentary legislation,  nor  by  royal  decrees,  but  by  the 
justices  in  their  decisions,  of  civil  and  criminal  causes." 
[Eq.  Juris,  sec.  13.J 

Says  Mr.  Austin,,  after  reviewing  tliB  entire  sub- 
ject: **  There  can  be  no  law  without  judicial  sanction  and 
until  a  custom  has  been  adopted  as  a  law  by  courts  of 
justice  it  is  always  uncertain  whether  it  will  be  sustain- 
ed by  that  sanction  or  not."  [II  Lectures  on  Juris., 
p.   564.] 

Thus  it  will  be  seen  that  the  common  law  in  this 
country  is  inseparably  identified  with  the  decisions  of 
the  courts.  **Even  if  we  were  to  assume  that  the  adop- 
tion of  the  common  law  of  England  means  the  adoption 
of  a  single  system  or  one  uniform  and  consistent  set  of 
principles,  usages  and  rules  of  action  applicable  to  the 
government  and  security  of  persons  and  property,  we 
are  yet  forced  to  recognize  that  each  of  the  separate 
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states  has  adopted  the  common-law  principle  of  the  au- 
thority of  precedent,  and  acts  on  the  theory  that  what  its 
courts  decide  is  the  real  common  law  governing  each 
question  passed  on/'  [Pope,  Com.  Law  in  U.  S.  24 
Harv.  L.  R.  12.] 

If,  therefore,  we  are  to  continue  to  recognize  the 
authority  of  precedent,  it  is  essential  in  determining 
what  the  common  law  is  in  respect  to  any  question,  to 
refer  to  the  decisions  of  the  courts  of  last  resort  therein. 
These,  if  sufficiently  comprehensive,  are  decisive  of  the 
case.  Precedents  elsewhere  established  by  courts  under 
the  common-law  system,  whether  in  England  or  one  of 
our  States,  may  serve  as  .guides  to  a  court  in  the  absence 
of  its  own  former  rulings,  in  determining  what  the  ap- 
plicable principle  of  the  common  law  is  in  a  given  case. 
Further  than  this  their  province  is  purely  persuasive 
and  they  rise  to  the  dignity  of  rulings  in  a  particular 
jurisdiction  only  when  given  judicial  sanction.  When, 
therefore,  it  is  pleaded,  as  it  is  in  the  case  at  bar,  that 
the  matter  at  issue  is  to  be  determined  by  the  common 
law  in  force  in  a  particular  jurisdiction,  we  ascertain 
what  that  law  is  by  an  examination  of  the  decisions  of 
the  courts.  Their  importance  in  the  determination  of 
the  question  is*  thus  made  manifest,  and  is  emphasized 
where,  as  here,  the  law  invoked  is  substantive  or  forms 
the  basis  of  the  action.  Where  this  is  true  the  pleading 
of  the  law  becomes  an  essential  averment.  [Hazelett 
V.  Woodruff,  150  Mo.  539,  51  S.  W.  1048 ;  Clark  v.  Barnes, 
58  Mo.  App.  672 ;  Banchor  v.  Gregory,  9  Mjo.  App.  104 ; 
Mystic  Legion  v.  Brewer,  75  Kan.  734..] 

II.  The  general  rule,  leaving  out  of  consideration 
for  the  moment  any  distinction  between  the  manner  in 
which  the  common  or  the  statute  law  of  a  State  is  to  be 
pleaded,  is  that  where  one  relies  upon  the  law 
^*  of  another  State  to  sustain  his  cause  of  ac- 
tion, he  must  not  only  state  with  distinctness  what  that 
law  is,  as  in  pleading  any  other  substantive  fact,  but 
also  the  facts  which  constitute  its  violation,  that  the 
court  may  be  enabled  to  judge  of  its  effect.    Mere  con- 
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elusions  as  to  what  counsel  may  think  the  law  means  will 
not  suffice.  [Wentz  v.  Railroad,  259  Mo.  450,  168  S.  W. 
116fl,  40  Ann.  Oas.  317;  Gibson  v.  Railroad,  225  Mo.  1.  c. 
483;  Coleman  v.  Lucksinger,  224  Mo.  1.  c.  14.]  In  plead- 
ing decisions  of  other  States  from  which  the  common 
law  therein  is  to  be  determined,  to  avoid  the  charge  of 
stating  mere  conclusions,  pertinent  parts  of  such  deci- 
sions should  be  alleged.  [Miller  v.  Chinn,  195  S.  W.  1. 
c.  554;  Malott  v.  Harvey,  204  S.  W.  940;  Lillard  v.  Lder- 
ly,  200  Mo.  App.  144,  202  S.  W.  1057;  Ginnochio  v. 
Railroad,  155  Mo.  App.  1.  c.  168;  9  Ency.  PI.  &  Pr.  543.] 
These  cases  sufficiently  announce  the  rule  in  this  juris- 
diction and  it  is  not  deemed  necessarj'  to  burden  the  opin- 
ion with  like  rulings  from  courts  of  last  resort  elsewhere. 
While  the  rule  as  to  what  constitutes  a  sufficient  plead- 
ing of  a  foreign  law  when  the  same  is  a  constitutive  fact 
in  a  case,  may  be  deduced  from  the  foregoing  state- 
ment of  general  principles,  illustrations  drawn  from  ad- 
judicated cases  afford  more  definite  criteria  as  to  the 
distinctive  differences  between  conclusions  and  direct 
and  positive  statements  of  fact. 

In  Wabash  Railroad  Co.  v.  Hassett,  170  Ind.  1.  c. 
376,  the  Supreme  Court,  in  ruling  upon  a  demurrer  to 
the  petition,  had  under  consideration  the  following  alle- 
gation as  to  the  common  law  pf  Illinois:  ''That  by  the 
common  law  of  the  State  of  Illinois  on  October  13-14, 
1905,  employees  of  railroad  corporations  operating  lines 
of  railroad  in  such'  State  were  fellow-servants  only  when 
such  employees  were  brought  together  in  direct  co-opera- 
tion in  the  performance  of  a  particular  work  at  the  time, 
etc.''  **This,"  said  the  court,  ''is  manifestly  no  declara- 
tion as  to  what  the  common  law  of  Illinois  was  upon  the 
dates  named;  but,  without  setting  out  the  substance  of 
such  law  with  regard  to  fellow-servants,  the  pleader  has 
interpreted  it  for  himself  and  merely  alleges  his  conclu- 
sion as  to  its  legal  effect.  This  allegation  is  insufficient 
as  against  a  demurrer  for  want  of  facts." 

In  Phinney  v.  Phinney,  17  How.  Pr.  197,  it  was  al- 
leged that  "under  the  laws  of  Spain  a  person  became 
seized  of  certain  real  estate."    In  ruling  upon  a  demur- 
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rer  to  the  complaint  the  Supreme  Court  said:  ''This 
kind  of  statement  involves  a  mere  conclusion  or  infer- 
ence, in  which  the  plaintiffs,  it  will  be  readily  seen,  may 
be  greatly  mistaken.  In  effect  it  expresses  an  opinioii 
of  the  law  and  asks  the  court  blindly  to  adopt  it,  with- 
out giving  the  court  the  necessary  materials  to  test  its 
correctness.  Foreign  laws  are  mere  facts,  and,  like 
other  facts,  must  be  set  forth  and  proved."  The  demur- 
rer was  sustained. 

In  Cuibbedge  &  Co.  v.  Napier,  62  Ala.  518,  the  aver- 
ment that  at  the  time  of  the  execution  and  delivery  of  a 
note  and  mortgage  under  and  by  virtue  of  the  laws  of 
Georgia,  '*all  title  to  property  made  as  a  part  of  a  usuri- 
ous contract  or  to  evade  the  usury  laws  of  the  State  are 
void,"  was  held  bad  as  not  being  an  averment  of  fact,  but 
a.conclusion  of  the  pleader. 

In  Lomb  v.  Pioneer  S.  &  L.  Co.,  96  Ala,  4^,  11  So. 
154,  an  averment  that  a  note  and  contract  were  according 
to  the  laws  of  Minnesota  legal,  valid  and  non-usurious 
and  that  it  is  provided  by  the  law  of  that  State  that  prem- 
iums taken  for  loans  made  by  a  building  and  loan  associa- 
tion shall  not  be  considered  or  treated  as  interest,  nor 
render  such  associations  amenable  to  the  usury  laws,  is 
bad  because  it  is  a  statement  of  a  conclusion  and  not  of 
a  fact. 

In  Templeton  V.  Sharp,  10  Ky.  L.  Rep.  499,  9  S.  W. 
696,  an  allegation  that  the  legal  rate  of  interest  in  an- 
other State  is  ten  per  cent  and  that  the  stipulation  in  a 
note  to  pay  that  rate  is  lawful  and  enforceable,  is  bad, 
in  simply  stating  the  pleader's  conclusion. 

In  Thomas  v.  Gr.  Tr.  B.  Co.,  1  Penne.  (Del.)  593,  42 
Atl.  987,  a  plea  in  an  action  against  a  carrier  for  non- 
delivery of  goods  which  states  facts  alleged  by  plaintiff 
to  be  in  violation  of  the  the  custom  laws  of  Canada  and 
alleges  that  by  reason  thereof  the  goods  were  seized  in 
transit,  is  bad  in  not  setting  out  the  terms  of  the  foreign 
law.  More  definite  even  that  the  foregoing  is  the  ruling 
of  the  Supreme  Court  of  Alabama  in  Forsyth  v.  Freer, 
62  Ala,  443,  that  a  general  statement  pf  a  foreign  Hw  i^ 
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insufficient,  it  being  essential  that  the  law  itself  be  sub- 
stantially pleaded  as  any  other  fact. 

There  is  a  line  of  cases  of  which  Angell  v.  Van 
Schaick,  132  N.  Y.  187,  is  a  type,  which  holds  in  pleading 
the  Construction  of  the  laws  of  another  State  by  its  courts, 
that  the  facts  on  which  the  decision  is  based  need  not  be 
set  out,  nor  the  title  of  the  case,  or  when  it  was  rendered ; 
these  cases  hold  in  addition,  however,  that  it  must  be 
distinctly  averred  what  the  courts  of  the  State  did  decide 
in  construing  the  law.  While  no  specific  ruling  on  the 
•  exceptions  noted  in  the  Angell  case  has  been  made  in  this 
,  jurisdiction,  it  seems  more  in  accord  with  that  certainty 
and  precision  of  pleading  required  by  our  code,  that  in 
addition  to  a  specific  statement  of  the  facts  as  to  what 
the  law  of  the  other  State  is,  a  direct  reference  should 
be  made  to  where  the  court's  ruling  may  be  found. 

III.  Aided  by  the  foregoing  cases,  to  which  others 
of  like  import  might  be  added  but  for  the  risk  of  unduly 
.  lengthenin^g  this  opinion,  we  come  to  a  consideration  of 
that  portion  of  the  petition  at  bar  upon  which  plaintiffs 
This  p  titio  ^^^^  their  cause  of  action.  After  a  general 
averment  * '  that  the  common  law  in  force  and 
in  effect  in  the  State  of  Kansas  is  and  was  in  part  at  all 
the  times  mentioned  as  follows,"  several  paragraphs  are 
added  which  set  forth  sometimes  abstractly  and  at  other 
times  argumentatively  what  is  alleged  to  be  the  law  of 
Kansas  relating  to  wills  and  charities  and  the  powers  and 
duties  of  members  of  school  boards.  Other  than  the 
initial  sentence  quoted  there  is  nothing  either  affi'rmative, 
definite  or  precise  in  these  averments.  The  rule  appli- 
cable to  all  allegations  of  this  character  that  they  shall 
be  so  framed  as  to  inform  the  court  what  the  foreign  law 
is,  where  it  may  be  found  and  the  facts  which  constitute 
its  violation,  is  in  no  sense  complied  with.  [Am.  Bank 
V.  Lang,  2  N.  D.  66,  49  N.  W.  414;  Armendiaz  v.  De 
La  Serna,  40  Tex.  291 ;  Dunham  v.  Holloway,  2  Okla.  78, 
41  Pac.  140;  Stockton  v.  Lehigh,  14  Phila.  77.]  As  we 
said  in  effect  in  a  well  considered  opinion  by  Blaib,  J.^ 
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in  Furlong  v.  Grerman-Am.  Press  Assn.,  189  S.  W.  385, 
the  language  employed^  constitutes  but  bald  allegations 
of  the  petition  and  hence  insufficient  to  properly  plead  the 
Kansas  law.  If  enough  affirmative  allegations  could  be 
gleaned  from  these  statements  to  enable  it  to  be  defter- 
mined  therefrom  what  the  law  relied  upon  is,  we  would 
not  feel  authorized  in  holding  the  pleading  insufficient, 
although  otherwise  encumbered  with  statements  couched 
in  the  form  of  legal  conclusions,  but  allegations  of  tho 
character  required  do  not  appear.  [State  ex  rel.  Peet 
V.  Ellison,  196  S.  W.  (Mo.)  1103;  State  ex  inf.  v.  Armour 
P.  Co.,  265  Mo.  1.  c.  144.1 

The  contention  that  the  petition  is  sufficient  in  its 
statinc:  what  the  nltiraato  facts  are  in  regard  to  the  law 
relied  upon,  despite  the  fact  that  it  may  contain  the  de- 
xntimate  fects  stated,  involves  a  contradiction  apparent 
Facts.  f^  anvone  familiar  with  legal  terminology,  and 
hence  without  merit.  Ultimate  facts  are  nothing  more 
than  issuable,  constitutive  or  traversable  facts  essential 
to  the  statement  of  the  cause  of  action ;  if  these  had  been 
pleaded,  the  petition  would  have  been  free  from  the  desig- 
nated defects.  [Caywood  v.  Farrell,  175  HI.  480,  51  K  E. 
775;  Read  v.  State  Ins.  Co.,  103  la.  307,  64  An^.  St.  Rep. 
180;  Meyer  v.  School  Dist.,  4  S.  D.  420,  57  N.  W.  68;  1 
Estes'  PL,  sec.  190.]  It  is  scarcely  necessary  to  add  that 
it  is  axiomatic  that  legal  conclusions  cannot  be  pleaded 
as  ultimate  facts  (31  Cyc.  70). 

Furthei-more,  contention  of  plaintiffs  that  defendants 
have  admitted  the  existence  of  the  conmaon  law  of  Kan- 
sas as  to  what  constitutes  a  public  charity  is  not  tenable. 
Admissions  ^*  ^^  elementary  that  the  admissive  force 
of  a  demurrer  has  no  application  to  conclu- 
sions of  law.  [State  ex  rel.  v.  Harty,  208  S.  W.  1.  c.  837 ; 
Maniaci  v.  Ex.  Co.,  266  Mo.  1.  c.  642.] 

IV.  Our  holding  that  the  failure  of  the  petition  to 
state  a  cause  of  action  in  so  far  as  it  attempts  to  plead 
the  common  law  of  Kansas  relied  upon  by  plaintiffs,  is 
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sujBBcient  to  authorize  an  affirmance  of  the  judgment  here- 
in. [Mallinckrodt  Chem.  Wks.  v.  Nemnich, 
SSSwis.  169  Mo.  1.  c.  397.]  We  have  in  addition,  how- 
ever, reviewed  the  decisions  of  the  Supreme 
Court  of  that  State  to  determine  if,  under  a  proper  plead- 
ing, plain tiflfs'  contention  could  be  sustained.  The  only 
case  the  language  of  which  leiids  support  to  plaintiflfs' 
contention  is  that  of  Troutman  v.  DeBoissiere,  66  Kan. 
1.  While  there  is  language  in  the  opinion  in  that  case 
declaratory  of  the  conclusions  employed  by  plaintiflfs,  we 
find  upon  an  analysis  that  it  is  largely  arguendo  or  an 
expression  of  the  views  of  the  judge  writing  the  opinion. 
The  decisive  issue  in  that  case  was  subsequently  dis- 
cussed and  determined  by  the  Supreme  Court  o^  that 
State  in  Washburn  College  v.  0  'Hara,  75  Kan.  1.  c.  702. 
The  residuary  clause  of  the  will  in  the  Washburn 
case  was  assailed  on  the  ground  that  it  created  a  trust 
which  was  not  a  public  cliarity.  Troutman  v.  DeBois- 
siere was  cited  as  being  directly  in  point  and  controling 
upon  this  question.  The  Supreme  Court  of  that  State  in 
ruling  thereon  in  the  Washburn  case  said:  ^*The  argu- 
ment of  the  defendants  in  error  is  founded  chiefly. upon 
a  statement  in  that  opinion  which  reads:  'A  public 
chaiity  is  a  gift  to  a  public  object  which  the  State  it- 
self, with  public  resources,  should,  or  lawfully  might, 
foster. '  This  proposition  does  not  appear  in  the  syllabus 
and  is  not  the  question  upon  wliich  the  court  divided.  It 
cannot  be  said,  therefore,  that  the  court  intended  to  de- 
cide that  every  public  charity  must  be  such  as  the  State 
may  lawfully  maintain  by  public  taxation.  The  real  point 
decided  was  that  in  the  trust  there  being  considered  the 
beneficiaries  were  limited  to  such  an  extent  that  the  gift 
could  not  be  regarded  as  a  public  charity.  The  statement 
was  used  in  the  opinion  by  way  of  an  argmnent  to  illus- 
trate the  general  scope  and  extent  of  a  trust  which  may  be 
properly  classed  as  a  public  charity.  In  that  case  the 
fund  provided  could  only  be  used  for  the  benefit  of  the 
orphans  of  deceased  Odd  Fellows  of  the  State  of  Kansas. 
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This  limitation  excluded  it  from  the  category  of  public 
charities.**  ; 

The  will  in  the  Washburn  case  in  a  residuary  clause 
bequeathed  the  remainder  of  the  testator's  estate  in  trust 
to  the  trustees  of  an  incorporated  educational  institutioii, 
to  be  held  by  them  as  a  perpetual  fund  for  the  higher 
education  of  young  men  to  be  selected  by  trustees  for  tho 
Christian  ministry.  It  was  held  that  such  a  bequest  cre- 
ated an  educational  trust  which  ife  a  public  charity.  There 
are  no  other  rulings  of  the  Supreme  Court  of  that  State 
as  to  the  adoption  of  the  common  law  applicable  to  the 
facts  in  the  instant  case.  The  ruling  principle  in  the 
Washburn  case  is  in  no  wise  different  from  the  rule  as 
to  public  charities  adopted  in  Missouri. 

The  devise  and  bequest  in  the  case  at  bar  was  ''for 
the  purpose  of  creating  an  endowment  fund  for  the  educa- 
tion of  worthy  young  men  and  women  of  a  school  district 
in  Jewell  County,  Kansas,  preference  to  be  given  by  the 
trustees  to  those  who  are  orphaned  or  who  are  fatherless 
or  motherless  and  who  are  desirous  or  worthy  of  help  in 
obtaining  a  higher  education.** 

Under  our  rulings  the  trust  created  by  this  will  is 
educational  in  its  nature  and  constitutes  a  public  charity. 
[Robinson  v.  Crutcher,  277  Mo.  1,  209  S.  W.  104;  Catron 
V.  Scarritt  Coll.  Ins.,  264  Mo.  1.  c.  725;  Strother  v.  Bar- 
row,  246  Mo.  241 ;  Buchanan  v.  Kennard,  234  Mo.  117 ; 
Crow  ex  rel.  v.  Clay  Co.,  196  Mo.  I  c.  260.] 

From  all  of  which  it  follows  that  the  judgment  of 
the  trial  court  should  be  aflBirmed  and  it  is  so  ordered. 

All  concur. 
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THE  STATE  ex  rel.  KANSAS  CITY  v.  JAMES  EL- 
LISON  et  al.,  Judges  of  Kansas  City  Court  of 
Appeals. 

In  Banc,  April  1»  1920. 

1.   CONFUCT  IK  OPINIONS:  Beference  to  PleadlngB  and  Instruc- 
tions: Part  of  Becord  for  Review.     Reference  to  the  pleadings  and 
instructions  in    the  opinion  of  a    Court   of   Appeals,    though    it 
neither  outlines  the  petition  or  answer  nor  sets  out  the  substance 
of  the  instructions  with  clarity*  Is  sufficient  to  make  both  the 
pleadings  and  instructions  a  part  of  the  opinion  for  purposes  of 
review  upon  certiorari.    Reference  to  a  written  instrument  by  the 
opinion  of  the  Court  of  Appeals  maltes  such  instrument  as  much 
a  part  of  the  opinion  as  If  fully  set  forth  therein. 
Held:  by  WALKEIR,  C.  J.,  dissenting,  with  whom  WILLIAMS,  J., 
concurs,  that  the  purpose  of  the  constitutional  provisions  au« 
thorizing  the  Supreme  Court,  upon  certiorari,  to  review  an 
opinion  by  the  Court  of  Appeals,  was  to  prevent  a  conflict  be- 
tween the  decisions  of  the  two  courts,  and  cannot  be  extended 
beyond   that  purpose  without  impairing  their  constttutipnal 
jurisdiction  to  render  final  decisions  in  cases  over  whicli  they 
are  given  appellate  jurisdiction;   that  the  review  should  be 
restricted  to   the  conflict  manifested   by  the  opinion  itself; 
that  the  Supreme  Court's  restriction  upon  its  power  of  re- 
view, to  pleadings,  Instructions  and  documents  referred  to  in 
the  opinion,  is  purely  arbitrary,  and  can  by  a  like  arbitrary 
ruling  be  extended  to  a  review  of  the  whole  transcript  of  the 
testimony  and  other  evidentiary  facts. 


2.  :  Attractive  Nuisance:  Wall  About  Park.     A  wall  about  a 

city  park,  twenty  feet  in  height  in  places,  but  its  height  depend- 
ing on  the  topography  of  the  ground,  topped  with  a  coping  thirty 
inches  wide,  is  not  an  attractive  nuisance,  within  the  doctrine  of 
the  turntable  cases,  to  a  child,  an  invitee  of  the  city,  who,  in  play, 
enters  upon  the  wall  at  a  low  place,  and  falls  from  it  at  its  high- 
est place,  and  the  Court  of  Appeals,  in  approving  an  instruction 
which  submitted  to  the  jury  that  theory  of  negligence,  contraven- 
ed Kelly  V.  Benas,  217  Mo.  1.  c.  13;  G'Hara  v.  Gas  Light  Co.,  244 
Mo.  1.  c.  404,  and  Buddy  v.  Union  Herminal  Ry.  Co.,  276  Mo.  276. 

Certiorari. 

Writ  quashed. 
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E.  M.  Harber  and  A,  F.  Smith  for  relator. 

(1)  The  trial  court  erred  in  refusing  to  give  the 
peremptory  instructions  asked  by  the  defendant,  and 
the  decision  of  the  Court  of  Appeals  affirming  its  rulings 
in  that  regard  is  at  variance  with  controlling  decisions 
of  this  <50urt.  (a)  A  person  has  a  right  to  use  only* 
that  part  of  public  property  to  which  he  is  invited,  either 
expressly  or  by  implication.  There  being  no  invitation, 
express  or  implied,  to  use  that  part  of  the  park  on 
which  plaintiff  was  playing  at  the  time  of  his  injury, 
the  city  is  not  responsible  for  his  injury,.  Ely  v.  St. 
Louis,  181  Mo.  729 ;  Glaser  v.  Rothschild,  221  Mo.  185. 
(b)  The  city  had,  and  exercised,  the  right  to  restrict 
by  ordinance  the  use  of  its  parks  as  playgrounds.  The 
ordinance  offered  in  evidence  made  it  unlawful  to  use 
that  part  of  the  park  on  which  plaintiff  was  playing  at 
the  time  of  his  injury.  The  plaintiff  has  never  ques- 
tioned the  validity  of  this  ordinance,  and  it  must  there- 
fore be  given  full  force  and  effect.  Roper  v.  Green- 
spon,  272  Mo.  296.  (c)  The  wall  in  question  was  not  such 
an  ''attractive  nuisance**  as  to  constitute  an  invitation 
to  plaintiff  to  play  upon  it.  0  'Hara  v.  Laclede  Electric 
Co.,  244  Mo.  404,  407;  Kelly  v.  Benas,  217  Mo.  1; 
Buddy  V.  Union  Terminal  Ry.  Co.,  207  S.  W.  821.  (2) 
Plaintiff's  instructions  assumed  against  the  defendant 
facts  which  were  at  issue;  thev  were  so  worded  as  to 
confuse  the  questions  at  issue,  and  thus  mislead  the  jury ; 
they  placed  upon  the  defendant  the  duty  to  exercise  a 
degree  and  amount  of  care  not  required  by  law,  and  they 
submitted  issues  not  properly  before  the  jury.  The 
decision  of  the  Court  of  Appeals  approving  the  giving 
of  these  instructions  is  contrary  to  controlling  decisions 
of  this  court.  James  v.  Mo.  Co.,  107  Mo.  484;  Ganey 
V.  Kansas  City,  259  Mo.  663;  ZHpsley  v.  K.  C  Co.,  88 
Mo.  354;  Baustian  v.  Youngs  152  Mo.  325;  Young  v. 
Webb  City,  150  Mo.  341,  and  cases  supra. 
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Isaac   B.  Kimbrell  and    Martin  J.  O'Donfiell  iot 
respondent.  • 

(1)  The  opinion  of  the  Court  of  Appeals,  in  con- 
struing the  ordinance  mentioned  in  the  opinion,  is  not 
in  conflict  with  any  prior  decision  of  this  court  for  the 
reason  that  this  court  has  never  construed  said  ordi- 
nance. State  ex  rel.  v.  Sturgis,  276  Mo.  599.  (2)  The 
opinion  is  not  in  conflict  with  that  of  this  court  in  Ely 
V.  St.  Louis,  181  Mo.  723,  for  the  reason  that  this 
court  in  that  case  found  that  the  place  alleged  to  bo 
a  public  street  in  that  case  was  not,  while  here  the 
opinion  finds  that  the  coping  from  which  plaintiflf  fell 
was  included  in  the  public  park  and  that  plaintiff  had 
been  invited  to  use  the  coping  and  that  he  fell  into  the 
chasm  or  precipice  which  the  defendant  negligently  failed 
to  fence.  Under  the  authorities  the  verdict  was  there- 
fore for  the  right  party.  Healy  y.  City,  211  S.  AY.  59; 
Kuenzell  v.  City,  212  S.  Wl  876;  Carey  v.  City,  187  Mo. 
715;  Capp  V.  St.  Louis,  251  Mo.  256;  Jenson  v.  City, 
181  Mo.  App.  359;  Longwell  v.  City,  2(^  S.  W.  657. 
(3)  The  claim  by  relator  that  this  is  a  'Humtable  case'* 
and  that  this  court  has  concluded  not  to  allow  a  child 
to  recover  in  the  future  when  ho  invokes  that  doctrine 
is  contradicted  by  the  opinion  which  expressly  finds  that 
the  plaintiff  was  using  the  park  and  the  coping,  which 
was  part  of  same,  under  the  rules  provided  by  the  park 
board  and  at  the  invitation  of  relator.  Furthennore,  the 
turntable  doctrine,  though  badly  bent  by  some  recent 
decisions  of  this  court,  is  not  yet  broken.  Carey  v.  City 
187  Mo.  715;  Bjork  v.  City,  135  Pac.  1009;  Price  v. 
Water  Co.,  58  Kan.  551 ;  Pekin  v.  McMahon,  45  Am.  St. 
114,  154  111.  141.  (4)  Even  had  the  trial  court  in  ite 
instructions  assumed  that  certain  facts  put  in  issue  by 
the  pleadings  were  conclusively  established  by  the  evi- 
dence, yet  an  opinion  approving  such  instructions  would 
not  conflict  with  the  prior  decibions  of  this  court, 
but  would  be  strictly  in  accord  with  same.  FuUerton  v. 
Fordyce,  121  Mo.  113;    Davidson  v.  Transit  Co.,  211  Mo. 
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356;  Donovant  v.  Co.,  188  Mo.  App.  93;  Ragan  v.  Rail- 
way, 144  Mo.  623;  Setebier  v.  Railway,  203  Mo.  702. 
•(5)  This  court  on  certiorari  cannot  properly  quash  a 
judgment  of  the  Court  of  Appeals  for  failure  to  re- 
verse because  of  the  giving  of  instructions,  for  it  often 
happens  that  the  appellate  court  finds  that  the  verdict 
is  for  the  right  party,  and  in  such  case  the  statute  and 
the  common  law  prohibits  a  reversal  because  an  er- 
roneous instruction  may  have  been  given.  Thompson  on 
Charging  the  Jury,  sees.  117, 118;  Sec.  2082,  R.  S.  1909 ; 
State  ex  rel.  v.  Rejmolds,  270  Mo.  589.  (6)  The  rela- 
tor's abstract  of  the  record  does  not  include  the  judg- 
ment of  the  trial  or  appellate  court,  nor  does  it  includ»3 
the  record  entries  of  tiie  Court  of  Appeals,  and  con- 
sequently this  court  on  scrutinizing  the  record  will  dis- 
miss the  case  on  its  own  motion.  State  ex  rel.  Pedigo  v. 
Robertson,  181  S.  W.  987;  Huston  v.  Allen,  236  Mo. 
645;    Hays  v.  Foos,  223  Mo.  423. 

GRAVES,  3,—Certio^'nri  to  the  Kansas  City  Court 
of  Appeals.  By  this  proceeding  it  is  sought  to  have 
this  court  quash  the  judgment  of  the  Court  of  Appeals 
in  the  case  of  Russell  Barnett,  by  next  friend,  respond- 
ent, V.  Kansas  City,  appellant. 

The  opinion  of  the  Court  of  Appeals  neither  out- 
lines the  petition  nor  answer  in  the  case,  although 
reference,  in  a  way,  is  made  to  both.  Nor  is  the  sub- 
stance of  the  instructions  considered  by  the  opinion  set 
out  with  clarity  in  the  opinion.  In  the  opinion  we  find 
this  brief  reference  to  the  instructions: 

*' Defendant  has  presented  a  great  number  of  criti- 
cisms to  the  instructions  given  for  plaintiff.  Instruction 
No.  1  covers  the  case  a«  made  by  plaintiff  and  we  do  not 
find  any  substantial  objections  to  it.  It  is  supported  by 
the  petition    and    the    evidence. 

**  Instruction  No.  2  is  no  more  than  a  harmless  ab- 
stract statement  of  the  law.  The  only  objection  made 
is  that  it  is  said  to  compel  the  city  to  keep  all  parts 
of  the  park  reasonably  safe  for  children.     We   must 
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read  the  instruction  in  connection  with  the  evidence. 
There  is  no  dispute  as  to  the  parts  of  the  park  where 
children  usually  played  and  where  plaintiff  was  playing 
when  hurt,  and  allowing  to  the  jury  any  common  sense, 
they  knew  the  question  was  whether  care  and  prudence 
required  defendant  to  have  it  reasonably  safe  at  those 
places;    and  that  was  stated  in  Instruction  No.  3. 

**That  instruction  submitted  whether  the  coping  at 
the  place  where  plaintiff  was  playing  was  attractive  to 
children  as  a  part  of  the  recreation  ground.  That  was 
no  more  than  submitting  to  them  whether  it  was  not  a 
part  of  the  park  likely  to  be  chosen  by  children  who 
frequented  the  grounds  in  quest  of  amusements  they 
were  permitted  to  enjoy  there. 

**  Instructions  Nbs.  4  and  5,  relating  to  the  definition 
of  negligence  and  the  measure  of  damages,  are  not  ob- 
jectionable. 

*'Six  instructions  were  refused  for  defendant.  If 
what  we  have  written  is  correct,  they  were  properly  re- 
fused. They  consisted  chiefly  in  absolute  declarations 
as  matters  of  law  and  were  in.  practical  effect  demurrers 
to  the  evidence.*' 

The  evidentiary  facts  of  the  case  are  thus  set  out 
in  the  opinion : 

** Plaintiff,  a  boy  ei^ht  years  of  age,  instituted  this 
action  through  a  next  friend,  for  damages  resulting  in 
serious  injury  to  him  by  falling  from  the  top  of  a  re- 
taining wall  to  the  street  below,  a  distance  of  nearly 
twenty  feet.    He  recovered  judgment  in  the  trial  court. 

*'At  an  elevated  place  within  its  limits  the  defend- 
ant city  maintains  a  large  reservoir  which  has  a  tract  of  ^ 
land  surrounding  it,  set  apart  and  maintained  by  the 
city  as  a  public  park,  known  as  'Observation  Park.'  The 
reservoir  is  enclosed  with  a  wire  fence  and  around  it  is 
a  gravel  walk  about  six  feet  wide.  The  topography  of 
the  ground  and  the  grading  of  the  streets  about  it  left 
precipices.  These  were  supported  by  high  stone  walls 
topped  with  coping  about  30  inches  wide.  At  least  one 
stone  stairway  led  up  from  the  street  to  the  reservoir. 
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There  were  seats  in  the  park  space  and  the  public  were 
free  to  go  there  at  will.  Band  concerts  were  given  of 
evenings,  when  thousands  of  people,  half  of  them  chil- 
dren, would  attend.  Children  were  in  the  habit  of  play- 
ing there.  It  was  common  for  them  to  *run  races*  on  the 
gravel  walk  around  the  reservoir,  and  to  walk  around  on 
the  coping.  A  watchman  in  charge  knew  this.  There 
was  evidence  tending  to  show  that  the  watchman  ordered 
boys  to  keep  off  the  jrrass  and  the  rock  wall.  A  boy 
twelve  years  old  testified  that  boys,  including  himself, 
played  at  that  part  of  the  park.  That  he  had  lived  near 
there  *  quite  a  while  and  used  to  play  there  aU  the  time.* 
That  at  the  time  plaintiff  was  hurt,  the  boys  'were  di- 
vided into  two  armies  and  had  been  playing  ??oldier 
about  an  hour  and  a  half  or  more  before  he  [plaintiff] 
got  hurt.'  There  was  also  evidence  tending  to  show 
that  the  watchman  at  other  times  than  the  time  in  ques- 
tion ordered  the  boys  to  keep  off  the  grass.  That  at 
times  when  boys  would  get  on  the  wall  he  (the  watch- 
man) would  run  them  off  and  tell  them  to  stay  off,  *that 
we  would  get  hurt — once  in  a  wliile  maybe.'  On  the  day 
of  his  injury,  a  number  of  boys,  including  plaintiff,  were 
playing  *  American  Soldier, '  and  this  included  running  on 
the  top  of  these  retaining  walls.  They  were  higher  in 
some  places  than  others  and  in  some  parts  the  groimd 
sloped  up  from  the  top  of  the  wall  to  the  reserv^oir.  At 
a  place  where  it  was  about  twenty  feet  down  to  the 
paved  street  plaintiff  was  on  the  wall  engaged  in  the 
play,  when,  as  he  testified,  'another  boy  started  to  come 
along  and  I  thought  he  was  going  to  hit  me  and  stepped 
backward  and  stepped  off, '  falling  to  the  bottom. 

''There  was  abundant  evidence  tending  to  show 
knowledge  on  the  part  of  the  city  that  children  were  in 
the  habit  of  playing  in  the  park,  and  we  readily  approve 
of  the  action  of  the  trial  court  in  refusing  defendant's 
demurrer  to  the  evidence." 

This  is  the  outline  as  gathered  from  the  opinion, 
but  the  horizon  broadens  when  we  go  to  the  pleadings 
and  instructions  referred  to  in  the  opinion. 
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The  negligence  charged  is  thus  stated  in  the  peti- 
tion: 

** Plaintiff  further  states  that  it  was  the  duty  of 
defendant  to  exercise  reasonable  care  to  prevent  injury 
to  patrons  of  said  park ;  to  erect  and  maintain  a  proper 
and  sufficient  fence  and  guards  at  or  near  the  edges  of 
said  precipice  so  created  by  said  parkway  and  said 
coping,  and  particularly  at  and  near  the  southeast  comer 
of  said  block,  near  the  intersection  of  said  Twenty-first 
and  West  Prospect  streets,  to  prevent  children  engaging 
in  playing  or  walking  in  said  parkway  and  on  said 
coping  from  falling  over  the  precipice  to  said  Twenty- 
tfirst  Street  and  being  killed  and  injured,  and  also  to 
have  said  parkway  and  coping  properly  watched  and 
guarded,  to  prevent  children  from  falling  over  said 
precipice. 

**  Plaintiff  further  states  that  defendant  negligently 
failed  to  provide  any  fence  or  protection  whatsoever  on 
the  said  coping  and  between  it  and  said  park  and  park- 
way, and  negligently  failed  to  have  same  properly 
watched  or  guarded  for  the  protection  of  children,  as 
aforesaid. " 

After  a  general  denial,  and  a  plea  of  contributory 
negligence,  the  answer,  thus  proceeds: 

**  Defendant  further  says  that  by  Section  1046  of 
the  Revised  Ordinances  of  Kansas  City,  approved  Febru- 
ary 2,  1910,  it  was  provided  that  *no  person  shall  play 
any  game  whatsoever  in  or  upon  any  of  the  parks,  boule- 
vards, avenues,  streets,  parkways  or  park  roads  under 
the  control  of  the  Board  of  Park  Commissioners;  pro- 
vided, however,  that  ball,  cricket,  lawn  tennis  and  other 
games  of  recreation  may  be  played  upon  such  portions 
of  said  parks  as  may  be  designated  from  time  to  time 
by  the  Board  of  Park  Commissioners,  and  under  such 
rules  and  regulations  asi  may  be  prescribed  by  said 
Board.  The  grass  plots  or  lawns  of  public  park  and 
parkways  shall  not  be  used  by  any  person  as  thorough- 
fares in  crossing  from  one  roadway,  walk  or  street  to 
another  roadway,  walk  or  street,'  and  that  the  use  of 
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public  parks  or  parkways  as  pleasure  grounds  by  the 
people  for  the  purpose  of  recreation  must  be  under  such 
reasonable  rules  and  regulations  as  may  be  prescribed  by 
the  Board  of  Park  Commissioners. 

"Defendant  further  says  that  the  Board  of  Park 
Commissioners  never  provided  any  rule  or  regulation 
permitting  persons  to  play,  or  use  for  the  purpose  of 
recreation,  or  otherwise,  that  part  of  the  ground  upon 
which  plaintiff  was  playing  at  the  time  he  claims  to 
have  been  injured,  and  under  rules  and  regulations  of 
said  Board  of  Park  Commissioners,  playing  at  the  place 
where  plaintiff  was  playing  at  the  time  he  claims  to  have 
been  injured  was  against  the  rules  and  regulations  of 
said  Board  of  Park  Commissioners. 

*' Defendant  further  says  that  by  Section  1058  of 
said  Revised  Ordinance,  it  was  made  a  misdemeanor  for 
any  person  to  violate  any  of.  the  provisions  of  said  Sec- 
tion 1046. 

**  Wherefore,  having  fully  answered,  the  defendant 
prays  to  be  dismissed  with  its  costs." 

That  portion  of  the  answer  is  referred  to  in  the 
opinion.  ^ 

Divers  conflicts  between  this  opinion  and  our  opin- 
ions are  suggested  in  the  petition  for  our  writ,  and  the 
brief  for  relator.  These,  and  further  facts,  we  leave  for 
the  opinion. 

I.  The  scope  of  our  review  becomes  important  in 
this  case.  The  opinion  before  us  from  the  Court  of  Ap- 
peals is  limited  in  its  reference  to  the  pleadings,  and  to 
the  instructions.    There  is,  however,  direct  reference  to 

each.  This  suffices  to  make  them  and  each 
^'piSdSigs.     ^^  them  a  portion  of  the  opinion  for  the 

purposes  of  this  review.  Reference  in  the 
opinion  to  a  written  document  in  the  case,  makes  it  as 
much  a  part  of  the  opinion,  as  if  fully  written  out  therein. 
For  consideration  of  the  petition  in  full,  we  have 
direct  authority  in  State  ex  rel.  v.  E-llison,  176  S.  W.  1. 
c.  12.  This  opinion  has  the  concurrence  of  four  judges, 
and  on  the  question  here  involved,  really  of  six  judges. 


Digitized  by 


Google 


Vol.  281]  OCTOBER  TERM,  1919.  675 

state  ex  rel.  Kansas  City  v.  Ellison. 

It  will  be  noted  that  whilst  Bond,  J.,  dissented,  he 
dissented  on  the  ** question  of  our  jurisdiction  only.'' 
Blaib,  J.,  was  not  sitting,  but  his  own  writings  later,  and 
his  votes  later  so  place  his  views. 

In  State  ex  rel.  v.  Robertson,  188  S.  W.  1.  o.  102,  we 
had  upon  certiorari  an  opinion  of  the  Springfield  Court 
of  Appeals.  It  referred  to  a  previous  opinion  of  such 
court  in  the  same  case.  We  held  that  this  reference 
made  such  previous  opinion  a  part  of  the  opinion  brought 
up  by  our  writ  of  certiorari.  In  this  all  the  judges  In 
Banc  concurred,  except  Woodson,  J.,  absent,  although 
Bond,  J.,  concurred  only  in  result. 

The  next  case  in  order  is  that  of  State  ex  rel.  v. 
Ellison,  191  S.  W.  1.  c.  53,  whereat  Blair,  J.,  said : 

**The  order  of  publication  is  not  set  out  in  the  opin- 
ion. Nevertheless,  it  is  expressly  referred  to  and  made 
the  basis  of  a  distinct  holding.  The  effect  of  this  is  to 
incorporate  it  in  the  opinion  and  require  that  it  be 
treated  and  examined  as  a  part  of  it.  No  one  would  doubt 
that  any  court  in  citing  and  applying  the  decision  on  this 
point  would  bo  under  the  necessity  of  consulting  the  rec- 
ord and  construing  the  opinion  in  connection  with  the 
order  of  publication  the  record  shows.  If  a  reference 
of  this  sort  in  an  opinion  does  not,  in  accordance  with 
the  general  rule,  warrant  this  court  in  treating  the  mat- 
ter referred  to  as  thereby  made  a  part  of  the  opinion  for 
the  purposes  of  writs  like  this,  then  the  harmony  of  de- 
cision required  to  be  maintained  means  only  a  surface 
harmony  which  may  disapi>ear  as  soon  as  it  it  deter- 
mined what  the  opinion  under  examination  really  means. 
Such  a  result  is  unreasonable.  The  order  of  publication 
is  to  be  held  incorporated  by  reference." 

This  case  had  the  concurrence  of  all  the  judges  ex- 
cept Faris,  J.,  not  sitting.  Bond,  J.,  as  usual  in  these 
certiorari  cases  (about  this  time),  concurred  in  the  re- 
sult. 

Following  this  is  the  case  of  State  ex  rel.  v.  Ellison, 
195  S.  W.  1.  c.  722,  whereat  we  said : 

**The  record  is  somewhat  broadened  because  the 
opinion  before  us  refers  specifically  to  the  two  previous 
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opinion  for  the  facts.  We  have,  therefore  (by  this  ref- 
erence in  the  last  opinion),  not  only  the  three  opinions 
of  the  Court  of  Appeals,  but  likewise  such  records  and 
evidence  as  are  incorporated  therein,  either  by  reference 
or  by  direct  quotation.  Under  these  circumstances,  it 
would  be  indeed  singnlar  if  the  complete  record  in  the 
Court  of  Apj>eals  was  not  before  us  through  their  sev- 
eral opinions." 

This  opinion  had  the  concurrence  of  all  the  judges 
In  Banc,  except  Williams,  J.,. not  sitting,  and  Bond,  J., 
who  dissented.  It  will  be  noted  that  Faris,  J.,  who  was 
not  sitting  in  the  case  written  by  Blair,  J.,  supra,  con- 
curs in  this  opinion. 

Next  in  line  follows  the  case  of  State  ex  rel.  v.  Rob- 
ertson, 197  S.  W.  1.  c.  79,  where  we  again  held  that  a  pre- 
vious opinion  of  a  Court  of  Appeals  was  made  a  part 
of  the  opinion  before  us,  because  it  was  directly  referred 
to  therein.  We  thus  ruled  over  obj-ection  duly  made  here, 
and  in  so  ruling  said: 

*  *  The  case  of  Allen  v.  Quercus  Lumber  Co.,  has  been 
twice  before  the  Springfield  Court  of  Appeals.  The 
first  opinion,  which  reversed  a  judgment  for  plaintiflF, 
is  found  in  190  Mo.  App.  399, 177  S.  W.  753.  The  second 
opinion,  the  one  brought  up  l>y  our  writ,  is  found  in  19f) 
S.  W.  86.  We  mention  both  opinions  because  the  latter 
refers  to  the  former  for  a  statement  of  the  facts  as  to 
how  the  plaintiff  was  injured.  Respondents  urge  that 
the  first  opinion  is  not  before  us,  but  the  reference  there- 
to in  the  second  opinion  both  in  law  and  in  fact  makes  it 
a  part  of  the  second  opinion." 

This  opinion  was  concurred  in  by  all  the  judges,  ex- 
cept Faris,  J.,  who  dissented.  Bond,  J.,  as  usual  in  this 
character  of  cases,  concurred  only  in  the  result. 

So  runs  the  case  law  of  the  State  until  our  lamented 
Brother  Bond  (whose  opposition  to  our  jurisdiction  in 
this  class  of  cases  is  manifest  from  the  books)  wrote  State 
ex  rel.  Wahl  v.  R^^ynolds,  199  S.  W.  978.  In  that  case 
(with  an  eye  always  single  to  the  curbing  of  our  juris- 
diction in  certiorari  cases)  our  late  lamented  and  dis- 
tinguished brother,  said: 
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**Iii  the  rulings  of  this  court  permitting  the  use  of 
a  writ  of  certiorari  in  cases  like  the  present  (in  which  I 
am  unable  to  concur),  it  is  distinctly  announced,  as  I  un- 
derstand, that  the  scope  of  review  does  not  extend  to  any 
errors  of  opinion  on  the  part  of  the  Court  of  Appeals 
which  do  not  conflict  with  the  latest  previous  rulings  of 
this  court  on  the  subject,  nor  does  it  embrace  any  con- 
sideration of  the  record  of  the  case  in  the  Court  of  Ap- 
peals further  than  the  same  is  set  forth  in  the  opinion 
under  review/* 

In  this  opinion  he  had  the  concurrence  of  three  other 
judges  at  that  time.  Note  the  use  of  the  words  *^set 
forth"  in  the  language  of  our  learned  brother.  This  of 
itself  does  not  exclude  the  idea  that  an  instrument  which 
is  clearly  referred  to  in  the  opinion  is  not  '*set  forth"  in 
the  opinion,  as  our  previous  cases  had  all  held.  But  later 
our  brother  Williams  in  State  ex  rel.  v.  Reynolds,  200 
S.  W.  1.  c.  1041,  cited  and  quoted  the  foregoing  language 
from  WjahPs  case,  supra,  and  with  two  judges  not  sit- 
ting, he  received  only  one  concurrence  to  paragraph  one 
of  his  opinion  which  covered  this  question.  The  present 
writer *s  individual  views  are  expressed  in  a  concurring 
opinion,  200  S.  W.  1.  c.  1041.  Whereas  we  were  not  certain 
what  Judge  Bond  meant  by  the  words  ^*set  forth"  in 
WahPs  case,  we  were  taking  no  chances  on  approving  the 
language.  We  had  dissented  in  WahPs  case,  as  we  had 
two  others. 

By  a  scant  majority  of  the  court,  we  have  ruled  that 
in  certiorari,  we  will  go  to  the  opinion  of  the  Court  of  Ap- 
peals for  the  evidentiary  facts  and  the  things  determin- 
ed, but  we  have  all  the  while  ruled  that  reference  to  a 
written  instrument  by  the  opinion  made  such  instrument 
as  much  a  part  of  the  opinion  as  if  fully  set  out  therein. 
This  ruUng  should  not  be  disturbed,  nor  does  Wahl's  case 
in  language  disturb  it.  The  case  at  bar  is  a  splendid  ex- 
ample of  what  would  happen  if  this  rule  should  be  abol- 
ished. No  one  couJd  tell  from  the  opinion  before  us  what 
grounds  of  negligence  were  relied  upon  by  the  plaintiff. 
So  too  the  instructions  are  referred  to  by  number,  but 
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with  much  diligence  you  could  not  find  from  the  opinion 
what  was  in  instruction  one  and  two  for  plaintiff.  It  is 
said  that  Instruction  No.  3  for  plaintiff  submitted  the 
question  as  to  whether  or  not  the  wall  and  coping  was 
attractive  to  children.  We  do  not  say  this  by  way  of 
criticism,  but  as  illustrative  of  the  point,  that  we  should 
include  as  a  part  of  the  opinion  all  instruments  referred 
to  in  such  opinion.  If  our  rule  remains  as  we  have  written 
it,  no  harm  comes  from  this  short  method  of  opinion,  be- 
cause we  examine  the  pleadings  and  the  instructions  re- 
ferred to  in  such  opinion.  We  rule  that  we  should  go  to 
the  pleadings  in  this  case,  and  also  to  the  instructions,  be- 
cause they  are  in  law  and  fact  a  part  of  the  opinion  by 
reason  of  the  direct  references  therein. 

The  pleadings  may  be  examined  even  on  another 
theory.  See  concurring  opinion  in  State  ex  rel.  v.  Rey- 
nolds, 200  S.  W.  1.  c.  1041.  An  interesting  review  of  our 
cases  upon  certiorari  up  to  August  23,  1916,  is  found  in 
an  able  article  by  Hon.  J.  P.  McBaine,  in  13  Law  Series, 
Missouri  Bulletin,  from  pages  30  to  75  inclusive. 

*  II.  It  will  be  gathered  from  the  petition  that  there 
were  two  grounds  of  negligence  charged  against  the  city, 
(1)  failure  to  put  a  fence  on  the  coping  so  as  to  keep 
persons  using  the  coping  from  falling  therefrom,  and  (2) 
Negugence  f^l^re  to  have  such  coping  properly  watch- 
Oharged.  ed  and  guarded. .  Instruction  one  for  plaintiff, 
which  the  Court  of  Appeals  says  covers  the  case,  omits 
the  second  ground  of  alleged  negligence,  and  predicates 
the  right  of  the  plaintiff  to  recover  solely  on  the  failure 
to  have  a  fence  upon  such  coping.  The  evidence  as  finally 
stated  in  the  court's  opinion  discloses  that  the  city  did 
have  a  person  there  who  warned  children  not  to  play  on 
the  coping.  This  perhaps  accounts  for  the  abandonment 
of  this  alleged  ground  of  negligence.  As  to  evidentiary 
facts  we  shall  confine  our  case  to  the  facts  found  by  the 
Court  of  Appeals.  So  that  from  this  and  the  preceding 
paragraph  may  be  gathered  the  full  scope  of  our  review 
upon  the  question  of  conflict  of  opinions. 
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III.  In  this  case  we  need  not  go  beyond  the  opinion 
of  the  Court  of  Appeals,  construed  even  in  the  restricted 
sense  of  State  ex  rel.  Wahl  v.  Reynolds  et  al.,  supra.  In 
so  saying  we  do  not  want  to  be  understood  as  departing 
in  the  least  from  our  rulings  in  paragraph  one  of  this 
opinion.  On  the  contrary  we  wish  to  reiterate  that  all 
documents  (whether  pleadings,  instructions  or  other  writ- 
ten documents)  referred  to  in  the  opinion^  are  just  ajs 
much*  a  part  of  the  opinion  as  if  written  out  therein  in 
haec  verba. 

The  opinion  says  that  Instruction  No.  3  for  the 
plaintiff  presented  to  the  jury  the  doctrine  of  the  turn- 
table cases,  i.  e.  **an  attractive  nuisance.*'  Whilst  the 
opinion  is  not  very  explicit,  we  have  examined  the  in- 
struction, and  in  fact  the  instruction  does  present  such 
a  theory  of  recovery,  and  the  petition  charges  that  the 
coping  was  attractive  to  children,  and  bottoms  the  right 
to  recover  on  the  negligence  of  a  failure  to  fence,  or  a 
failure  to  guard  it.  The  latter,  as  said,  was  dropped  by 
plaintiff  at  the  trial,  as  evidenced  by  the  instructions. 

From  the  facts  may.  be  gathered  the  idea  that  the 
city  had  enclosed  the  block  constituting  *^  Observation 
Park'*  by  stone  walls,  whereever  the  same  were  required 
by  the  topography  of  the  ground.  At  places  the  wall  was 
near  20  feet  high,  but  in  plain  and  open  view  ^)f  all  who 
might  be  on  the  premises. 

At  most  the  opening  of  the  park  by  the  city,  if  in 
fact  it  had  been  fully  opened  to  the  public,  would  make 
the  plaintiff  at  best  but  an  invitee  of  the  city.  On  the 
theory  that  the  portion  of  the  park  where  the  accident 
occurred  had  been  opened  to  the  public  (a  fact  that  the 
city  denied  and  offered  an  ordinance  in  support  of  its 
denial)  the  plaintiff  was  in  the  park  as  an  invitee.  He 
was  one  invited  there  by  the  city.  In  such  case  the  well 
defined  turntable  doctrine  of  an  attractive  nuisance  has 
no  application  to  the  facts  of  this  case.  That  there  might 
be  an  attractive  nuisance  on  the  premises  of  one  who  in- 
vites the  jniblic  is  not  questioned,  but  what  we  mean  is 
that  a  wall  which  encloses  the  premises,  as  did  the  wall 
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in  question  here,  is  not  in  law  an  attractive  nuisance,  and 
for  that  reason  this  case  does  not  fall  within  the  doctrine 
of  the  turntable  cases. 

To  the  invitee  is  owed  the  duty  of  exercising  reason- 
able ca^re  for  his  safety.  He  must  be  guarded  against 
hidden  pitfalls  and  dangers  not  open  and  glaring,  but 
the  doctrine  of  the  turntable  cases  is  that  the  instrument 
itself  invites  the  child,  and  is  usually  found  in  cases 
where  the  child  is  a  trespasser  or  at  most  a- mere  licensee. 
The  real  question  is  whether  or  not  a  wall  which  incloses 
one 's  premises  is  such  an  instrument  as  to  bring  it  within 
the  purview  of  the  turntable  cases,  the  doctrine  of  which" 
was  invoked  by  plaintiff 's  instruction  three,  supra. 

In  many  places  in  this,  the  capital  city  of  Missouri, 
are  walls  enclosing  private  residences,  which  walls  vary 
in  height  with  the  topography  of  the  ground.  Should  one 
of  these  owners  invite  the  children  of  his  neighborhood  to 
play  upon  his  lawn,  would  he  be  liable  on  the  ground  of 
maintaining  an  attractive  nuisauce !  We  think  not.  Yet 
those  children  would  be  as  much  invitees  as  is  the  general 
public  to  a  park  opKjned  up  by  the  city.  The  fence  around 
this  park,  which  is  the  walls  which  enclose  it,  is  not  such, 
as  to  place  it  within  the  categorj^  of  an  attractive  nui- 
sance, which  is  the  theory  of  instruction  three  for  the 
plaintiff.  • 

We  but  repeat  and  emphasize  the  language  of  Lamm, 
J.,  in  Kelley  v.  Benas,  217  Mo.  1.  c.  13,  whereat  he  most 
eloquently  said: 

^*If  the  old  channel  of  the  law  is  to  be  quite  changed 
by  the  application  of  the  new  doctrine  automatically  and 
without  discrimination,  if  sentimental  considerations 
(however  elevated  and  tender)  are  to  usurp  the  place  of 
cold  and  calm  reason  as  the  foundation  for  rules  of  law, 
then  the  floodgate  now  damming  back  liability  will  be 
raised,  letting  in  strange  and  deep  waters  for  the  land- 
owner to  struggle  with." 

He  was  not  deaJing  with  an  invitee,  but  he  was  deal- 
ing with  things  which  do  and  which  do  not  constitute  an 
attractive  nuisance  within  the  meaning  of  the  turntable 
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cases,  and  holds  a  pile  of  lumber  (quite  high  in  that  case) 
was  not  within  the  turntable  rule.  A  high  pile  of  lumber, 
so  placed  as  would  permit  boys  to  dimb  upon  it,  is  no 
less  attractive  than  the  wall  in  the  case  before  us,  yet 
Lamm,  J.,  ruled  that  it  did  not  fall  within  the  turntable 
rule,  as  an  attractive  nuisance.  The  action  of  the  Court 
of  Appeals  in  approving  instruction  three  conflicts  with 
the  Kelly-Benas  case.  In  so  ruling  we  have  in  mind  the 
sole  question  of  what  constitutes  such  an  attractive  in- 
strumentality as  to  bring  it  within  the  turntable  rule. 

In  our  judgment  it  likewise  conflicts  with  O'Hara  v. 
(Jas  Light  Co.,  244  Mb.  1.  c.  404  et  seq.  At  pa^e  405  we 
then  said: 

'*As  above  indicated  our  court  has  followed  the  mid- 
dle ground,  and  has  been  exceedingly  slow  to  enlarge  the 
field  of  the  *  turntable  doctrine.'  For  a  full  review  of  all 
our  cases  beginning  with  the  Overholt-Vieths  case,  cited 
supra,  see  the  recent  case  of  Kelly  v.  Benas,  217  Mo.  1.^' 

When  we  used  the  words  ''as  above  indicated'*  we 
were  referring  to  the  classification  of  states  upon  the 
turntable  doctrine  as  made  by  the  court  in  Brown  v.  Salt 
Lake  City,  33  Utah,  1.  c.  236,  whereat  it  was  said : 

**In  some  states  where  the  doctrine  prevails  the 
courts  have  souebt  to  limit  its  application  to  open  and 
dangerous  machinery  and  appliances.  Of  this  class  Sul- 
livan V.  Huidekoi>er,  27  App.  Cas.  (D.  C.)  154,  5  L.  B.  A. 
(N.  S.)  2G3;  Overholt  v.  Vieths,  93  Mo.  422;  Richards 
V.  Council,  45  Neb.  467,  and  Stendal  v.  Boyd,  73  Minn. 
53,  are  fair  examples.*' 

This  court  has  consistently  refused  to  extend  the 
turntable  doctrine.  The  Court  of  Appeals,  in  the  face  of 
our  ruling,  has  extended  it.  For  a  full  review  of  all  the 
cases  see  the  recent  opinion  of  Farts,  J.,  in  Buddy  v.  Un- 
ion Terminal  Ey.  Co.,  207  S.  "W.  821.  This  review  of  our 
State  law  is  so  recent  that  another  at  this  time  would  be 
impardonable  in  an  opinion,  where  brevity  should  be 
sought.  It  is  sufficient  to  say  that  the  ruling  of  the 
Kansas  City  Court  of  Appeals  in  sustaining  instruction 
three  for  plaintiff  in  the  instant  case,   controverts  the 
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rule  annauflnced  by  this  court  in  each  of  the  three  cases, 
supra.  In  other  words,  an  enclosing  wall  of  a  tract  of 
ground  is  not  an  attractive  nuisance  within  the  rule 
fixed  by  this  court.  For  this  their  record  and  judgment 
should  be  quashed. 

There  are  other  matters  suggested,  and  some  of  them 
are  well  worthy  of  consideration,  but  as  our  present  ruling 
is  such  as  to  compel  the  Court  of  Appeals  to  reverse  and 
remand  the  cause,  the  other  quiestions  may  be  obviated  on 
a  retrial.  In  this  kind  of  a  proceeding  we  are  not  in- 
structing trial  courts.  We  are  simply  determining  con- 
flict of  opinions.  If  we  find  there  is  a  conflict  upon  a  ques- 
tion which  would  of  necessity  reverse  the  action  of  the 
Court  of  Appeals,  as  here,  then  we  need  seek  no  further 
reason  for  quashing  its  record  and  judgment.  Let  the 
record  of  the  court  of  Appeals  be  quashed,  Blair,  Goode 
and  Williamson,  J  J.,  concur;  Walker,  C.  J.,  dissents,  in 
opinion  filed,  in  which  Williams,  J.,  joins ;  Woodson,  J., 
not  sitting. 

WALKER,  C.  J.  (dissenting).— Whatever  may 
heretofore  have  been  defined  by  this  court  as  the  limit 
of  our  review  in  certiorari  proceedings  when  directed 
against  the  Courts  of  Appeals,  T  have  reached  the  con- 
clusion that  our  inquiry  should  be  confined  to  the  opin- 
ions of  those  courts.  The  Constitution  and  the  statutes 
in  no  uncertain  terms  declare  definitively  the  respective 
jurisdictions  of  the  Supreme  Court  and  the  Courts  of  Ap- 
peals. The  line  of  demarcation  between  these  jurisdic- 
tions is  not  difiicult  to  determine.  Each  within  its  own 
prescribed  limits  was  intended  to  be  supreme.  The  su- 
premacy of  the  jurisdiction  of  the  Supreme  Court  ends, 
however,  where  that  of  the  Courts  of  Appeals  begins.  If 
this  were  not  true  the  latter  courts  would  not  be  courts 
of  last  resort  within  their  prescribed  province.  That 
they  are  such  courts  is  evident  not  only  from  express  con- 
stitutional declaration,  but  from  the  fact  that,  although 
the  Supreme  Court  is  given  general  superintendence 
over  subordinate  courts,  with  the  right  to  issue  original 
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and  remedial  writs,  including  certiorari,  the  f ramers  of 
the  Constitution,  recognizing  the  supremacy  and  final 
determinative  power  of  the  Courts  of  Appeals  in  regard 
to  their  own  opinions,  found  it  necessary  to  expressly 
declare  when  and  how  the  Slipreme  Court  was  empow- 
ered to  review  the  opinions  of  the  Courts  of  Appeals.  The 
power  thus  conferred  constituted  an  exception  to  the  gen- 
eral jurisdiction  of  these  courts  and  should  be  strictly 
construed.  The  reason  of  the  law,  however,  is  the  life 
of  the  law;  and  the  reason  of  this  exception  was  to  pre- 
vent a  conflict  between  the  rulings  of  the  Supreme  Court 
and  the  Courts  of  Appeals.  Such  rulings  are  given  au- 
thoritative expression  only  in  the  opinions  of  theise 
courts.  To  these,  therefore,  we  must  refer  to  determine 
if  a  conflict  exists.  Take,  for  illustration,  the  opinion 
of  the  Court  of  Appeals  in  the  case  at  bar;  if  it  discloses 
no  conflict  with  former  decisions  of  the  Supreme  Court, 
then  within  the  meaning  of  the  Constitution  such  con- 
flict does  not  exist.  If  other  meaning  than  this  was  in- 
tended by  the  organic  limitation,  then  there  does  not  ex- 
ist any  final  jurisdiction  of  the  Courts  of  Appeals.  Grant- 
ed the  power  to  review  anything  referred  to  but  not  ruled 
upon  in  the  opinion  of  the  Court  of  Appeals  that  may 
give  heart  to  the  hope  that  a  conflict  may  be  found,  and 
the  entire  record  of  the  trial  court  is  rendered  subject 
to  review.  My  learned  brother  has,  it  is  true,  in  the 
majority  opinion  in  declaring  what  constitutes  the 
exploratory  examination  of  the  Supreme  Court,  limited 
the  same  to  papers  or  documents  referred  to  in  the 
opinion  under  review.  This  limitation,  however,  under 
our  construction  of  the  Constitution,  is  purely  arbitrary. 
If  authorized  to  look  to  any  paper  referred  to  in  such 
opinion,  by  which  I  understand  is  included  not  only  docu- 
ments in  evidence  but  pleadings  and  instructions,  then 
by  what  system  of  reasoning  can  the  transcript  of  the 
testimony  be  excluded  from  consideration.  There  is  as 
much  authority,  so  far  as  the  constitutional  provision  is 
concerned,  for  referring  to  the  one  as  to  the  others. 

Such  a  construction  destroys  the  distinctive  charac- 
ter of  the  proceeding  at  bar  and  substitutes  in  its  stead 
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a  rehearing  by  the  Supreme  Court  of  the  case  finally  de- 
termined in  the  Court  of  Appeals.  This  conclusion  is 
based  upon  no  technical  construction  of  the  Constitution. 
It  Ifinds  its  sufficient  support  in  that  conmaendatory  feel- 
ing of  confidence  which  should  be  and  is  entertained  by 
the  Supreme  Court  in  regard  to  the  correctness  of  the 
findings  of  the  Court  of  Appeals  as  disclosed  by  its 
opinion.  That  confidence  cannot  be  construed  as  other- 
wise than  violated  if  the  constitutional  limitation  be  ig- 
nored. The  importance  of  preserving  inviolate,  as  by  the 
law  prescribed,  the  respective  jurisdictions  of  the  Su- 
preme Court  and  the  Courts  of  Appeals  has  impelled  me 
to  dissent  to  the  majority  opinion  and  to  conclude  that 
our  writ  should  be  quashed.  Williams,  J.,  concurs  herein. 


ANABEL   WELCH    v.    JAMES    HARVEY   et    al.; 
CYRUS  FINLEY  et  al.,  Appellants. 

In  Banc,  April  1,  1920. 

1.  DEED:  Construction:  The  Whole  Instrument:  Granting  Clause: 
Habendum.  In  construing  a  deed,  the  Intention  of  the  parties,  a? 
gathered  from  the  entire  instrument,  together  with  the  surround- 
ing circumstances;  are  to  be  ascertained  and  given  effect,  unless 
in  conflict  with  some  positive  rule  of  law  or  repugnant  to  the 
terms  of  the  grant  itself;  and  in  gathering  such  intention  from 
the  instrument,  the  court  will  ignore  technical  distinctions  be- 
tween  the  various  parts  and  seek  the  grantor's  intention  from 
them  all,  without  undue  preference  to  any,  giving  due  effect  to 
all,  even  to  the  extent  of  allowing  the  ha})endii/m  clause  to  qualify 
or  control  the  granting  clause  where  it  is  manifest  that  the  form- 
er, in  connection  with  the  whole,  more  nearly  expresses  the  gran- 
tor's intention. 


— :  :  :  :  Parenthetical  Olaase.     The  deed 

made  in  1867  recited  that  the  grantors,  "in  consideration  of  the 
regard  and  affection  we  have  for  our  daughter  Fannie  E,  Pinley 
and  of  the  payment  of  eight  hundred  dollars  by  William  Finley," 
do  "hereby  convey    and  sell    to    said  Fannie    and    William   two 

hundred  and  fifty  acres most  eastern  fifty  acres  is    the  land 

90I4  to  William  Finley  the  other  twQ  hundr^  agres  we  ^v^  to 
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Fannie."  Held,  that  the  granting  clause  Is  a  clear  and  unam- 
higuous  conveyance  to  Fannie  and  William,  and  is  not  limited  by 
the  last  parenthetical  words,  which  are  of  doubtful  and  uncertain 
meaning  and  application. 

Held,  by  WILLIAMSON.  J.,  dissenting,  with  whom,  BLAIR  and 
GOODE,  JJ..  concur,  that  if  an  estate  by  the  entirety  had  been 
intended  the  intention  would  have  been  expressed  in  some 
other  words  than  the  mere  granting  clause,  and  that  the  in- 
strument as  a  whole  declared  an  express  purpose  of  a  sale  of 
fifty  acres  to  William  and  a  gift  of  two  hundred  to  Fannie, 
and  that  purpose  is  strengthened  by  the  order  in  which  the 
grantees  are  named,  in  that  the  granting  clause  says  that  the 
grantors  "convey  and  sell  to  Fannie  and  William,"  which  in 
effect  means  that  they  convey  to  Fannie  and  sell  to  William. 


:  :  :  :  :  No  Seyeral  Tract:  Hus- 
band and  Wife:  Change  in  Law.  That  the  clear  words  of  the  grant- 
ing clause  were  not  restricted  by  the  ambiguous  subsequent 
clause  is  reinforced  by  two  other  facts:  first,  the  deed  contains  no 
word  or  phrase  indicating  that  the  grantors  intended  to  convey 
in  severalty  to  their  daughter  and  her  husband  distinct  parcels; 
and,  second,  at  the  time  the  deed  was  made  (1867)  the  notion  of 
unity  of  property  and  person  of  husband  and  wife  was  firmly  fixed 
in  the  popular  mind  and  in  the  law,  and  it  was  not  unusual  for 
a  father,  when  he  gave  real  estate  as  an  advancement  to  a 
daughter,  to  deed  it  to  both. 

Held,  by  WILLIAMSON,  J.,  with  whom  BLAIR  and  GOODB,  JJ., 
concur,  that  a  gift,  by  deed,  to  the  daughter  alone,  had  no 
tendency  to  divert  the  title  from  the  descendants  of  the  gran- 
tors, and  to  construe  the  deed  in  Judgment  as  a  conveyance 
of  an  estate  by  the  entirety  to  the  grantors'  daughter  and 
her  husband,  and  the  vesting  of  the  title  first  in  him  by  her 
death  and  then  in  his  collateral  kindred  upon  his  death  is  to 
vest  the  title  in  strangers  to  the  grantors'  blood,  which  is  a 
result  in  no  wise  contemplated  by  the  terms  used  in  the  deed. 

* — : — :  :  The  Word  Sold.    The  word  *'sold/'  unaccompanied 

by  others  of  apter  significance,  is  not  ordinarily  a  word  of  con- 
veyance, but  will  be  so  considered  in^  a  proper  setting,  or  where 
clearly  so  intended. 

Held,  by  WILLIAMSON.  J.,  with  whom  BLA,IR  and  GOODB,  JJ., 
concur,  that  the  natural  order  of  the  words  in  a  conveyance, 
and  the  usual  sequence  of  events,  is  "sell  and  convey/'  and 
not  "convey  and  sell;"  and  this  reversal  of  the  order  in  a 
deed  by  parents  to  a  daughter  and  her  husband,  by  which 
they  "convey  and  sell  to  Fannie  and  William/'  is  of  signifi- 
cance, for  there,  the  deed  expressing  as  its  consideration  re- 
gard and  affection  for  th3  daughter  and  a  payment  of  |800  by 
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her  husband,  the  meaning:  .is  that  they  conveyed  to  the 
daughter  (the  two  hundred  acres  subsequently  mentioned  in 
the  deed)  and  sold  to  him  (the  fifty  acres  mentioned  there* 
in). 

Appeal  from  Lincoln   Circuit  Court. — Hon.  Edgar  B. 
Woolfolh,  Judge. 

Reiversed. 

Sutton  d  Huston  and  J,  Wi  Poimll  for  appellants. 

(1)  Both  the  statute  law  and  the  decisions  con- 
clusively establish  that  this  conveyance  created  an  es- 
tate by  the  entirety  in  William  Finley  and  Fannie  Fin- 
ley,  his  wife.  Gibson  v.  Zimmermann,  12  Mo.  386; 
Gamer  v.  Jones,  52  Mo.  68 ;  Modrell  v.  Riddle,  82  Mo. 
31;  Edmondson  v.  City  of  Moberly,  98  Mo.  523;  Bains 
V.  Bullock,  129  Mo.  117;  Hume  v.  Hopkins,  140  Mo.  65; 
Wilson  V.  Frost,  186  Mo.  311 ;  Moss  v.  Ardery,  260  Mo. 
595;  R.  S.  1909,  sec.  2878;  Steifel  Union  Brewing  Co. 
v.  Saxy,  273  Mo.  171 ;  Ashbaugh  v.  Ashbaugh,  273  Mo. 
357.  (2)  Counsel  insist  that  the  intention  to  convey 
separate  estates  is  shown  by  the  use  of  the  words 
''convey  and  selP'  as  used  in  the  granting  clause.  We 
contend  that  it  would  be  just  as  reasonable  to  contend 
that  five  separate  estates  were  conveyed,  had  the 
scrivener  used  the  words,  ''gtant,  bargain  and  sell, 
convey  and  confirm,'*  as  is  commonly  used  now.  Gamer 
V.  Jones,  52  Mo.  68.  Wjhen  the  entire  deed  is  taken  into 
consideration,  it  is  quite  evident  that  the  grantor  did 
not  intend  that  this  expression  should  in  any  way  affect 
the  conveyance,  but  that  the  purpose  of  .inserting  this 
expression  in  the  deed  was  to  show  his  other  heirs  how 
much  of  this  conveyance  to  William  and  his  wife  was  an 
advancement,  and  for  how  much  of  the  property  con- 
veyed, cash  was  paid.  (3)  It  is  no  unusual  thing  for 
parents  to  convey  property  to  their  daughter  and  son- 
in-law  and  inject  into  the  deed  of  conveyance  such  state- 
ments and  expressions  as  appear  in  this  deed,  and 
still  intend  to  convey  an  estate  by  the  entirety^  Garner 
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V.  Jones,  52  Mo.  68.  (4)  Whenever  a  doubt  arises  as 
to  whether  or  not  a  conveyance  to  a  man  and  wife 
creates  an  estate  by  the  entirety  or  some  other  interest, 
the  courts,  whenever  it  is  possible,  construe  the  deed 
in  such  a  manner  as  to  convey  an  estate  by  the  en- 
tirety. Wilson  V.  Frost,  186  Mo.  311 ;  Garrett  v.  Wiltse, 
.252  Mo.  712;  Ashbaugh  v.  Ashbaugh,  273  Mo.  358. 
(5)  It  is  a  well-established  rule  both  at  common  law 
and  under  modem  decisions  that  if  two  clauses  of  a 
deed  are  so  ropuornant  that  they  cannot  stand  to«?ether, 
the  first  clause  will  be  sustained  and  the  latter  rejected. 
Webb  V.  Webb,  29  Ala.  588;  Petty  v.  Boothe,  19  Ala. 
633;  Gould  V.  Womack,  2  Ala.  83;  *  Tubbs  v.  Gatewood, 
26  Ark.  128;  Doe  v.  Porter,  3  Ark.  18;  Havens  v.  Dale, 
18  Cal.  359;  Daniel  v.  Veal,  32  Ga.  589;  Cutler  v. 
Tufts,  3  Pick  272;  Blackwell  v.  Blackwell,  124  N.  C.  269; 
Pike  V.  Munroe,  36  Me.  309.  And  whatever  is  expressly 
granted  cannot  be  diminished  by  subsequent  restrictions. 
Pike  v.  Munroe,  316  Me.  309.  And  subsequent  clauses  of 
doubtful  import  will  not  be  so  construed  as  to  contradict 
preceding  clauses.  Perry  v.  Boothe,  19  Ala.  633.  And 
doubtful  words  inserted  after  words  of  ^  grant  will  not 
qualify  a  conveyance.  Ex  Parte  Durfee,  14  R^  I.  47; 
Miller  v.  Tunica  Co.,  67  Miss.  651.  It  is  also  very  gen- 
erally held  that  even  the  habendum  clause  of  a  deed, 
though  it  may  materially  restrain,  lessen,  enlarge,  ex- 
plain, vary  or  qualify,  may  not  contradict  or  be  repug- 
nant to  the  estate  granted  by  the  granting  clause'  of  the 
deed.  2  Blackstone's  Commentaries,  298;  Haflfner  v. 
Irwin,  20  N.  C.  433;  Mowry  V.  Bradley,  11  E.  I.  370; 
Donnan  v.  Intelligencer  etc.  Co.,  70  Mo.  174;  Halifax 
Cong  Soc.  V.  Stark,  34  Vt.  243;  Edwards  v.  Beall,  75 
Ind.  401;  Adams  v.  Dunklee,  19  Vt.  382;  Welch  v. 
Welch,  183  111.  257;    Green  v.  Sutton,  50  Mo.  192. 

Avery  <&  KUlam  for  respondent. 

(1)  Fannie  having  preceded  William  in  death,  the 
50  acres  belonged  to  William  absolutely,  and  there  is  no 
estate  ir  entirety,  in  either  the  one  or  the  other,  but  the 
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collateral  heirs  of  William  are  entitled  to  the  50  acres 
because  of  Fannie  ^s  death  before  his,  and  the  200  acres 
that  was  ^ven  to  Fannie  belonged  absolutely  to  Fannie, 
and  under  the  statute  he,  having  outlived  Fannie,  owned 
one-half  and  his  collateral  heirs  are  entitled  to  that  one- 
half,  and  the  collateral  heirs  of  Fannie  are  entitled  to  the 
remaining  one-half.  (2)  Mr.  and  Mrs.  Beid  owned  the 
land.  Mrs.  Finley  was  the  daughter.  The  mother  and 
father  wanted  to  convey  this  land  to  her,  that  is,  200 
acres  of  it.  There  was  a  tract  of  250  acres.  The  son-in- 
law  was  willing  to  buy  the  50  acres,  the  most  eastern 
part  of  the  250  acre  tract.  He  did  buy  it  and  he  paid 
an  adequate  consideration  $800.  Then  they  wanted  to 
give  to  her,  Fannie,  not  William,  200  acres  of  land.  The 
Reids  conveyed  the  whole  260  acre  tract,  conveyed  all  of 
the  250  acres  to  Fannie  and  William,  but  they  conveyed 
it  in  separate  tracts ;  they  conveyed  50  acres  to  William, 
which  he  bought,  and  they  gave  200  acres  to  their 
daughter,  Fannie.  Buxton  v.  Kroeger,  219  Mo.  221. 
(3)  It  is  a  cardinal  rule  for  the  interpretation  of  con- 
tracts, that  the  intention  of  the  parties  shall  be  effectuat- 
ed. Roseberry  v.  Benevolent  Assn.,  142  Mo.  552;  Amett 
V.  Williams,  226  Mo.  109;  St.  Louis  v.  Railroad,  228 
Mo.  712:  Widish  v.- Woodmen,  148  Mo.  App.  179;  Webb 
V.  Ins.  Co.,  134  Mo.  App.  576.  The  court  will  not  give  a 
contract  such  a  construction  as  will  permit  one  party  to 
secure  an  unreasonable  advantage  over  the  other  party 
unless  compelled  to  do  so  by  the  language  of  the  con- 
tract.   Lead  Co.  v.  Ins.  Co.,  i62  Mo.  App.  332. 

RAGLAND,  C.^-This  suit  was  instituted  in  the  Cir- 
cuit Court  of  Lincoln  County  by  the  plaintiff  as  one  of 
the  collateral  heirs  of  Fannie  E.  Finley,  deceased,  against 
the  remaining  heirs  of  said  deceased  and  the  collateral 
heirs  of  William  Finley,  deceased,  for  the  partition  of 
certain  lands  in  said  county.  The  defendant  heirs  of 
Fannie  B.  Finley  filed  no  answer;  the  heirs  of  William 
Finley  answered,  denying  that  the  plaintiff  and  their 
codefendants,  heirs  of  Fannie  E.  Finley,  had  any  right, 
title  or  interest  in  the  lands  sought  to  be  partitioned. 
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claiming  that  they  as  heirs  of  William  Finley  were  the 
sole  owners  thereof  in  fee  simple,  and  praying  the  court 
to  so  adjudge. 

The  facts  are  brief.  William  Finley  and  Fannie  E. 
Finley  were  husband  and  wife  on  the  28th  day  of  August, 
1867,  and  continued  so  to  be  until  the  death  of  Fannie, 
which  occurred  about  the  year  1909;  William  died  Jan- 
uary, 1916.  They  left  no  descendants.  Appellants  are 
the  collateral  heirs  of  William,  and  respondent  and  the 
remaining  defendants  are  the  collateral  heirs  of  Fannie. 
Fannie  E.  Finley  was  a  daughter  of  James  and  Lucy 
Reid,  who  on  the  28th  day  of  August,  1867,  executed  the 
following  deedf 

*'Know  ye  all  persons  whom  a  knowledge  of  this 
transaction  may,  concern  that  we  James  Reid  Sen.  and 
Ducy,  his  wife,  of  the  County  of  Lincoln  and  State  of 
Missouri,  do  by  these  presents  for  and  in  consideration 
of  the  regard  and  affection  we  have  for  our  daughter 
Fannie  E.  Finley  and  of  the  payment  of  eight  hundred 
dollars  lawful  money  of  the  United  States  well  and  truly 
paid,  by  William  Finley  of  the  County  of  Lincoln  ana 
State  of  Missouri,  the  receipt  of  which  is  hereby  ac- 
knowledged hereby  convey  and  sell  to  said  Fannie  &  Wil- 
liam the  following  described  tract  of  land  containing  two 
hundred  and  fifty  acres  eighty-five  acres  described  as 
the  land  we  bought  of  the  widow  and  heirs  of  James 
Downing  deceased  the  remaining  one  hundred  and  sixty- 
five  acres  described  as  follows.  Begin  at  a  stone  corner 
of  D.  H.  Whitesides.  Then  with  the  northern  line  of 
said  Whitesides  south  sixty-eight  degrees  west  sixteen 
chains  and  twenty-five  links  to  corner  in  the  spring 
branch.  Then  north  twenty-one  and  half  degrees  west 
with  the  northeast  line  of  the  Downing  tract  of  land 
twenty-seven  chains  and  sixty-five  links  to  the  northeast 
corner  of  said  land  on  the  line  of  S.  Weeks.  Then  with 
said  line  north  sixty-eight  degrees  east  thirty-one  chains 
and  twenty-five  links  to  corner  of  said  Weeks.  Then 
north  twenty-one  and  a  half  degrees  west  one  chain  and 
eighty  links  to  a  stone  comer  of  James  Willson.  Then 
north  sixty-eight  degrees  east  fifteen  chains  and  thirty 
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links  and  set  a  stone  for  corner  from  which  a  white  oak 
twelve  inches  bears  south  forty-nine  degrees  east  twenty- 
nine  links  distant.  Then  south  twenty-one  and  a  half 
degrees  east  forty-seven  chains  and  set  a  stone  for  comer 
from  which  a  white  oak  twenty  inches  bears  north  ten 
and  a  half  degrees  east  twenty-two  links  distant.  Then 
south  eighty  and  a  half  degrees  west  ten  chains  and  fifty- 
nine  links  to  a  comer  of  D.  H.  Whitesides  with  a  buck- 
eye bearing  tree.  Then  north  seventy-nine  degrees  west 
twenty-three  chains  and  sixty-eight  links  and  set  a  stone 
from  which  a  white  oak  eighteen  inches  bearb  south 
eighty  degrees  east  thirty  links.  Then  north  twenty-one 
and  a  half  degrees  west  two  chains  and  fifty-five  links 
to  the  place  of  beginning  containing  in  all  two  hundred 
and  fifty  acres  most  eastern  fifty  acres  is  the  land  sold 
to  William  Finley  the  other  two  hundred  acres  we  give 
to  Fannie  reserving  to  ourselves  the  right  of  way  through 
said  tract  of  land  where  said  way  may  be  least  prejudi- 
cial to  the  same  to  a  tract  of  we  own  and  joining  to  and 
east  of  it  all  of  which  land  is  in  and  part  of  Sbrvey 
eighteen  hundred  and  thirteen  or  as  some  number  it 
eighteen  hundred  and  nineteen  a  gra^t  of  four  thousand 
arpens  to  Peter  Jamin  situate  in  Township  No.  fifty-one 
and  range  one  east  and  one  west  to  the  said  Fannie  and 
William  with  all  and  singular  the  appurtenances  to 
the  same  belonging  free  and  clear  of  all  legal  incum- 
brances whatsoever.  In  Testimony  of  which  we  hereunto 
set  our  hands  and  affix  our  seals  this  twenty-eighth  day 
of  August  eighteen  hundred  and  sixty-seven. 

*^  James  Reid  Sb.       (Seal) 
''LuotReid  (Seal).'' 

It  is  respondent's  cojitention  that  the  foregoing  in- 
strument conveyed  severally  to  William  Finley  the  most 
eastern  fifty  acres  of  the  land  therein  described  and  to 
Fannie  E.  Finley  the  remaining  two  hundred  acres.  It 
is  this  two  hundred  acres  that  she  seeks  to  have  parti- 
tioned. If  her  contention  is  sound,  it  follows  that  upon 
the  death  of  Fannie  without  descendants  her  husband 
William,  under  the  staAute,  became  vested)  with  the 
title  to  an  undivided  one-half  interest  in  the  land  and  the 
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remaining  one-half  descended  to  her  heirs,  and  later  xtp- 
on  the  death  of  William  his  one-half  descended  to  his 
heirs.  The  appellants,  on  the  contrary,  insist  that  the 
^deed  to  Fannie  and  William  conveyed  the  whole  tract 
of  two  hundred  and  fifty  acres  to  the  two  of  them,  where- 
by they  became  vested  with  an  estate  by  the  entirety  in 
the  whole,  and  that  the  death  of  Fannie  left  her  husband, 
William,  the  sole  owner  in  fee. 

The  trial  court  first  found  for  appellants  and  render 
ed  judgment  accordingly.  Later,  deeming  its  conclusion 
erroneous,  it  sustained  a  motion  for  a  new  trial.  This 
appeal  is  f  rcnn  that  order.  It  is  apparent  that  the  proper 
construction  of  the  deed  is  the  only  matter  for  our  de- 
termination. 

Whether  the  deed  conveys  the  entire  tract  of  land  to 
both  grantees,  or  whether  it  conveys  to  each  of  them  sev- 
erally a  separate  portion  thereof,  must  be  ascertained 
from  the  four  comers  of  the  instrument  itself.  For  the 
rule  has  long- obtained  in  this  State,  that,  in  construing  a 
deed,  the  intention  of  the  parties,  as  gathered  from  the 
entire  instrument,  together  with  the  surrounding  circum- 
stances, shall  be  ascertaimid  and  given  effect,  unless  in 
conflict  with  some  positive  rule  of  law,  or  repugnant  to 
the  terms  of  the  grant  itself,  and  that  in  gathering  such 
intention  from  the  instrument  the  court  will  ignore  tech- 
nical distinctions  between  the  various  parts  and  seek  the 
grantor's  intention  from  them  all,  without  undue  prefer- 
ence to  any,  giving  due  effect  to  all,  even  to  the  extent  of 
allowing  the  habendum  clause  to  qualify  or  control  the 
granting  clause  where  it  is  manifest  that  the  former,  in 
connection  with  the  whole,  more  nearly  e^cpresses  the 
grantor's  intention.  [Tennison  v.  Walker,  190  S.  W.  9; 
Adams  v.  Highland  Cemetery  Co.,  192  S.  W.  944.] 

Omitting  the  long  descriptions  of  the  land  conveyed 
and  of  the  right  of  way  reserved,  the  deed  lyider  con- 
sideration is  as  follows : 

**Know  ye  all  persons  whom  a  knowledge  of  this 
transaction  may  concern  that  we  James  Reid  Sen.  and 
Lucy,  his  wife,  of  the  County  of  Lincoln  and  State  of 
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Missouri,  do  by  these  presents  for  and  in  consideration 
of  the  regard  and  affection  we  have  for  our  daughter 
Fannie  E.  Finley  and  of  the  payment  of  Eight  Hundred 
Dollars  lawful  money  of  the  United  States  well  and  truly 
paid,  by  William  Finley  of  the  County  of  Lincoln  and 
State  of  Missouri,  the  receipt  of  which  is  hereby  acknowl- 
edged hereby  convey  and  sell  to  said  Fannie  &  William 
the  following  described  tract  of  land  containing  two  him- 
dred  and  fifty  acres  .  .  .  most  eastern  fifty  acres 
is  the  land  sold  to  William  Finley  the  other  two  hundred 
acres  xve  give  to  Fannie  reserving  to  ourselves  the  right 
of  way  through  said  tract  of  land.  ...  to  the  said 
Fannie  and  William  with  all  and  singular  the  appurte- 
nances  to  the  same  belonging  free  and  clear  of  all  legal  in- 
cumbrances whatsoever. 

**In  Testimony  Whereof  etc.  this  28th  day  of  August, 
1867. '^ 

If  the  words  which  we  have  italicized  were  omitted 
there  would  be  no  possible  basis  for  construction,  for  the 
plain  import  of  the  language  would  questionably  show 
a  conveyance  to  both  Fannie  and  William  of  the  entire 
tract  of  two  hundred  and  fifty  acres,  hence  if  there  is  an 
uncertainty  as  to  whether  the  grantors  intended  to  con- 
vey fifty  acres  to  William  and  two  hundred  to  Fannie, 
or  whether  they  intended  to  convey  the  entire  tract  of  two 
hundred  and  fifty  acres  to  both  Fannie  and  William, 
it  arises  solely  from  the  use  of  the  words,  ^'most  eastern 
fifty  acres  is  the  land  sold  to  William  Mnley  the  other 
two  hundred  acres  we  give  to  Fannie,''  between  the  de- 
scription of  the  land  granted  and  the  exception  therefrom 
reserved  to  the  grantors.  Necessarily  the  uncertainty* 
thus  created,  if  any,  is  whether  the  words  last  quoted  were 
intended  by  the  grantors  to  limit,  or  qualify,  or  explain 
the  language  of  the  granting  clause.  That  clause  is: 
**We  ...  do  by  these  presents  .  .  ^.  hereby 
convey  and  sell  to  Fannie  and  William  the  following 
described  tract  of  land  containing  two  hundred  and 
fifty  acres."  It  is  so  clear,  unambiguous  and  posi- 
tive in  its  declaration  that  the  grantors  convey  the  en- 
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tire  tract  to  both  Fannie  and  William  that  any  idea  of 
explanation  is  not  to  be  considered.  The  only  ques- 
tion, therefore,  is  whether  the  force  of  this  direct  and 
unequivocal  langmage  is  in  any  way  restrained  or  quali- 
fied by  the  language  immediately  following  it.  Having 
that  point  in  mind,  the  first  thing  to  suggest  itself  in  read- 
ing the  possible  qualifying  clause  in  connection  with  the 
context,  is  that  there  are  no  introductory  or  connecting 
words  that  indicate  in  any  way  that  it  was  intended  to 
limit  or  make  more  specific  the  general  language  of  the 
granting  claufie.  For  example,  the  grantors  do  not  say, 
**  We  convey  to  Fannie  and  William  two  hundred  and  fifty 
acres,  that  is,  to  William  the  most  eastern  fifty  acres 
which  we  sold  to  him  and  to  Fannie  the  remaining  two 
hundred  acres  which  we  gave  her.''  Nor  are  there  any 
words  of  similar  import  used.  From  the  standpoint  of 
grammatical  construction  the  recital  is  purely  parenthet- 
ical. Notwithstanding  the  form  of  construction,  however, 
if  the  words  on  their  face  carry  a  meaning  inconsistent 
with  the  unrestrained  meaning  of  the  general  terms  of 
the  granting  clause,  they  should  be  given  effect,  if  i>os- 
sible.  But  do  they?  The  expression  **most  eastern  fifty 
acres  is  the  land  sold  to  William''  as  used  by  the  grant- 
ors, does  not  in  the  face  of  the  positive  language  to  the 
contrary  afford  the  slightest  implication  that  they  were 
for  that  reason  conveying  that  fifty  to  him  alone.  Nor 
does  the  remainder  of  the  expression,  *^the  other  two 
hundred  acres  we  give  to  Fannie"  used  in  the  same  con- 
nection fuimish  a  basis  for  an  inference  that  they  were 
conveying  the  two  hundred  acres  to  her  alone.  That- fifty 
acres  had  been  sold  to  William  and  two  hundred  given  to 
Fannie  is  entirely  consistent  with  a  present  conveyance 
of  the  whole  to  both.  The  word  ''sold"  unaccompanied 
by  words  of  apter  significance,  is  not  ordinarily  used  as 
an  operative  word  of  conveyance;  it  may  be,  however, 
and  will  be  so  considered  in  a  proper  setting,  or  where 
clearly  so  intended.  But  to  construe  the  verb,  *  'is  .  .  . 
sold,"  where  it  occurs  in  the  clause,  "most  eastern  fifty 
acres  is  the  land  sold  to  William,"  as  relating  back  to, 
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or  as  used  in  the  same  sense  as,  the  operative  words  of 
conveyance,  ** convey  and  sell,*'  in  the  granting  clause, 
is  a  purely  arbitrary  construction.  Neither  the  thought 
nor  the  stnictuire  of  the  context  warrant  it.  Had  the 
concluding  part  of  the  clause  been,  **is  the  land  hereby 
sold,''  it  would  plainly  show  by  relation  a  conveyance  of 
that  particular  land  to  William  Finley.  But  the  only 
obvious  omission  between  the  words  '4and"  and  *'sold" 
is  that  of  the  words  ''that  was."  If  they  were  supplied, 
it  would  make  the  clause  grammatically  complete  and  it 
would  read,  ''most  eastern  fifty  acres  is  the  land  that  was 
sold  to  William  Mnley,"  and  we  may  not  arbitrarily  in- 
sert "hereby"  or  any  similar  word  not  necessarily  im- 
plied by  the  context,  for  to  do  so  would  be  to  make  a 
deed  that  the  grantor  did  not.  What  is  true  of  the  first 
part  of  the  recital  is  necessarily  true  of  its  antithetical 
part,  "the  remaining  two  himdred  acres  we  give  to  Fan- 
nie." 

The  recital  is  not  only  parenthetical  in  structure, 
but,  considered  in  respect  to  the  thought  it  conveys  in 
connection  with  that  expressed  by  the  language  which 
precedes  and  follows  it,  it  seems  to  be  a  mental  "aside" 
as  well.  After  stating  that  they  convey  to  both  Fannie 
and  William  all  of  the  land,  which  they  describe  at  length, 
they  incidentally  remark,  as  it  were,  "most  eastern  fifty 
acres  is  the  land  sold  William  Finley  the  other  two 
hundred  acres  we  give  to  Fannie."  The  drcumstances 
of  the  parties  considered  it  is  more  than  probable  that 
the  grantors  intended  by  the  recital  to  amplify  their 
previous  statement  of  the  consideration.  They  were  giv- 
ing their  daughter  a  certain  two  hundred  acres  of  land  as 
an  advancement,  her  husband  had  bought  fifty. slcres  ad- 
joining for  eight  hundred  dollars,  and,  for  purposes  of 
their  own,  they  desired  the  deed  to  recite  the  entire  trans- 
action, and  thereby  disclose  the  motives  that  actuated 
them  in  making  the  conveyance.  Had  their  thought  been 
fully  expressed  it  would  no  doubt  have  been  somewhat 
as  follows:  "most  eastern  fifty  acres  is  the  land  sold  to 
William  Finley  the  remaining  two  hundred  acres  we  give 
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to  Fannie''  as  an  advancement,  and  for  that  reason  we 
now  convey  the  whole  to  both,  they  being  husband  and 
wife.  But  whether  this  is  the  correct  interpretation  of 
the  parenthetical  clause  or  not,  the  fact  remains  that  the 
granting  clause  is  dear  and  unambiguous  and  because  it 
is  unambiguous  it  cannot  be  restrained  or  controlled  by 
the  language  of  a  recital  following  it  that  is  of  doubtful 
and  uncertain  meaning  or  application.  This  is  especially 
true  where,  as  in  this  instrument,  the  granting  clause  is 
in  entire  harmony  with  and  supported  by  the  habendum 
clause,  if  the  last  clause  in  this  deed  may  be  so  designated. 

We  are  further  confirmed  in  the  view  that  the  recital 
is  but  an  amplification  of  the  consideration  clause  by 
the  fact  that  there  is  not  in  the  entire  instrument,  outside 
of  the  recital,  a  single  word  or  phrase  indicating  that  the 
grantors  were  intending  to  convey  severally  to  the  gran- 
tees distinct  parcels  of  the  land.  It  is  difficult  to  conceive 
how  the  scrivenor,  whether  he  was  skilled  or  unskilled, 
could  have  written  the  remainder  of  the  instrument  and 
never  used  a  word  that  even  hinted  at  a  several  convey- 
ance of  the  two.* 

Considered  independently  of  the  language  of  the  deed 
itself,  there  is  no  presumption  that  the  father  in  giving 
his  daughter  the  land  in  controversy  intended  to  convey 
it  to  her  alone  rather  than  to  her  and  her  husband.  At  the 
time  it  was  made  the  ideas  of  *  *  mine ' '  and  *  *  thine  "as  be- 
tween husband  and  wife  were  not  so  sharply  accentuated 
as  at  the  present  time.  The  notion  of  the  unity  of  the 
property,  as  well  as  of  the  persons,  of  husband  and  wife 
was  firmly  fixed  in  the  popular  mind  as  it  was  in  the  law. 
It  was  not  unusual  for  a  father  when  he  gave  his  married 
daughter  personal  property  as  an  advancement  to  deliver 
it  direct  to  her  husband,  and  when  he  gave  real  estate,  to 
deed  it  to  both.  In  the  exceptional  case  he  conveyed  it 
to  her  sole  and  separate  use. 

For  the  reasons  hereinbefore  expressed,  we  deem  the 
conclusion  first  reached  by  the  learned  trial  court  to  be 
the  correct  one.    It^  order  granting  a  new  trial  is.  there- 
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fore,  reversed  and  it  is  directed  to  reinstate  the  judgment 
set  aside.    Brown  and  Small,  CC,  concur. 

PER  CURIAM:— The  foregoing  opinion  of  Rag- 
land,  C,  after  reargument  in  Court  in  Banc,  is  adopted 
as  the  decision  of  the  court.  Ail  the  judges  concur,  ex- 
cept Williamson,  Blair  and  Goode,  JJ.,  who  dissent, 
and  express  their  views  in  an  opinion  by  Williamson,  J. 

WILLIAMSON,  J.  (dissenting).— The  conclusion 
reached  in  the  majority  opinion  seems  to  me  to  be  in 
violation  of  the  indention  of  the  grantors  in  the  deed 
under  consideration.  This  deed,  in  reality,  is  simply 
two  deeds  in  one.  Had  it  been  so  in  fact,  no  suggestion 
of  the  creation  of  an  estate  by  the  entirety  would  be 
tenable  for  a  moment.  No  intimation  of  the  exite- 
tence  of  the  relation  of  husband  and  wife  betweeni 
the  grantees  is  contained  in  the  deed.  The  considera- 
tion is  plainly  stated  as  the  '^regard  and  affection  we 
have  for  our  daughter  Fannie^'  and  '^ eight  hundred 
dollars''  from  ^^ William  Fitiley.'^  There  is  evidence 
that  the  fifty  acres  was  worth  about  that  simi.  The 
grantors  are  at  pains  to  say  that  *' fifty  acres  is  the 
land  sold  to  William  Finley,^'  and  *'two  hundred  acres 
we  give  to  Fannie."  This  deed  was  the  product  of  an 
unskilled  hand.  The  writer  obviously  had  about  such 
knowledge  as  may  be  derived  from  an  occasional  read- 
ing of  a  printed  form,  and  it  is  hardly  to  be  inferred  that 
even  a  blank  form  was  before  him  when  he  wrote  this 
inartificial  conveyance.  Such  a  writer  is  apt  to  use  such 
technical  terms  as  he  may  recall  at  the  moment,  in 
order  to  give  an  air  of  legal  knowledge  to  the  document, 
but  he  usually  has  little  realization  of  the  significance  of 
the  words  he  employs.  To  him  they  are  mere  matters  of 
form.  When  he  intends,  however,  to  express  the  con- 
trolling  thought  he  has  in  mind,  he  naturally  drops  into 
the  vernacular  of  the  home  and  the  fireside.  Hence  the 
blunt  declaration  of  a  sale  to  William  and  a  gift  to 
Fannie.    Had  an  estate  by  the  entirety  been  meant,  no 
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draftsmen,  skilled  or  unskilled,  would  have  been  apt 
wholly  to  fail  to  give  any  clue  to  that  intention.  If 
skilled  in  the  conveyancer's  art,  he  might  have  contented 
himself  with  a  recital  that  the  grantees  were  husband 
and  wife ;  if  unskilled,  his  meaning  would  probably  have 
been  set  forth  with  the  same  bluntness  shown  when  he 
distinguished  between  a  gift  and  a  sale.  Even  the  order 
in  which  the  words  ''convey  and  sell  to  Fannie  and 
William''  are  used  is  significant.  Fannie  is  named  first. 
To  her  the  grantors  ''convey."  William  is  then  named, 
and  to  him  the  grantors  "sell.''  Here  was  no  sale  to 
the  daughter  nor  any  gift  to  him  whose  relationship  to 
the  grantors  in  any  degree,  by  blood  or  marriage,  is 
recognized  nowhere  in  the  deed.  The  natural  order  of 
use  of  these  words  is  "sell  and  convey."  That  is  the 
usual  sequence  of  events.  The  inverted  form  here  used, 
"convey  and  sell,"  is  alive  \vith  meaning  when  the  order 
in  which  the  grantees  are  named  is  considered.  Further- 
more, a  gift  to  the  daughter  alone  had  no  tendency  to 
divert  the  title  from  the  descendants  of  the  grantors. 
A  conveyance  to  the  husband  and  wife  as  such  (as  this 
conveyance  is  held  to  be  in  the  majority  opinion)  makes 
possible  what  has  actually  happened,  namely,  the  vest- 
ing of  the  title  in  strangers  to  the  grantor's  blood. 
Nothing  in  this  deed  seems  to  me  to  foreshadow  such  an 
intent.    Blair  and  Go  ode,  J  J.,  concur. 


CALVIN  W.  ULRICH,  Appellant,  v.  CHICAGO,  BUR- 
LINGTON &  QUINCY  RAILROAD  COMPANY. 

In  Banc,  April  1,  1920. 

1.  IMPEACHMENT:  Place  of  Besidence.  Objections  to  an  inquiry 
of  witnesses  for  their  knowledge  of  plaintiff's  general  reputation 
in  a  given  place,  is  not  an  objection  to  their  competency  to  testify. 

2.  :  General  Reputation :   In  Community.     Plaintiff  is  subject 

to  impeachment  like  any  other  witness,  and  general  reputation  is 
admissible  to  prove  his  character  as  it  exists  at  the  tipx^  of  the 
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trial,  and  reputation,  to  be  competent,  must  be  made  up  of  what 
is  generally  said  of  the  witness  by  those  who  have  sufficient  op- 
portunity to  observe  his  life  and  actions,  and  ordinarily  they  are 
the  persons  in  the  neighborhood  or  community  in  which  he  re- 
sides, but  it  is  not  impossible  for  him  to  have  a  general  reputation 
for  veracity  in  more  than  one  community. 

3.   :  :  :  Former  Besldence.    The  discretion  of  the 

trial  court  is  not  abused  by  the  admission  of  testiniony  relating 
to  the  witness's  reputation  in  a  community  in  which,  beginning 
nine  or  ten  years  previously,  he  resided  for  several  years,  and  in 
which  he  was  widely  and  generally  known  and  which  he  frequent^ 
ly  revisited  and  there  plied  his  vocation  of  selling  spectacles  and 
jewelry. 

4.  ^:     :     Neighborhood     and     Community.      The     term 

"neighborhood"  or  "community"  is  not  susceptible  of  exact  geo- 
graphical definition,  but  means  in  a  general  way  the  place  where 
the  person  has  established  a  reputation,  whether  that  be  his  pre- 
sent or  former  residence  or  place  of  business.  It  is  not  necessarily 
confined  to  a  particular  locality,  but  may  be  co-extensive  with  his 
residence  or  place  of  business,  or  both,  or  to  places  of  present  and 
former  residence,  if  he  in  such  places  came  into  such  frequ^it 
association  with  persons  there  as  to  establish  a  reputation.  In 
the  absence  of  a  showing  to  the  contrary,  the  inquiry  as  to  his 
reputation  should  be  confined  to  the  neighborhood  of  residence; 

'  but  where  there  are  additional  facts  to  show  the  establishment  of 
a  reputation  elsewhere,  the  court  does  not  abuse  its  discretion  by 
permitting  witnesses  to  testify  what  his  general  reputation  in 
such  other  place  is  or  was. 

5.  IN8TBU0TI0N:  Injuries  at  Other  Times  and  Places.  The  tHal 
court  did  not  commit  prejudicial  error  in  instructing  the  Jury 
that  the  mere  fact  that  plaintiff  at  some  time  may  have  sustained 
broken  ribs  and  other  injuries  was  not  proof  that  he  was  injured 
at  the  time  and  in  the  manner  asserted  by  him,  if  there  was  direct 
testimony  that  he  was  neither  on  nor  within  several  feet  of  de- 
fendant's car  at  the  time  he  claims  to  have  been  injured  and  he 
did  not  call  a  doctor  or  notify  defendant  for  four  months  there- 
after. 

6.   :  Conflicting.     An  instruction  authorizing  the  jury  to  find 

for  defendant  if  they  believe  "from  all  the  facts  and  circum- 
stances in  the  case"  that  plaintiff  had  not  received  any  injury  is 
not  in  conflict  with  another  for  defendant  requiring  plaintiff  ta 
make  out  his  case  "by  the  greater  weight  of  the  credible  evidence 
in  the  case."  Tbey  do  not  set  up  different  standards  of  the  weight 
of  evidence  requisite  to  warrant  a  finding,  but  the  one  places  the 
burden  on  plaintiff  and  the  other  presents  the  matter  from  the 
point  of  view  of  defendant,  on  whom  rests  no  such  burden. 
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:  Expert  Testimony:   No  Injury.     Error  in  an  instruction 

concerning  expert  testimony  is  not  prejudicial,  where  the  testi- 
mony has  reference  to  the  character,  extent  and  permanency  of 
plaintiffs  injury  and  spends  its  force  on  the  issue  as  to  the 
amount  of  damage,  and  the  jury  finds  that  he  was  not  injured  by 
defendant  at  all.  Besides,  the  instruction  here  complained  of  was, 
in  substantially  the  same  form,  approved  in  Hoyberg  v.  Henske, 
153  Mo.  1.  c.  75,  and  numerous  later  cases. 

:   To  Disregard  Testimony.     An  instruction  for  defendant 


telling  the  jury  that  they  were  authorized  to  disregard  testimony, 
if  any,  opposed  to  obvious  physical  facts  or  In  contradiction  of  the 
common  knowledge  and  experience  of  mankind,  was  not  prej* 
udicial  under  the  facts  of  this  case,  where  both  court  and  jury 
had  full  opportunity  to  observe  whether  plafntifTs  actual  physical 
'condition  and  conduct  accorded  with  his  testimony. 

9.  FAIR  TBIAIi:  No  Exceptions.  Where  no  objection  was  made  to 
the  admission  of  testimony  that  plaintifTs  pretended  injuries 
were  simulated,  no  request  was  made  that  defendant's  counsel  be 
rebuked  for  their  conduct  or  that  the  jury  be  discharged,  and  no 
exceptions  were  taken  to  the  conduct  of  the  trial  in  the  manner 
complained  of  on  appeal,  it  cannot  be  ruled  that  plaintiff  was  not 
afforded  a  fair  and  impartial  trial. 

Appeal    from    Knox    Circuit    Court. — Hon.    James   A. 
Cooley,  Judge. 

Affirmed, 

L.  F.  Cottey  and  James  C.  Dorian  for  appellant. 

(1)  On  the  trial  the  defendant  introduced  four 
witnesses  from  Putnam  County,  who  severally  testified, 
against  the  objections  of  counsel  for  plaintiff,  that  they 
were  acquainted  with  the  general  reputation  of  plaintiff, 
in  the  eastern  part  of  Putnam  County,  for  honesty, 
truth,  veracity  and  morality,  and  that  it  was  bad.  These 
witnesses  also  testified  that  the  plaintiff  had  not  lived  in 
Putnam  County  for  about  ten  years,  but  that  he  had 
lived  in  Moulton,  Iowa,  for  the  past  seven  or  eight  years 
and  that  was  his  home.  These  witnesses  had  never 
lived  in  Moulton,  and  did  not  claim  or  pretend  to  know 
•or  testify  as  to  the  reputation  of  plaintiff  in  Iowa.    We 
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insist  that  the  court  erred  in  overruling  our  objections 
to  the  testimony  of  said  witnesses.  State  v.  Shouse,  188 
Mo.  478;  State  v.  Parker,  96  Mo.  390.  (2)  Instructions 
should  fairly  submit  the  issues  presented  by  the  pleiad- 
ings  and  the  evidence.  *The  jury  should  try  the  case 
according  to  the  law  and  the  evidence,  and  not  otherwise. 
WJiile  a  jury  is  entitled  to  draw  inferences,  they  must 
be  deduced  from  the  testimony,  not  from  conjecture. 
The  evidence  is  that  plaintiff  was  injured  while  trying 
to  board  defendant's  car  at  Mine  No.  1,  as  alleged  in 
his  petition.  There  is  not  a  glimmer  of  evidence,  near 
or  remote,  that  plaintiff  received  the  injuries  he  com- 
plains of  at  any  other  time  or  place.  Instructions  2  and 
3  given  at  the  request  of  defendant  are  erroneous  and 
constitute  prejudicial  error.  Flever  v.  Railroad,  216  Mo. 
209;  Wilhnott  v.  Street  By.  Co.,  106  Mo.  535;  Crow  v. 
Railroad,  212  Mo.  610;  McElvain  v.  Railroad,  151  Mo. 
App.  148.  (3)  Defendant's  Instructions  4  and  5  are  in 
conflict.  Said  Instruction  4  correctly  stated  the  law, 
but  said  Instruction  5  did  not.  Each  one  authorized  a 
verdict  for  the  defendant.  Said  Instruction  4  and  5  are 
separate  and  independent  declarations  of  law,  and  are 
directly  in  conflict,  one  of  them  declaring  the  law  correct- 
ly, the  other  erroneously.  This  court  cannot  determine 
by  which  one  the  jury  wa45  giuided.  The  error  is  mani- 
fest andj)rejudicial.  Shepard  v.  Transit  Co.,  189  Mo. 
373;  Mansur-Tebbetts  Imp.  Co.  v.  Ritchie,  143  Mo.  612; 
Mining  Co.  v.  Fidelity  &  Casualty  Co.,  161  Mo.  App.  508; 
Ross  V.  Street  Ry.  Co.,  132  Mo.  App.  481.  (4)  Defend- 
ant's Instruction  6  is  erroneous  and  should  not  have 
been  given  in  this  case.'  Said  instruction,  in  effect, 
destroys  the  probative  force  of  the  evidence  of  the  wit- 
nesses, Drs.  Prince  and  Downing,  who  testified  for  the 
plaintiff  in  their  professional  capacity,  and  also  operated 
on  him.  There  was  no  objection  to  their  competency  to 
testify  as  medical  experts.  They  were  competent  wit- 
nesses; and  their  testimony  is  of  probative  force  be- 
cause they  were  the  attending  physicians.  14  Ency.  Ev, 
p.  369.    A  further  objection  to  said  Instruction  6  is  that 
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it  does  not  direct  the  jury  to  consider  the  testimony  of 
said  expert  witnesses  in  connection  with  the  other  evi- 
dence in  the  case.  Rose  v.  Spies,  44  Mo.  23;  City  of 
Kansas  v.  Butterfield,  89  Mo.  648;  Smith  v.  Tel.  Co., 
113  Mo.  App.  443.  Said  Instruction  6  is  based  on  the 
assumption  that  the  jury  was  as  well  qualified  to  judge 
about  the  injuries  plaintiff  was  complaining  of,  and 
their  effect,  as  the  attending  physicians  who  examined 
plaintiff  and  operated  on  him  to  save  his  life.  That  was 
manifest  error,  because  this  is  not  a  case  that  is  within 
the  knowledge  and  common  sense  of  the  average  lay- 
man. Ewing  V.  Goode,  78  Fed.  442.  (5)  Defendant's 
Instruction  7  is  erroneous  under  the  evidence.  Phippin 
V.  Mo.  Pac.  Ry.  Co.,  196  Mo.  343i.  There  is  no  evidence 
in  the  instant  case  that  any  witneste  testified  to  a 
state  of  facts  in  opposition  to  obvious  physical  facts  or 
contradictory  to  the  common  knowledge  or  experience  of 
men.  The  giving  of  said  instruction  was  not  only  er- 
roneous, but  it  was  prejudicial  error.  (6)  The  court 
erred  in  not  affording  the  plaintiff  a  fair  and  impartial 
trial  on  the  issues  raised  by  the  pleadings  in  this  cause. 
D.  G.  Co.  V.  Williams,  176  S.  W.  476;  Wright  v.  Kansas 
Citv,  187  Mo.  678;  State  v.  Rogers,  108  Mo.  204;  State 
V.  Gessell,  123  Mo.  535;  Whart.  Cr.  Ev.  (9  Ed.)  p.  472; 
State  V.  Parker,  96  Mo.  382;  1  Greenleaf,  Ev.  p.  259; 
State  V.  Houk,  169  Mo.  654.  ^ 

J.  G.  Trimble  and  Campbell  S  Ellison  for  respond- 
ent. 

(1)  The  evidence  of  the  witnesses  that  plaintiff's 
reputation  in  Unionville  and  the  east  part  of  Putnam 
County,  at  which  place  he  had  lived  for  some  forty 
years  before  he  moved  to  Moulton,  was  bad,  was  admit- 
ted without  objection.  The  so-called  objection  is  not 
an  objection,  but  a  mere  argument.  Williams  v.  Wil- 
liams, 259  Mo.  250.  Granting  the  question  as  to  whether 
the  witness  was  acquainted  with  the  plaintiff '"s  general 
reputation  was  erroneous,  and  that  sufficient  objection 
was  made,  still  such  error  was  harmless.    The  question 
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that  followed  the  one  last  mentioned  was,  ''What  was 
that  reputation,  good  or  bad?"  Nb  objection  was  made 
to  that  question  in  the  trial  court.  St.  Louis  v.  Railroad, 
248  Mo.  25;  Semple  v.  Railroad,  152  Mo.  App.  29; 
Rice  V.  WaddiU,  168  Mo.  120 ;  Stoner  v.  Royar,  200  Mo. 
454;  State  v.  Diemer,  255  Mo.  350.  (2)  Counsel  now 
assert  the  evidence  of  plaintiff's  general  reputation  in 
Putnam  County  was  too  remote.  That  objection  was 
not  made  below  and  cannot  be  urged  here.  City  of  St. 
Louis  V.  Company,  248  Mo.  10^  (3)  The  evidence  waa 
admissible  no  matter  what  objections  were  or  could 
have  been  made.  The  evidence  in  this  case  reveals  that 
plaintiff  from  youth  to  past  middle  life  lived  in  the  east 
part  of  Putnam  County  and  that  his  conduct  was  such 
that  he  became  a  notorious  character  in  that  part  of  the 
country.  After  he  passed  middle  life  he  moved  to  Moul- 
ton,  Iowa,  a  distance  of  only  a  few  miles.  Thereafter, 
and  until  the  time  of  the  trial,  he  passed  through  Put- 
nam County  frequently  and  visited  his  step-daughter 
and  plied  his  trade  of  selling  spectacles  and  jewelr}^ 
We  concede  that  a  man  who  has  acquired  a  bad  reputa- 
tion may  reform,  but  there  is,  in  this  case,  no  evidence 
of  reformation  on  the  part  of  the  plaintiflF.  The  whole 
evidence  in  this  case,  considered,  reveals  the  plaintiff  is 
pursuing  the  sort  of  life  that  earned  the  reputation  the 
witnesses  gave  him  in  the  home  in  which  he  lived  for 
more  than  forty  years.  He  became  so  notorious  that 
when  he  returned  to  his  old  home  in  Putnam  County  his 
very  presence  revived  unfavorable»talk  about  him.  Coates 
V.  Sulau,  26  Pac.  720;  Hamilton  v.  People,  29  Mich. 
195;  Stratton  v.  State,  45  Ind.  468;  Mitchell  v.  Com., 
78  Ky.  219 ;  Willard  v.  Godenough,  30  Vt.  398 ;  State  v. 
Lanier,  79  N.  C.  622. 

BLAIR,  J. — This  is  an  action  for  damages  for  in- 
juries appellant  alleges  he  sustained  by  reason  of  negU- 
gence  of  servants  of  respondent  in  chaise  of  one  of  its 
trains.  There  was  a  verdict  against  appellant.  The 
injury  is  alleged  to  have  occurred  November  29,  1911. 
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Two   previous  actions   were    instituted    and  dismissed 
before  this  one  was  begun.    There  was  a  previous  trial,, 
or  naistrial,  in  this  case. 

Appellant  claims  that  while  he  was  attempting  to 
board  respondent's  train  at  Mine  No.  1  in  Adair  County, 
other  cars  were  permitted  violently  to  strike  the  car  he 
was  getting  upon  and  that  he  was  thrown  and  injured. 
There  was  evidence  tending  to  prove  injury  due  to  the 
cause  alleged.  Respondent  offered  evidence  tending  to 
prove  appellant  was  not  injured  at  all  at  the  time  and 
place  or  in  the  manner  alleged.  There  was  testimony 
offered  to  impeach  appellant,  and  he  employed  the  same 
weapon  against  some  of  respondent's  witnesses. 

Appellant  complains  that  the  trial  court  erred  in 
(1)  admitting  certain  impeaching  testimony;  (2)  in- 
structing the  jury;  and  (3)  so  conducting  the  trial 
that  it  was  unfair  to  appellant. 

With  respect  to  the  first  assignment  the  evidence 
tends  to  show  that  for  many  years  prior  to  1907  appel- 
lant had  lived  in  the  eastern  part  of  Putnam  County, 
Missouri;  in  1907  he  left  Putnam  Comity,  and  for  a 
year  or  so  had  no  established  place  of  residence;  he 
was  in  various  States  for  short  periods;  in  1908  he 
established  his  headquarters  in  Moulton,  Iowa,  his  wife 
staying  there,  and  about  1910  he  went  to  housekeeping 
in  that  town;  he  traveled  about ' selling  spectacles  and 
jewelry;  after  moving  out  of  the  eastern  part  of  Put- 
nam County  he  continued  frequently  to  revisit  it  and 
pass  through  it  and  ply  his  vocation  there ;  Moulton  is 
but  a  few  miles  north  of  the  eastern  part  of  the  north 
boundary  of  Putnam  County ;  respondent  offered  testi- 
mony to  show  appellant 's  reputation  was  bad  in  Moulton 
at  the  time  of  the  trial,  in  1916,  and  then  offered  testi- 
mony tending  to  show  his  reputation  in  the  eastern  part 
of  Putnam  County  where  he  formerly  lived  was  bad  at 
the  time  of  the  trial  and  had  been  at  the  time  he  left 
the  county. 

Other  facts  are  stated  in  connection  with  the  dis- 
cussion of  questions  to  which  they  are  relevant. 
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I.  Upon  the  question  concerning  the  impeaching 
testimony  of  which  he  complains,  appellant  states  in  his 
brief  that  the  objections  he  made  on  the  trial  were  to  the 
competency  of  the  witnesses  'Ho  testify;  and  not  as  to 
what  they  would  testify  to."  This  consti-uction  of  his 
Reputation.  ^^J^^t^^^  ^s  relied  on  by  appellant  to  break 
the  force  of  respondent's  contention  that  he 
'  entirely  failed  to  object  on  the  trial  to  testimony  as  to 
his  reputation,  the  admission  of  which  he  now  assigns 
for  error.  He  states  his  position  to  be  that  the  witnesses 
*' disqualified  themselves  to  testify  as  to  the  reputation  of 
appellant  in  Putnam  County  when  they  admitted  he  had 
not  lived  in  that  county'*  for  a  number  of  years.  The 
impeaching  witnesses  were  not  asked,  at  the  time  the  ob- 
jections were  made,  c'onceming  api)ellant*s  reputation  at 
some  past  time,  but  the  question  put  and  objected  to 
related  to  appellant's  reputation  in  the  eastern  part  of 
Putnam  County  at  the  time  of  the  trial.  It  is  apparent 
from  this  that  the  objection  raises  no  question  concerning 
the  proj>er  exercise  of  the  trial  court's  discretion  in 
admitting  evidence  of  reputation  at  a  former  time,  but 
presents,  at  most,  a  question  of  place  of  reputation. 
[Veitinger  v.  WJnkler,  8  Mo.  App.  1.  c.  562;  State  v. 
McLaughlin,  149'  Mo.  1.  c.  31,  32.]  As  a  witness,  ap- 
pellant was  subject  to  impeachment  like  any  other  wit- 
ness. Viewed  as  an  instrument  of  evidence,  the  im- 
probability that  a  witness  will  tell  the  truth  is  relevant 
matter.  This  is  affected  by  his  character  as  it  exists 
at  the  time  of  the  trial.  His  character  thus  becomes  a 
proper  subject  of  attack.  General  reputation  is  admitted 
to  prove  his  character.  This  reputation,  to  bo  competent, 
must  be  made  up  of  what  is  generally  said  of  the  wit- 
ness by  those  who  are  regarded  by  the  law  ae  having 
sufficient  opportunity  to  observe  his  life  and  actions. 
Ordinarily,  these  are  they  '^ among  whom  he  dwells,. or 
with  whom  he  is  chiefly  conversant;  ...  a  man's 
character  is  to  be  judged  by  the  general  tenor  and  current 
of  his  life  and  not  by  a  mere  episode  in  it.  [Per  Brace, 
J.,  in  Waddingham  v.  Hulett,  92  M!o.  1.  c.  534.]    Usually 
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those  who  reside  in  the  '* neighborhood'^  or  ** community '' 
in  which  a  witness  resides  are  assumed  to  have  the  sort  of 
opportunity  to  observe  him  which  will  enable  them  to 
speak  justly  of  his  character,  and  thus  form  the  reputa- 
tion which  will  correctly  evidence  it.  This  assumption 
is  made  because  it  is  the  usual  order  of  things.  It  is 
obvious  that  instances  are  easily  conceivable  in  which  the 
people  of  the  neighborhood  of  the  residence  of  a  witness 
might  have  scant  opportunity  for  contact  with  him; 
while  in  some  other  community  he  may  spend  his  days 
and  transact  his  busincBS,  and  the  people  there  be  af- 
forded every  opportunity  to  form  and  express  a  just 
opinion.  Nor  is  it  impossible  for  one  to  have  a  general 
reputation  for  veracity  in  more  than  one  community. 
Now,  appellant's  objection  to  the  competency  of  the  wit- 
nesses raises  the  question,  if  it  raises  any,  whether  they 
had  shown  themselves  qualified  to  speak  of  a  reputation 
which  was  the  result  of  what  was  generally  said  by  per- 
sons in  such  contact  with  appellant  that  they  were  af- 
forded opportunities  to  observe  him  and  his  course,  of 
the  kind  which  the  law  requires  before  it  recognizes 
reputation,  resulting  from  what  they  say,  as  competent. 

In  this  ease  appellant  had  lived  at  Moulton  for  • 
several  years.  Some  nine  or  ten  years  before  he  had 
lived  in  the  eastern  part  of  Putnam  County  and  was  gen- 
erally and  widely  known  by  the  people  there.  Moulton 
was  but  a  few  miles  from  the  eastern  part  of  Putnam 
County.  County  and  State  lines,  as  such,  do  not  mate- 
rially interfere  with  the  spread  of  reputation.  Appel- 
lant frequently  revisited  his  old  home  and  continued  to 
ply  there  his  vocation  of  spectacle  and  jewelry  selling. 
He  was  still  well  and  generally  known  in  that  commu- 
nity, as  he  had  been  for  a  great  many  years.  With 
respect  to  the  objection  as  to  place  of  reputation,  the  . 
trial  court  had  a  discretion  to  exercise  which  cannot  be 
reviewed  unless  it  was  obviously  abused.  We  cannot  hold 
it  was  abused  in  this  case.  In  Houk  v.  Branson,  17  Ind. 
App.  1.  c  121,  the  reputation  of  a  witness  was  proved  to 
be  bad  in  Crawfordsville,  where  he  then  lived.  Other 
45—281  Mo.  ^  T 
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evidence  that  his  reputation  in  his  old  home  in  the  same 
county,  where  he  lived  several  years  before  and  which 
he  frequently  visited  and  where  he  continued  to  be 
known,  was  held  admissible. 

In  Hauk  v.  State,  148  Ind.  1.  c.  261,  testimony  was 
offered  to  show  that  the  reputation  of  the  witness  in 
Covington,  his  home  at  the  time  of  the  trial,  was  bad. 
Testimony  was  then  offered  to  show  that  the  reputation 
of  the  witness  at  Hillsboro,  fifteen  miles  away,  where  the 
witness  lived  fifteen  months  before,  was  also  bad.  It  ap- 
peared that  the  witness  was  a  doctor  (as  here)  and  con- 
tinued to  practice  (as  here)  in  the  place  of  his  former 
residence.    The  court  held  the  testimony  admissible. 

'^The  general  rule  is  that,  in  order  to  impeach  a 
witness  by  proof  of  bad  character,  the  predicate  is  a 
knowledge  of  his  character  in  the  community  or  neigh- 
borhood in  which  he  resides:  but  the  term  *  community' 
or  ^neighborhood'  is  not  susceptible  of  exact  geographical 
definition,  but  means  in  a  general  way  where  the  person 
has  established  a  reputation.  The  inquiry  is  not  neces- 
sarily confined  to  the  domicile  of  the  witness,  but  may 
extend  to  any  community  or  society  in  which  he  has  a 
well-known  or  established  reputation.  It  is  a  matter  of 
common  knowledge  that  many  men  have  their  domiciles 
at  one  point  and  business  at  another,  spend  much  of 
their  time  at  the  latter,  and,  in  fact,  have  a  better  estab- 
lished reputation  there  than  at  the  place  of  their  actual 
domicile."  [Baer  &  Co.  v.  Cooperage  &  Box  Mfg.  Co., 
159  Ala.  1.  c.  502,  503.]  In  this  case  the  reputation  in 
Mobile  of  a  witness  domiciled  in  Baltimore  was  admitted. 

*'A'  man's  'neighborhood'  is  not  necessarily  con- 
fined to  the  particular  locality  in  which  he  resides,  but  is 
co-extensive  with  the  extent  of  territory  occupied  bv  those 
with  whom  he  associates  and  frequently  comes  in  con- 
tact; one  man's  *  neighborhood'  may  be  a  small  hamlet, 
while  the  neighborhood  of  another  may  be  a  county  or 
state."    [Peters  v.  Boumeau,  22  HI.  App.  1.  c.  179,  180.1 

The  word  ^'neighborhood"  comprises  *'the  territorv 
wherein  the  person  in  question  resides,  moves,  circulates. 
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does  business  and  has  intercourse  with  his  fellows." 
[People  V.  Loris,  131  App.  Div.  1.  c.  129.] 

Ip.  State  V.  Henderson,  29  W.  Va.  1.  c.  167,  the  court 
upheld  the  admission  of  testimony  that  the  reputation  of 
defendant  was  bad  in  his  old  home  community,  whence 
he  had  removed  seventeen  years  before,  but  in  which  he 
was  well  known  and  in  which  he  continued  to  transact 
business  and  visit  frequently.  The  court  said:  *^The 
manifest  object  of  the  rule  is  to  find  out  the  general 
reputation  of  the  person  sought  to  be  impeached  or  sus- 
tained ;  and  certainly  where  a  man  is  well  known,  he  has 
a  reputation  either  for  honesty  or  dishonesty.  Anyone, 
who  is  well  acquainted  with  those  with  whom  such  a 
person  associates,  and  who  know  him  well,  is  competent 
to  speak  of  the  reputation  he  has  among  them.'* 

In  Boswell  v.  Blaekman,  12  Ga.  1.  c.  593,  it  was  pro- 
posed to  prove  the  general  reputation  of  the  witness  **in 
Russell  County."  The  Supreme  Court  of  Georgia  said: 
'^Disconnected  with  any  other  proven  facts,  I  should  hold 
that  the  last  named  question  would  not  do;  but  before 
putting  it,  the  plaintiffs  in  error  had  proven,  by  the  im- 
peaching witnesses,  that  they  had  known  the  witness 
sought  to  be  impeached,  for  the  last  eight  or  ten  years, 
in  the  County  of  Russell,  Alabama;  that  he  was  generally 
known,  and  had  a  general  reputation  in  the  county.  These 
things  being  true,  the  question  propounded  comes  within 
all  the  reasons  upon  which  the  other  question  is  held 
proper.  The  impeachment  must  be  by  persons  acquainted 
with  the  witness.  And  they  are  called  to  speak  of  his 
general  character  for  truth  and  veracity — ^not  the  world 
over,  or  in  London,  or  Paris,  or  Columbus,  but  in  that 
circle  where  his  real  character  is  best  known,  to-wit :  in 
the  neighborhood  where  he  lives.  Now,  when  a  witness 
is  generally  known,  and  has  a  general  reputation  in  a 
county,  that  county  may  be  fairly  considered  his  vicinage : 
it  is  fair  to  infer,  under  such  circumstances,  that  his  true 
character  for  truth  is  as  well  laiown  in  that  county,  as 
men's  character  for  truth  is  known  ordinarily  in  their 
neighborhood.'* 
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In  Powers  v.  Presgroves,  38  Miss.  1.  c.  241,  2'42,  it 
was  said:  *'The  rule  in  relation  to  proof  of  character  is, 
that  the  inquiry  must  be  made  as  to  his  general  reputa- 
tion, where  he  is  best  known — what  is  generally  said  of 
him,  by  those  among  whom  he  dwells  or  with  whom  he 
is  chiefly  conversant.  Ordinarily,  the  witness  ought  to 
come  himself  from  the  neighborhood  of  the  person  whose 
character  is  in  question.  But  the  court,  unless  nnder 
peculiar  circumstances,  will  not  undertake  to  determine, 
by  a  preliminary  inquiry,  whether  the  impeaching  wit- 
ness has  sufficient  knowledge  of  the  fact  to  enable  him 
to  testify;  but  will  leave  the  valu«  of  his  testimony  to  be 
determined  by  the  jury.  [1  Greenleaf,  Ev.  601,  sec.  461.] 
What  is  the  plaintiff's  *  neighborhood,'  whether  one,  or 
five,  or  ten  miles,  and  the  credit  to  be  given  to  the  wit- 
nesses, near  or  remote,  or  the  character  he  bears  in  the 
compass  of  one  mile,  or  in  the  county  in  which  he  lives, 
are  all  questions,  under  the  limitations  above  stated,  to 
be  considered  and  determined  by  the  jury,  in  arriving 
at  his  general  character.^ ^ 

In  State  v.  Gushing,  14  Wash.  1.  c.  535,  the  court  held 
it  error  to  exclude  certain  impeaching  testimony,  saying: 
^*If  in  the  course  of  business  or  otherwise  Newman  had 
acquired  a  reputation  for  truth  and  veracity  in  the  City 
of  Spokane,  it  was  competent  to  be  ^ven  in  evidence, 
although  his  place  of  residence  may  have  been  distant 
therefrom  some  five  or  six  miles,  as  shown." 

Mr.  Greenleaf,  in  a  passage  frequently  approved  by 
this  court,  states  that  a  witness  to  reputation  **must  be 
able  to  state  what  is  generally  said  of  the  person,  by  those 
among  whom  he  dwells,  or  with  whom  he  is  generally 
conversant." 

It  is  apparent  that  any  rule  which  would  draw  an 
arbitrary  line  about  the  spot  of  the  residence  of  every 
witness,  and  by  this  method  fix  the  place  of  oricrin  of 
competent  reputation,  would  not  only  violate  the  principle 
upon  which  reputation  is  admissible  to  prove  character, 
but  would  be  absurd  in  the  extreme.  With  respect  to 
such  place  of  origin,  the  trial  court  has  some  discretion. 
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In  the  absence  of  any  showing  to  the  contrary,  it  is 
doubtless  proper  to  confine  the  inquiry  to  the  neighbor- 
hood of  residence.  In  this  case  there  were  sufficient  ad- 
ditional facts  to  justify  the  admission  of  the  testimony. 
Its  weight  was  then  for  the  jury,  and  the  distance  of  ap- 
pellant's present  place  of  residence  was  a  matter  to  be 
considered  by  them  in  that  connection. 

The  case  of  State  v.  Shouse,  188  Mo.  1.  o.  478,  is 
cited  by  appellant.  That  case  decides,  it  seems,  that 
when  there  is  evidence  of  good  reputation  at  the  place 
of  residence  at  the  time  of  trial  and  no  evidence  of  bad 
reputation  at  that  time,  evidence  of  bad  reputation  in 
another  State  some  seven  or  eight  years  prior  to  the 
trial  is  not  admissible,  on  the  ground  that  time  for 
reformation  had  intervened,  citing  1  Qreenleaf,  Evi- 
dence, sec.  459,  and  Missouri  cases.  That  is  not  this 
case.  Here  the  testimony,  so  far  as  concerns  the  ques- 
tions to  which  the  objections  were  made,  had  to  do  with 
appellant's  reputation  at  the  time  of  trial.  The  case 
more  resembles  State  v.  Miller,  156  Mo.  78,  which  is  dis- 
tinguished in  State  v.  Shouse.  In  this  case  appellant's 
objection  was,  as  he  expressly  states,  made  to  the  com- 
petency of  the  tvitnesses,  ''as  to  their  competency  to 
testify;  and  not  as  to  what  they  would  testify  to."  The 
question  concerning  the  remoteness  in  time  of  reputa- 
tion is  not  in  this  case. 

II.  The  court  instructed  the  jury,  in  substance,  that 
the  mere  fact  that  appellant  at  some  time  may  have  sus- 
tained broken  ribs  and  other  injuries  was  not  proof  that 

he  was  injured  at  the  time  and  in  the  manner 
^^68.    ^^  claimed.    Appellant  does  not  contend  there 

was  anything  in  the  character  of  his  injuries 
which  pointed  to  injury  by  a  railroad  accident  rather 
than  some  other.  As  we  understand  it,  his  objection  is 
that  the  court  submitted  an  issue  not  made  by  the  evi- 
dence. He  says:  ''There  is  not  a  glimmer  of  evidence, 
near  or  remote,  that  plaintiff  received  the  injuries  he 
complains  of  at  any  other  time  or  place."    There  waa 
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direct  testimony  of  several  witnesses  tending  to  show 
appellant  was  neither  on  nor  yet  within  several  feet  of 
respondent's  car  at  the  time  he  claims  to  have  been  in- 
jured by  its  sudden  movement.  He  first  called  a  doctor 
about  four  months  after  the  day  on  which  he  now  says 
he  was  hurt.  He  notified  respondent  of  his  claim  at  yet 
a  later  date.  Whether  he  waa  injured  at  the  time  and 
place  he  states  and  by  respondent's  car  was  the  domi- 
nant issue  in  the  case.  The  contention  he  makes  must 
be  overruled. 

m.  It  is  insisted  respondent's  Instructions  4  and 
5  conflict  and  that  the  conflict  is  prejudicial.  The  ques- 
tion raised  pertains  to  the  requirements  in  these  instruc- 
tions respecting  the  weight  of  the  evidence  necessary  to 
justify  a  finding.  It  is  conceded  Instruc- 
^J^J^^JI^  tion  4  is  correct  in  requiring  ap}»ellant  to 
make  out  his  case  '*by  the  greater  weight  of 
the  credible  evidence  in  the  case."  It  is  argued  that  In- 
struction 5,  in  authorizing  the  jury  to  find  for  respond- 
ent in  case  they  believed  **from  all  the  facts  and  cir- 
cumstances in  the  case"  that  appellant  had  not  received 
any  injury,"  etc.,  is  drawn  into  conflict  with  Instruction 
4,  in  this,  that  it  sets  up  a  different  and  incorrect  stand- 
ard as  to  the  weight  of  evidence  requisite  to  warrant  a 
finding.  This  objection  overlooks  the  fact  that  Instruc- 
tion 4  has  to  do  with  the  burden  upon  appellant,  and  In- 
struction 5  presented  the  matter  from  the  point  of  view 
of  respondent,  upon  whom  no  such  burden  rested.  Fur- 
ther, the  omission  of  the  phrase  respecting  the  neces- 
sary weight  of  evidence,  even  from  an  instruction  in 
which  it  could  properly  be  used,  is  not  necessarily  re- 
versible error.  [Norris  v.  Railroad,  239  Mo.  1.  c.  717, 
718.] 

IV.  The  instruction  concerning  expert  testimony 
was  in  substantially  the  same  form  as  that  approved  by 
Court  in  Banc,  in  the  face  of  the  same  objections  made 
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here,  in  Hoyberg  v.  Henske,  153  Mo.  1.  c.  75,  76.  This 
decision  was  followed  in  Markey  v.  Railroad, 
T^SSony  185  Mo.  1.  c  364;  Burns  v.  Ice  &  Fuel  Co., 
187  S.  W.  148,  149,  and  Gold  v.  Jewelry  Co., 
165  Mo/  App.  1.  c.  166.  In  addition,  the  expert  testi- 
mony had  reference  to  the  character,  extent  and  perma- 
nence of  appellant's  injury,  and  spent  its  force  on  the 
issue  as  to  the  measure  of  damages.  The  jury  found 
appellant  was  not  injured  by  respondent  at  all.  In  view 
of  this  the  instruction  becomes  unimportant. 

V.  The  court  gave  an  instruction  which,  in  sub- 
stance, authorized  the  jury  to  disregard  testimony,  if 
any,  opposed  to  obvious  physical  facts  or  in  contradic- 
tion of  the  common  knowledge  or  experience  of  man- 
kind.   Appellant  founds  his  criticism  of  this  instruction 

upon  a  recapitulation  of  the  testimony,  pro 
TeS^^^  and  con,  upon  the  question  whether  he  was 

upon  the  car  or  standing  some  five  or  six 
feet  away  from  it  when  the  shock  came.  The  instruc- 
tion had  no  reference  to  this  testimony.  There  was  tes- 
timony tending  to  show  that  after  the  time  he  alleged 
he  was  injured  most  seriously,  appellant  was  seen  to  be 
walking  and  conducting  himself  in  a  manner  which  his 
experts  conceded,  if  true,  would  disprove  his  claim  in 
vital  respects.  Further,  he  offered  evidence  that  desig- 
nated muscles  were  so  completely  paralyzed  that  he  had 
entirely  lost  control  of  certain  organs  of  elimination. 
If  his  testimony  was  true,  the  evidence  of  these  things 
must  have  obtruded  itself  upon  the  jury.  Both  the  trial 
court  and  the  jury,  during  the  four  dmjs  of  .the  trial,  had 
full  opportunity  to  observe  whether  appellant's  actual 
condition  and  conduct  accorded  with  his  testimony  in  this 
connection.  There  was  evidence  that  appellant,  if  suf- 
fering from  the  injuries  and  conditions  he  claimed, 
would  present  a  described  physical  appearance.  The 
jury  saw  him  and  could  judge  for  themselves  whether 
his  appearance  corroborated  or  disproved  his  claim.  In 
the  circumstances  the 'instruction  is  not  open  to  the 
criticism  made. 
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VI.  Appellant  contends  he  was  not  afforded  a  fair 
and  impartial  trial.  There  was  ample  testimony  of  eye 
witnesses  tending  to  show  that  he  was  not  on  respond- 
ent's car  at  all  at  the  time  it  was  moved;    that  he  was 

Pair  TriaL  ^^^  injured  by  the  car  and  that  he  simulated 
conditions  of  injury  which  did  not  in  fact 
exist.  This  contention  is  based,  in  the  main,  upon  ques- 
tions put  to  appellant  and  ,oflfers  of  proof  which  are 
said  to  have  prejudiced  him  with  the  jury.  The  trial 
court  consistently  ruled  with  appellant  upon  his  objec- 
tions, and,  at  his'  request,  excluded  the  jury  when  one 
question  of  evidence  was  being  discussed.  Its  exclusion 
was  not  asked  at  any  other  time.  The  trial  court  was 
not  requested  to  rebuke  respondent's  counsel  for  the 
conduct  of  which  complaint  is  now  made,  nor  did  appel- 
lant request  that  the  jury  be  discharged,  but  proceeded 
to  verdict  with  his  case.  No  exceptions  were  taken  on 
the  ground  npw  relied  upon.  In  these  circumstances  the 
contention  cannot  be  sustained. 

VII.  What  has  been  said  disposes  of  the  questions 
presented  under  our  rules  (Sinunons  v.  Affolter,  254 
Mo.  1.  c.  174;  Orchard  v.  Missouri  Lumber  &  Mining 
Co.,  184  S.  W.  1.  c.  1139),  and  the  judgment  must  be 
affirmed.    All  concur  except  Woodson,  J.,  who  dissents. 
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ACCOUNTS. 

1.  Aeconnt  Bendered:  ImpUed  Acqnlescence  and  Promise.  An  ac- 
count rendered,  showing  a  balance  claimed  by  the  creditor,  un- 
less objected  to  by  the  debtor  within  a  reasonable  time,  is  evi- 
dence that  the  debtor  assented  to  it  as  correct  and  of  an  implied 
promise  to  pay  the  balance  shown  by  it;  and  the  rule  applies 
to  principal  and  agent,  and  to  other  persons  who  have  business 
relations  with  each  other,  as  well  as  to  merchant  and  customer, 
or  dealings  between  merchants.    Dameron  y.  Harris,  247. 

Iteasonable  Time.    What  constitutes  a  reasonable 


time  In  which  to  object  to  an  account  rendered  depends  on  the 
circumstances  of  the  particular  case.  One  circumstance  is  the 
local  situation  of  the  parties.  Acquiescence  for  a  whole  year, 
without  objection  by  the  female  owner  of  a  large  farm,  in  the 
itemized  accounts  rendered  by  her  agent  accompanied  by  a  letter 
explaining  her  overdraft  and  the  amount  credited  on  her  note  for 
money  advanced  by  him,  and  calling  attention  to  the  balance,  to- 
gether with  other  letters  written  in  the  subsequent  months  to 
each  other  in  which  reference  is  made  to  the  state  of  the  account, 
amounts  to  an  account  stated,  and  in  the  absence  of  fraud,  mistake 
or  accident  forecloses  a  readjustment.    lb. 

3.  :    :    Beadjustment:    Ckmtlimous:    Ftand   or   Bllstake. 

Acquiescence  in  an  account  stated  does  not  preclude  one  of 
the  parties  from  showing  that  certain  items  were  not  embraced  in 
it,  if  a  proper  suit  Is  brought  to  amend  the  adjustment  for  fraud, 
mistake  or  accident;  but  such  a  suit  must  proceed  upon  the 
theory  that  the  account  had  been  adjusted  and  items  omitted 
which  should  have  been  included;  If  the  demand  is  based  on  the 
theory  that  the  account  was  a  continuous  one  for  twenty  years, 
with  no  adjustment  of  It  at  any  time,  the  only  question  of  in- 
quiry is  whether  there  had  been  periodical  settlements  within 

,  those  years,  with  such  acquiescence  given  for  a  reasonable  time 
under  the  circumstances  as  rendered  them  accounts  stated,  and  if 
the  facts  establish  those  things  the  settlements  cannot  be  re- 
opened,    lb. 

4.  :     Continuous:    Berlodleal    Settlement:     JAmitMoaB.     The 

character  of  an  account  as  a  continuous  or  running  one  ceases 
at  each  periodical  settlement  thereof,  and  the  Statute  of  Limita- 
tions coipmences  to  run  from  the  date  of  the  settlement  against 
the  implied  promise  to  pay  the  balance  shown  thereby  to  be  due. 
lb. 

5.  Account  Book:  Entries  by  Amanuensis.  Entries  made  by  the 
agent  or  under  his  direction,  systematically,  in  the  usual  course 
of  business  and  as  minutes  of  the  business,  at  the  time  the  trans- 
actions occuri:ed  or  aa  nearly  so  as  the  circumstances  of  the  busi- 
ness will  reasonably  admit  whether  made  with  his  own  hand  or 
by  other  persons  who  wrote  In  his  presence  and  pursuant  to  his 
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orders,  are  regular  and  original  entries,  and  the  book  in  which 
they  were  made  is  competent  eyidence,  in  his  favor  and  against 
him.     Dameron  v.  Harris,  247. 

6.  Account  Book:  ContemxK>nuieouB.  Regular  entries  in  an  account 
book  made  in  the  course  of  business  to  be  competent  as  evidence 
and  an  exception  to  the  rule  against  hearsay  must  be  made  at  the 
time  of  the  transaction  noted,  or  soon  enough  after  the  event  to 
be  in  the  nature  of  res  gestae  and  to  render  it  unlikely  that  they 
were  the  result  of  a  design  >to  defraud,  concocted  by  the  entrant 
after  the  occurrence.  But  if  they  were  made  immediately  follow- 
ing the  transaction  if  it  occurred  in  the  office  where  the  account 
book  was  kept,  or  promptly  after  the  agent's  return  thereto  from 
the  place  where  the  business  was  transacted,  they  are  substantial- 
ly contemporaneous,  and  competent.     lb. 

7.  Agent's  CompenBatlon:  In  Ezceas  of  Agreement:  Acqulescesice. 
Unless  the  owner  assented  to  a  charge  of  one  hundred  dollars 
annually  instead  of  fifty  dollars  for  the  services  of  her  bailiff 
in  managing  her  large  farm  and  protecting  her  financial  affairs, 
he  was  bound  by  his  contract,  regardless  of  the  importance  and 
onerousness  of  his  duties.  But  where  the  increase  was  indicated 
in  the  itemized  accounts  rendered,  the  value  of  the  services  far 
exceeded  the  compensation,  and  the  evidence  clearly  establishes 
that  she  acquiesced  in  the  increased  charge,  he  is  not  chargeable 
with    such    increase.     lb. 

8.  Professional  Services:  Mechano-Therapist:  No  License.  A  mechano- 
therapist,  having  no  license  to  practice,  cannot  recover  for  his 
services  as  "a  practitioner  of  drugless  healing"  and  of  "the  chiro- 
practic method."  [Approving  and  adopting  opinion  of  Springfield 
Court  of  Appeals  in  O'Bannon  v.  Wydick,  197  S.  W.  Rep.  432.] 
O'Bannon  v.  Wydick,  478. 

ACQUIESCENCE  IN  RUNNING  ACCOUNT.    See  Account,  1  to  4^ 
ACTIONS. 

1.  Violation  of  Ordinance:  Civil  or  Criminal  Proceeding.  While  a 
prosecution  for  a  violation  of  a  city  ordinance  regulating  the 
use  of  streets  is  technically  a  civil  proceeding,  yet  in  so  far  Ibls 
it  authorizes  the  imposition  of  a  penalty  upon  conviction '  it 
partakes  of  the  nature  of  a  criminal  action,  and  the  validity  of 
the  ordinance  is  subject  to  the  same  rules  of  construction  as  is 
a  criminal  statute.    Ex  parte  Lerner,  18. 

2.  Taxes:  Assessed  in  Name  of  Another:  Owner's  Bemedy.  The  stat- 
utory corrective  for  the  failure  of  the  assessor  to  discharge  his 
duty  in  carefully  entering  the  names  of  the  owner  in  the  '"real 
estate  book"  is  an  action  on  his  bond.  The  validity  of  the  assess- 
ment is  in  no  wise  dependent  upon  his  failure  to  use  diligence 
to  ascertain  the  name  of  the  owner  at  the  time  the  assessment  is 
made.     State  ex  rel.  McKee  v.  Clements,  195. 

3.  AsBignmeiit:  Cftuse  of  Action:  Stipulation  as  to  Settlamflnt: 
Snbstitatlon.  An  action  in  ejectment  pending  in  the  proper  court, 
with  a  stipulation  on  file  between  all  the  pi^rties  agreeing  to  a 
final  disposition  of  the  case,  is  assignable,  and  a  conveyance  by 
quit-claim  deed,  executed  by  plaintiffs,  in  which  they  convey  to 
a  named  grantee  all  their  right,  title  and  interest  in  the  land  and 
to  the  damages  for  rents  and  profits,  is  such  an  assignment,  and 
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entitles  the  grantee  to  be  eubstltuted  as  plaintiff,  unless  the  cause 
of  action  had  already  been  lost  for  some  other  reason.  Norton 
V.  Reed,  482. 

4.    :   Dismissal.     Where  a   cause  of  action   is  pending  on  a 

stipulation  for  Judgment  and  is  assigned  by  the  plaintiffs,  to- 
gether with  all  their  interests  in  the  property  in  suit,  the  court 
should  not  permit  plaintiffs,  upon  the  pajrment  of  costs,  to  dis- 
miss the  action,  without  the  consent  of  the  assignee.     lb. 

5.  :  :  Reinstatement:  Writ  Coram  Nobis.  After  the  ad- 
journment of  the  term,  a  case  wrongfully  dismissed  cannot  be 
reinstated  by  motion  under  Sees.  2119-2121,  R.  S.  1909,  if  there 
is  nothing  on  the  face  of  the  record  indicating  that  error  had 
been  committed.  But  if  the  motion  is  in  the  nature  of  a  writ  of 
error  coram  nobis,  and  points  out  a  mistake  made  by  the  court, 
without  the  fault  of  movent,  based  upon  a  misapprehension  of 
the  actual  facts,  which,  if  known  to  the  court  at  the  time,  would 
have  precluded  a  dismissal,  the  cause  may  be  reinstated  in  re- 
sponse thereto;  for  the  purpose  of  a  writ  of  error  coram  nobis 
is  to  enable  the  court  to  correct  some  error  of  fact,  which  did 
not  appear  in  the  record  and  which  was  unknown  to  the  court 
when  the  order  was  made.    lb. 

6.  :  Unsigned  and  Amended  Petition:  Ckmyeyance 'by  Defend- 
ant: Stipulation  for  Judgment.  The  filing  of  an  unsigned  petition 
is  the  commencement  of  a  suit,  and  the  filing  of  an  amended  pe- 
tition at  the  return  term  relates  back  to  the  filing  of  the  original 
petition;  and  a  suit  in  ejectment  is  properly  brought  against  the 
owner  and  his  tenant  in  possession;  and  if,  after  such  amended 
petition  is  filed,  the  attorneys  who  sign  it  and  the  attorneys  for 
defendants  enter  into  and  file  in  the  case  a  stipulation  for  Judg- 
ment in  accordance  with  a  final  adjudication  in  another  pending 
cause  resting  upon  the  yalidity  of  the  same  administrator's  deed, 
such  stipulation  is  binding  on  all  the  parties  and  their  assignees, 
although  one  day  before  the  suit  was  brought  the  defendant,  by 
a  deed  not  recorded  until  one  day  thereafter,  had  conveyed  to  in- 
tervener; and  intervener  is  in  no  better  position  than  he  would 
be  had  the  original  petition  been  properly  signed.    lb. 

7.  :  Ejectment  Against  Orautor:  Stipulation  for  Judgment.  The 

purchaser  from  the  defendant  in  ejectment,  by  deed  executed  one 
day  before  suit  is  filed  but  not  recorded  until  one  day  after,  is, 
under  the  statute  (Sec.  1732,  R.  S.  1909),  entitled  to  be  Joined  as 
codefendant  and  to  defend  his  title,  or  to  have  it  defended  in  the 
name  of  the  original  defendants.  And  if  a  stipulation  is  signed 
by  the  attorney  for  the  original  defendants  that  the  action  shall 
remain  on  the  docket  and  abide  the  result  in  another  i^ending 
suit,  he  and  his  grantee  are  bound  by  the  stipulation.    lb. 

ADMINISTRATION. 

1.  Sale  of  Interest  by  Heir:  Voluntary  Oonyeyance  by  Other  Heixi 
to  Pay  Debts.  The  Joining  by  non-indebted  heirs  of  an  estate 
in  the  course  of  administration,  in  a  private  sale  and  convey- 
ance of  other  estate  lands,  to  obtain  money  with  which  to  pay 
debts  primarily  those  of  another  heir,  but  allowed  against  dece- 
dent's estate,  and  the  payment  thereby  of  such  debts,  cannot 
be  considered  as  a  voluntary  loaning  by  such  heirs  to  such  debtor 
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heir  or  to  the  estate  of  the  money  to  pay  his  or  its  debts,  but  are 
acts  In  their  nature  coercive,  brought  about  by  his  delinquency, 
and  neither  he,  nor  another  claiming  his  interest  in  another  tract 
as  purchaser  at  the  foreclosure  of  a  deed  of  trust  made  by  him 
after  decedent's  death  to  pay  his  individual  debts,  can  take  advan- 
tage of  a  situation  brought  about  by  his  wrong.  An  heir  indebted 
to  decedent's  estate,  by  reason  of  decedent's  suretyship  for  him 
or  otherwise,  has  in  equity  against  the  other  heirs  no  definite 
share  or  interest  in  the  estate,  unless  he  pays  such  indebtedness, 
and  failing  to  do  so  his  interest  or  share  is  cut  down  to  the  extent 
of  his  debts  to  the  estate;  and  the  purchaser  at  the  foreclosure  of 
a  deed  of  trust,  by  which  he  conveys  his  interest  in  the  remaining 
lands  to  secure  the  payment  of  an  individual  debt,  takes  subject 
to  the  right  of  the  other  heirs,  who  have  conveyed  estate  lands 
to  pay  estate  debts,  to  be  reimbursed  out  of  his  original  share  in 
such  lands.     Ridings  v.  Bank,  28S. 

2.  Sale  of  Interest  by  Heir:  Contribution:  Final  Settlement:  Estoppel. 
Heirs  who  assist  the  administratrix  to  pay  estate  debts,  whereby 
she  Is  enabled  to  make  final  settlement  and  be  discharged,  are  not 
estopped  to  compel  contribution,  to  the  extent  of  a  debtor  heir's 
Interest  in  estate  lands  conveyed  by  him  to  pay  his  individual 
debts.  The  grantee  in  such  conveyance  is  not  an  innocent  pur- 
chaser*, a  final  settlement  only  indicates  that  there  are  no  un- 
satisfied estate  creditors,  and  such  assistance  is  not  voluntary.  lb. 

3.  Administrator  De  Bonis  Non:  Partition.  In  a  suit  for  partition 
brought  by  heirs,  whether  or  not  the  appointment  of  an  admin- 
istrator de  'bonis  non  was  void  or  valid  need  not  be  determined, 
since  he  is  not  a  necessary  party.    lb. 

4.  Presentation  of  Claims:  Limitations:  Exhibition  to  Administrator 
Within  Six  Months.  Section  195,  Laws  1911,  page  82,  does  not 
mean  that  the  exhibition  of  a  demand  against  the  estate  to  the 
administrator  for  allowance  within  six  months  will  alone  stop 
the  running  of  the  special  statute  of  limitations.  A  claimant 
cannot  avail  himself  of  the  fact  that  he  exhibited  his  demand, 
by  notice  and  in  due  time,  to  the  administrator,  nnless  he  also 
presents  it  to  the  court  for  allowance  within  the  time  prescribed 
by  the  statute.     Home  Ins.  Co.  v.  Wickham,  300. 


:  :  — :  Presentation  to  Court     The  Legislature 

did  not  intend  by  the  amendatory  Act  of  1911,  by  strikinK 
out  of  Section  195  the  words  explicitly  requiring  demands  to  be 
presented  to  the  court  for  allowance  and  substituting  the  words 
explicitly  requiring  it  to  be  exhibited  to  the  administrator  for 
allowance,  to  make  the  section  simply  a  reiteration  of  the  require- 
ment of  Section  191,  as  amended,  that  a  demand  must  be  exhibited 
against  the  estate  as  provided  in  clauses  five  and  six  of  Section 
190,  as  amended,  or  be  forever  barred,  but  did  intend  to  require  a 
second  exhibition  to  the  administrator,  the  first  being  for  the 
purpose  of  obtaining  priority  of  classification,  and  the  second  for 
the  purpose  of  having  it  allowed.  Said  Section  195,  as  amended, 
requires  a  demand  to  De  presented  to  the  court  for  allowance.  At 
all  times  prior  to  1911  and  since  1855  two  kinds  of  limitation 
sections  have  run  along  side  by  side  in  the  Administration  Stat- 
ute, each  serving  different  purposes  and  each  Indispensable  and 
distinct  from  the  other,  the  one  requiring  demands  to  be  exhibited 
to  the  administrator  within  a  designated  period,  and  the  other 
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requiring  them  to  be  presented  to  the  court  for  allowance  within 
a  designated  time.    lb. 

6.  ^:   Exhibition  to  Administrator  for  Allowance.     The  words 

"for  allowance/'  used  in  Section  195  of  the  Administration 
Act  of  1911,  requiring  the  claimant  to  "exhibit  his  demand  to  the 
administrator  in  the  manner  provided  by  law,  for  allowance/'  are 
not  positive  enough  to  empower  the.  administrator  to  allow  a  de- 
mand against  an  estate,  or  to  Imply  that  such  power  already  exist- 
ed. Demands  must  be  established  by  the  Judgment  of  a  court,  and 
the  requirement  that  a  demand  be  exhibited  to  the  administrator 
for  allowance  means  an  exhibition  to  him  in  a  proceeding  in  court 
to  have  the  claim  allowed.    lb. 

7.   :  Manner  of  Exhibiting  Demand.     Elxhibition  of  a  demand 

to  the  administrator  for  allowance  means  an  exhibition  to 
him  in  a  proceeding  In  court,  and  this  proceeding  can  be  by  an 
action  in  court  in  the  ordinary  mode,  or  by  presentation  to  the 
probate  court.  If  the  exhibition  Is  by  presentation  to  the  probate 
court,  the  proceeding  is  initiated  in  the  manrer  provided  by  the 
statutes,  namely,,  by  the  claimant  delivering  to  the  administrator, 
ten  days  in  advance  of  the  term  at  which  he  intends  to  present  the 
claim,  a  written  notice  and  copy  of  the  instrument  of  writing  or 
account  on  which  the  claim  is  founded,  with  a  statement  that  it 
will  be  presented  for  allowance  at  the  next  regular  or  adjourned 
term.    lb. 

8.  :  Dismissal:  Beinstated  Within  a  Tear.    Where  the  demand 

was  exhibited  to  the.  administrator  within  six  months  after 
letters  granted,  and  presented  to  the  probate  court  more  than 
six  months  after  the  last  publication  of  notice,  and  then  dismissed, 
a  suit  brought  in  the  circuit  court  within  one  year  after  such  dis- 
missal, but  more  than  one  year  after  letters  granted,  or  the  last 
published  notice,  is  barred  by  limitations,  under  the  Act  of  1911. 
The  special  limitation  statute  contained  in  said  act  controls,  and 
the  provision  in  the  general  limitation  statute  that  a  new  action 
may  be  begun  within  one  year  after  such  dismissal  does  not  apply. 
The  exhibition  of  the  demand  to  the  administrator  within  six 
months  does  not  stop  the  running  of  the  special  statute  (Sec. 
195,  Laws  1911,  p.  82)  requiring  the  demand  to  be  presented  to 
the  court  for  allowance  "within  one  year  after  the  granting  of  first 
letters  on  the  estate,  or  the  last  insertion  of  the  publication  of 
notice  of  the  grant  of  such  letters/'    lb. 

9.  — •— — :  .Inconsistencies  in  Section  196;  Exception.  The  second 
part  of  Section  195  of  .the  Administration  Act  of  1911,  per- 
mitting exhibition  of  a  demand  to  the  administrator  at  the 
usual  term  for  final  settlement,  seems  inconsistent  with  the  first 
clause,  which  requires  claims  to  be  exhibited  within  a  year  from 
the  granting  of  letters,  since  final  settlement  can  occur  no  sooner 
than  "the  first  regular  term  of  the  court  after  the  expiration  of 
one  year."  But  said  second  part  may  be  regarded  as  contemplating 
an  exception  to  the  regular  procedure,  and  to  allow  a  proceeding, 
commenced  within  the  year,  to  be  followed  up  in  court  as  late  as 

the  term  next  succeeding  the  one  at  which  final  settlement  would 
otherwise  occur.  The  purpose  was  to  permit  a  claimant  whose 
second  exhibition  was  within  the  year,  but  too  late  to  follow  it  up 
in  court  within  the  year,  to  have  a  term,  but  only  one,  after  the 
one  for  final  settlement,  to  present  it  to  the  court;   whereas  a 
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claimant  who  gave  earlier  notice  under  Section  203  would  need  no 
such  grace.    This  ambiguity  in  Section  195,  however,  was  cured 

by  the  amendment  of  1917,  Laws  1917,  page  98.    Home  Ins.  Co.  v. 

Wickham,  300. 

10.  Widower's  Share:  Note  to  Deceased  Wife:  EstoppeL  When  the 
appointment  of  an  administrator  upon  a  deceased  wife's  es- 
tate is  legally  dispensed  •  with,  a  note  for  f500  payable  to  her, 
being  her  sole  property,  becomes  the  absolute  property  of  her 
husband  as  her  widower;  It  could  not  have  been  given  away  by 
her,  nor  willed  away,  nor  taken  by  her  creditors.  If  Its  payment 
is  to  be  avoided  in  a  suit  thereon  by  her  widower,  the  maker 
must  either  establish  payment  prior  to  her  death,  or  plead  and 
establish  such  an  application,  with  the  husband's  acquiescence, 
of  an  equal  amount  of  money  after  her  death,  as  amounts  to  an 
estoppel,  such  as  the  payment  of  her  funeral  expenses.  Parsons 
V.  Harvey,  413. 

11.  OonsUtational  Law:  Sec.  10,  B.  a  1909:  Orders  Made  in  Va- 
cation. Section  10,  Revised  Statutes  1909,  authorizing  the 
probate  court,  or  Judge  thereof,  in  vacation,  to  refuse  to  grant 
letters  of  administration  on  estates  of  deceased  persons  not  great- 
er In  amount  than  is  allowed  by  law  as  the  absolute  property  of 
the  widower,  widow  or  minor  children,  is  not  violative  of  any 
provision  of  the  Constitution.  It  gives  to  creditors  and  other 
interested  parties  opportunity  to  challenge  the  order  by  timely 
action  in  court;  and,  besides,  the  action  of  the  court  is  not  in 
strict  sense  Judicial,  but  the  statute  is  similar  to  many  others 
enacted  for  the  public  convenience  and  to  simplify  the  business 
before  such  courts,  at  a  minimum  cost,  without  injury  to  any 
one.    lb. 

AGREED  STATEMHNTT. 

Omissions  and  Ambiguities.  An  agreed  statement  of  facts  upon  which 
the  case  is  submitted  to  the  J^iry  stands  in  lieu,  of  a  special  ver- 
dict, and  if  it  contain  any  ambiguity,  or  any  fact  necessary  to  a 
recovery  is  omitted,  a  judgment  for  defendant  will  on  appeal  be 
affirmed.    Byers  v.  Essex  Inv.  Co.,  375. 

APPEALS. 

1.  Adverse  Possession:  Conflict  in  Testimony.  Where  plaintiff 
in  the  suit  to  quiet  title  and  ejectment  had  no  record  title,  and  the 
evidence  as  to  whether  it  used  the  property  in  connection  with 
other  property  possessed  by  it  to  create  title  by  adverse  possession 
was  in  dispute,  the  finding  of  the  trial  court  settles  the  question 
on  appeal.    Hayti  Devlp.  Co.  v.  Clayton,  221. 

2.  Non-resident  Insurance  Company:  Twenty  Days'  Notice.  A  foreign 
insurance  company,  licensed  to  do  business  in  this  State,  but  hav- 
ing no  agent,  office  or  other  place  of  business  in  the  county  in 
which  the  cause  was  tried  before  a  Justice  of  the  peace,  has  twenty 
days,  under  the  statute  (Sec.  7568,  R.  S.  1900),  within  which  to 
take  its  appeal  from  the  Judgment  rendered  by  the  justice,  and 
is  not  required  to  take  the  appeal  within  ten  days  after  the  ren- 
dition of  judgment.    Donohue  v.  Ins.  Co.,  267. 
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3.  :  Stotttte.    The  statute  (Sees.   73»8   and   7399,  R,  S.  1909), 

authorizing  process  to  be  served  on  the  Superintendent  of  In- 
surance where  the  defendant  is  a  foreign  insurance  company 
licen&ed  to  do  business,  but  having  no  place  of  business,  in  this 
State,  does  not  render  the  company  a  resident  of  the  county  In 
which  plaintiff  resides  and  in  which  it  has  been  sued  before  a  Jus- 
tice of  the  peace,  but  only  confers  Jurisdiction;  as  to  tlie  time 
within  which  it  must  take  an  appeal  from  a  Judgment  rendered  by 
the  Justice,  it  still  remains  a  non-resident  of  the  county.    lb. 

4.  Affidavit  and  Bond:  Wrong  Name:  Amendment.  An  appeal  from 
a  Judgment  of  a  Justice  of  the  peace  should  not  be  dismissed  be- 
cause the  affidavit  and  bond  therefor  were  not,  made  in  the  name 
of  the  appellant,  if  before  a  motion  to  dismiss  is  ruled  an  amend- 
ed transcript  showing  the  appeal  had  been  taken  in  its  true  name 
is  sent  up,  and  an  amended  affidavit  and  bond,  made  by  permis- 
sion of  court  and  by  the  same  affiant  and  surety,  are  filed.    lb. 

5.  Dismissal  of  Case  at  Return  Term.  Where  the  notice  of  an  ap- 
peal from  a  Judgment  rendered  by  a  Justice  of  the  peace  was 
so  defective  as  to  constitute  no  notice,  and  appellee  at  the  return 
term  filed  his  motion  to  dismiss  on  the  ground  that  no  notice  had 
been  given,  and  appellant,  before  the  motion  was  ruled,  by  per- 
mission of  court  filed  an  amended  transcript  and  an  amende«l 
affidavit  and  bond,  and  thereupon  the  motion  was  overruled,  it 
was  error  to  call  the  case  for  trial  and,  upon  the  appellee's  refusal 
to  plead  further,  to  dismiss  the  case  at  said  return  term;  for 
appellee's  motion  to  dismiss  was  not  an  exercise  of  his  option  to 
try  the  case  at  said  term,  but  his  refusal  to  plead  further  was  a 
protest  against  being  forced  to  trial  at  a  term  at  which,  under  the 
statute  (Sec.  7583,  R.  S.  1909),  the  cause  was  triable  only  at  his 
option.    lb. 

6.  Appellate  Jurisdiction:  Usurpation.  Under  a  constitutional  govern- 
ment the  acts  of  a  court  not  within  its  powers  prescribed  by  the 
organic  law  are  usurpations,  and  when  done  by  a  court  of  last 
resort  may  become  a  grave  menace.  ,Vordick  v.  Vordick,  279. 

7.  :  Divorce:  Other  Issues.    Divorce  per  ae  is  not  one  of  the 

cases  named  in .  the  Constitution  in  which  an  appeal  lies  to  the 
Supreme  Court,  and  if  it  has  Jurisdiction  to  review  a  Judgment 
for  divorce  on  its  merits  it  must  be  because  it  involves  some  issue 
which  brings  it  within  the  enumeration  of  specific  cases  wherein 
it  is  given  appellate  Jurisdiction.    lb. 

8.  :  :  Alimony:  Amount  in  Dispute:  How  Ascertained. 

Where  the  trial  court  granted  the  wife  a  divorce  and  alimony  in 
the  sum  of  $5,000,  and  the  only  possible  ground  upon  which  the 
Supreme  Court  has  Jurisdiction  of  her  appeal  is  that  the  amount 
in  dispute  exceeds  $7,500,  the  fact  that  it  has  Jurisdiction  on  that 
ground  must  affirmatively  appear  from  the  record  made  in  the  trial 
court;  and  if  the  petition  does  not  allege  any  definite  amount 
she  is  entitled  to  recover,  either  as  alimony  or  attorney's  fees, 
the  entire  record  should  be  examined,  to  determine  what  Is  the 
amount  in  dispute.    lb. 

^.  :  :  :  :  Inadequate  Award:  Social  Sta- 
tion. Where  the  plaintiff  in  her  petition  in  the  divorce  case  did 
not  allege  the  amount  she  was  entitled  to  recover  as  alimony  or 
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attorney's  fees  and  its  prayer  was  that  she  be  adjudged  such  ali- 
mony as  in  the  nature  of  the  case  and  the  circumstances  of  the  par- 
ties may  be  right  and  proper,  and  in  her  motion  for  a  new  trial  she 
complained  that  the  amount  of  alimony  awarded  her  was  inade- 
quate  and  less  than  she  was  entitled  to  under  the  law  and  the 
eyidence  and  further  that  she  should  have  been  adjudged  an 
amount  suflQcient  to  yield  her  an  income  that  would  support  her 
according  to  the  station  in  life  of  herself  and  defendant,  the 
amount  in  dispute  on  hei  appeal  is  the  difference  between  the 
f 5,000  adjudged  to  her  and  either  (a)  the  adequate  amount  to 
which  she  is  entitled  under  the  law  and  the  evidence,  or  (b)  an 
amount  that  would  yield  an  income  suflScient  to  support  her 
according  to  her  station  in  life;  and  unless  it  affirmatively  appears 
from  the  entire  record  that  the  amount  she  was  entitled  to  recover 
for  one  or  the  other  of  these  reasons,  is  an  amount  in  excess  of 
$12,500,  the  Supreme  Court  has  no  Jurisdiction  of  her  appeal — ^there 
being  no  other  ground  on  which  Jurisdiction  is  invested  in  said 
court' except  the  one  possible  ground  that  the  amount  in  dispute 
exceeds  f 7,500.  But  she  could  have  fixed  appellate  Juiisdiction 
in  the  Supreme  Court,  by  claiming  in  her  petition  an  amount  in 
excess  of  $7,500  over  and  above  the  amount  awarded  her  by  the 
trial  court,  unless  the  allegations  made  it  apparent  tl*at  such  claim 
was  fictitious  and  colorable  only.    Vordick  v.  Vordick,  279. 

10.  Agreed  Stateinent:  OmisBlMia  and  AmbigultieB.  An  agreed  state- 
ment of  facts  upon  which  the  case  is  submitted  to  the  Jury  stands 
in  lieu  of  a  special  verdict,  and  if  it  contain  any  ambiguity,  or 
any  fact  necessary  to  a  recovery  is  omitted,  a  Judgment  for  de- 
fendant will  on  appeal  be  affirmed.    Byers  v.  Essex  Inv.  Co.,  375. 

11.  Demurrer:  Befnsal  to  Plead  Further:  Judgment:  Appellate  Practice. 
Where  defendants  interposed  a  general  demurrer  to  the  petition, 
which  the  court  sustained,  and,  upon  plaintiffs  declining  to  plead 
further,  entered  Judgment  on  the  demurrer,  the  only  question  for 
consideration  upon  an  appeal  by  plaintiff  is  the  sufficiency  of  the 
petition,  and  if  it  states  a  cause  of  action,  either  under  the  statute 
or  at  conunon  law,  the  .Judgmeht  will  be  reversed,  but  otherwise 
it  will  be  affirmed.    Harelson  v.  Tyler,  383. 

12.  Appellate  Jurisdiction:  Not  Oontested  by  Either  Party.  Notwith- 
standing neither  party  has  questioned  the  Jurisdiction  of  a  court, 
the  first  question  to  be  raised  and  decided  by  any  court  in  any  case 
is  whether  it  has  Jurisdiction  In  point  of  fact.  Bealmer  v.  Pire  Ins. 
Co.,  495. 

13.  :  CkmsUtational  Question:  Timely  Baised.    If  the  only  ground 

upon  which  the  Supreme  Court  can  have  appellate  Jurisdiction  of 
a  case  appealed  to  it  is  that  the  constitutionality  of  a  certain 
statute  is  involved,  the  court  must  decide,  although  its  Juris- 
diction is  not  questioned,  whether  such  question  was  timely  lodg- 
ed in  the  case.    lb. 

14.  :   '   '   .     ;  :  Wtong  Section.    If  the  constitutionality 

of  a  certain  section  was  not  called  in  question  in  the  trial  court, 
that  question,  to  be  available  as  determining  appellate  juris- 
diction, cannot  be  raised  by  assignment  in  the  appellate  court. 
If,  by  objections  to  the  introduction  of  evidence  and  to  the  giv- 
ing of  certain  instructions  and  by  grounds  stated  in  the  motion 
for  a  new  trial,  appellant  in  the  trial  covitt  challenged  the  const!- 
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tutionality  of  Section  7047  of  the  Revised  Statutes,  it  cannot  on 
appeal  shift  those  objections  to  Section  7052,  and  have  the  Su- 
preme Court  assume  Jurisdiction  on  the  ground,  first  assigned  in 
its  brief,  that  said  Section  7052  is  unconstitutional  for  the  reasons 
on  which  the  validity  of  Section  7047  was  challenged  in  the  trial 
court.    lb. 

15.  • :  :  Construing  Statute:  I>ue  Process.  A  wrongful  con- 
struction of  a  statute  by  the  trial  court,  even  though  it  be  ad- 
mitted that  such  construction  renders  the  statute  unconstitution- 
al, does  not  deprive  appellant  of  its  property  without  due  process* 
of  law,  or  deny  to  it  the  equal  protection  of  the  laws,  or  introduce 
into  the  case  a*  constitutional  question  in  such  wise  as  to  confer 
appellate  Jurisdiction  on  the  Supreme  Court.  A  wrongful  con- 
struction does  not  involve  the  validity  of  the  statute,  but  the 
validity  of  the  court's  construction,  and  a  wrongful  construction 
amounts  to  no  more  than  an  erroneous  Judicial  decision.    lb. 

16.  :  'I  Mere  Assertion.    A  mere  assertion  that  a  certain 

section  is  unconstitutional  is  not  sufficient  to  confer  appellate 
Jurisdiction  on  the  Supreme  Court  It  is  not  enough  that  the  in 
struction  merely  state  that  the  section  is  unconstitutional  and 
void  because  in  conflict  with  named  sections  of  the  Constitution, 
without  any  statement,  either  in  the  instruction  or  the  brief,  of 
the  facts  which  create  the  conflict.    lb. 

17.  Lacfaes:  Action  at  Law:  Suit  to  Quiet  Title.  Laches  is  no  defense  to 
an  action  at  law.  Where  the  petition  and  answer  are  not  set  out, 
but  abstracted  by  appellant,  and  it  is  stated  in  this  abstract 
that  laches  was  interposed  by  the  answer  as  a  defense,  but 
both  this  abstract  and  the  statement  of  respondent  also  say  that 
the  petition  was  an  ordinary  action  under  the  statute  to  quiet  title, 
and  the  record  shows  the  case  was  tried  as  one  at  law,  the  case 
will  be  so  treated  on  appeal,  and  the  finding  of  the  Judge  sitr 
ting  as  a  jury  will  be  binding,  for  such  a  petition  states  a  cause 
of  action  at  law,  and  not  in  equity.    Brooks  v.  Roberts,  551. 

18.  Billing  on  Fonner  Appeal:  Law  of  Case.  That  a  ruling  on  a  former 
appeal  may  become  the  law  of  the  case  on  a  second  appeal  is  ap- 
plicable only  when  such  prior  ruling  is  determinative  of  some 
issue  in  the  case.    State  ex  rel.  Bush  v.  Sturgls,  59S. 

19.  :  :  Keiw  Evidence.    If  on  a  new  trial  after  a  verdict 

is  reversed,  material  evidence  on  the  question  decided  is  produced, 
the  ruling  on  the  first  appeal  does  not  become  the  law  of  the  case, 
lb. 

20.  Objections:  GeneraL  Objections  to  testimony  must  be  specific, 
and  upon  an  adverse  ruling  thereon  exceptions  must  be  saved; 
otherwise,  they  may  be  disregarded  on  appeal.  State  v.  Stevens, 
639. 

21.  Fair  Trial:  No  Exceptions.  Where  no  objection  was  made  to  the  ad- 
mission of  testlmcmy  that  plaintiff's  pretended  injuries  were  sim- 
ulated, no  request  was  made  that  defendant's  counsel  be  rebuked 
for  their  conduct  or  that  the  jury  be  discharged,  and  no  exceptions 
were  taken  to  the  conduct  of  the  trial  in  the  manner  complained 
of  on  appeal,  it  cannot  be  ruled  that  plaintiff  was  not  afforded  a 
fftir  and  Impartial  trial.    Ulrich  v.  C,  B.  A  Q.,  697. 

46— 281— Mo. 
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1.  Sale  of  Propertdes:  Liability  of  Vendee  for  Unpaid  Debts:  Pref- 
erence. Where  one  company  took  from  another  a  large  amount 
of  property,  far  in  excess  of  the  claim  of  a  Judgment  creditor 
of  the  vendor,  for  which  the  said  transferee  paid  no  consider- 
ation and  to  which  it  acquired  no  title,  and  placed  it  beyond  the 
reach  of  such  creditor,  such  transferee  company  must  pay  such  Judg- 
ment creditor.  The  vendor  has  the  undoubted  right  to  prefer  one 
creditor  to  another,  but  it  cannot  transfer  the  exercise  of  the  right 
to  another  company,  so  as  to  authorize  the  transferee  to  ad- 
minister the  vendor's  assets.  [Per  CRAMER,  Special  Judge; 
WILLIAMSON,  J.,  concurring,  in  a  separate  opinion  in  which 
WALKER.  C.  J.,  and  WILLIAMS,  J.,  concur;  BLAIR,  J.,  dissent- 
ing;  GRAVES,  J.,  with  whom  WOODSON,  J.,  concurs,  dissenting, 
for  the  reasons  expressed  by  VALLIANT,  C.  J.,  in  Johnson  v. 
United  Railways  Co.,  247  Mo.  1.  c.  366.1  Johnson  v.  United  Rys..  90. 

2.  :  Unpaid  Judgments:  Amount  Paid  by  Assignee:  Glean  Hands. 

If  the  amount  paid  by  the  assignee  of  unpaid  Judgments  is  the 
amount  that  the  Judgment  debtor  cannot  pay  and  his  transferee 
refuses  to  pay.  the  assignee  has  a  Justiciable  claim  against  the 
transferee,  and  is  not  chargeable  with  coming  into  court  with 
unclean  hands  for  that  he  paid  only  one-third  of  their  face  value. 
[Per  WILLIAMSON.  J.]     lb. 


:  :  Directors  Trustee  for  Creditors.    To  the  extent  to 

which  the  assets  of  a  corporation  may  be  regarded  as  a  trust  fund 
for  its  creditors,  the  directors  are  trustees  of  those  assets  for  such 
creditors;  and  where  a  corporation  transfers  all  its  tangible 
assets  to  another,  the  president  of  such  corporation  is  a  trustee 
for  the  benefit  of  those  persons  who  had  existing  claims  against 
the  corporation.  [Per  WILLIAMSON.  J.,  with  whom  WALKER. 
C.  J.,  and  WILLIAMS,  J.,  concur.]     lb. 

:  :  :  Notice.    Where  two  corporations,  at  the 

time  one  of  them  transferred  all  its  tangible  assets  to  the  other, 
had  the  same  executive  officers,  the  same  claims  department,  the 
same  counsel,  and,  with  the  exception  of  one  member  of  each 
board,  the  same  individuals  upon  the  board  of  directors  of  each. 
the  transferee  company  was  chargeable  with  notice  of  the  ex- 
istence of  Judgments  and  suits  for  Judgments  against  the  other 
company,  whether  or  not  the  transferee  company,  in  the  assl^m- 
ment  instruments,  assumed  to  pay  such  claims.  [Per  WILLIAM- 
SON, J.,  with  whom  WALKER,  C.  J.,  and  WILLIAMS,  J.,  concur.  1 
lb. 


:   :   Assets  in  Excess  of  Oonsideration.     Where  one 

corporation,  in  consideration  of  the  release  of  a  lease  under  which 
another  was  operating  a  system  of  street  railways,  took  over  an 
its  tangible  assets,  assuming  to  pay  its  bonded  and  other  contract 
debts,  but  not  existing  Judgments  for  personal  injuries,  and  there- 
by received  property  far  in  excess  of  the  amount  of  ^e  debts 
assumed,  without  paying  any  consideration  for  such  excess  and 
without  the  consent  of  such  Judgment  creditors,  leaving  their 
Judgments  unsatisfied,  and  took  the  property  under  such  circum- 
stances as  to  amount  to  actual  notice  of  such  outstanding  claims, 
the  transferee  company  is  legally  bound  to  pay  such  claims,  since 
the  assets  of  the  transferring  company  constituted  a  trust  fund 
for  the  payments  of  its  debts,  and  a  transfer  of  assets,  without 
consideration,  is  void  as  to  creditor^  of  Uie  transferrer,  though 
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it  assumed  legal  form.  [Per  WILLIAMSON,  J.,  with  whom 
WALKER,  C.  J.,  and  WILLIAMS,  J.,  concur;  BLAIR,  J.,  dissent- 
ing; GRAVES,  J.,  with  whom  WOODSON,  J.,  concurs,  dissenting, 
for  the  reasons  expressed  by  VALLIANT,  Q,  J.,  in  Johnson  v. 
United  Rys.  Co.,  247  Mo.  1.  c.  366.]    lb. 


6.  :  Sale  or  BeJease;  Substantive  (Wrong:  Equity.     It  matters 

not  by  what  name  the  transaction  by  w)iich  one  corporation 
transferred  all  its  assets  to  another  is  characterized  whether 
as  a  sale  or  assignment  or  the  release  of  an  existing  lease,  if 
its  effect  was  to  turn  over,  without  consideration,  a  trust  fund 
held  by  the  one  to  pay  its  debts,  to  the  other,  and  such  trans- 
feree took  the  assets,  knowing  that  they  far  exceeded  the  debts  as- 
sumed, and  with  notice  of  the  unpaid  debts  of  the  other,  equity 
will  hold  the  transfer  void  as  to  the  existing  creditors.  Equity 
looks  to  substance  and  not  form,  and  will  not  sanction  an  uncon- 
scionable result  merely  because  it  has  been  brought  about  by  means 
which  simulate  legality.  [Per  WILLIAMSON,  J.,  with  whom 
WALKER,  C.  J.,  and  WILLIAMS,  J.,  concur.]     lb. 

7.  Conditional  Sale:  Bight  of  Heirs  to  Beporchase.  Some  authorities 
holding  an  option  to  purchase  property  creates  no  interest  that  is 
either  assignable  or  transmissible  to  heirs  x)f  the  option-holder, 
are  cited  in  the  opinion,  but  the  point  is  not  ruled,  because  it  is  un- 
necessary to  a  proper  adjudication  of  the  issues.  Carson  v.  Lee, 
166. 

8.  Cause  of  Action:  Stipulation  as  to  Settlement:  Substitution.  An 
action  in  ejectment  pending  in  the  proper  court,  with  a  stipulation 
on  file  between  all  the  parties  agreeing  to  a  final  disposition  of  the 
case,  is  assignable,  and  a  conveyance  by  quit-claim  deed,  executed 
by  plaintiffs,  in  which  they  convey  to  a  named  grantee  all  their 
right,  title  and  interest  in  the  land  and  to  the  damages  for  rents 
and  profits,  is  such  an  assignment,  and.  entitles  the  grantee  to  be 
substituted  as  plaintiff,  unless  the  cause  of  action  had  already 
been  lost  for  some  other  reason.    Norton  v.  Reed,  482. 

9.  DismissaL  Where  a  cause  of  action  is  pending  on  a  stipulation 
for  Judgment  and  is  assigned  by  the  plaintiffs,  together  with  all 
their  interests  in  the  property  in  suit,  the  court  should  not  permit 
plaintiffs,  upon  the  pajonent  of  costs,  to  dismiss  the  action,  with- 
out the  consent  of  the  assignee.    lb. 

ASSOCIATION  OF  TRADE2RS.    See  Trusts  and  Combinations. 

ATTACHMENT. 

1.  Suit  in  Another  State:  Notice  by  Publicati6n:  ICain.  and  Ancillary 
Issues:  Jurisdiction.  A  Tennessee  grain  dealer  deposited  money 
in  a  Missouri  bank  to  guarantee  a  Missouri  farmer  that  his  drafts 
for  com  shipped  to  the  grain  dealer  would  be  paid.  The  farmer 
shipped  a  carload  of  com  and  took  the  bill  of  lading  to  the  bank, 
and  was  for  the  first  time  informed  that  the  grain  dealer  had 
drawn  out  the  guaranty  fund.  Elzpressing  dissatisfaction,  he  drew 
his  draft  on  the  grain  dealer,  which  was  dishonored  by  the  drawee 
and  returned  to  the  bank.  The  farmer  threatened  to  sue  the  bank 
for  surrendering  his  security  without  notice,  and  to  settle  the 
matter  the  bank  purchased  the  corn,  placing  the  amount  of  the 
draft  to  the  farmer's  credit,  receiving  its  title  by  an  assignment 
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of  the  bill  of  lading,  and  sent  it  to  a  Tennessee  factor,  who  sold 
the  com  for  the  bank,  receiving  the  money  therefor.  The  grain 
dealer,  claiming  that  he  had  sustained  damages  in  a  large  sum  on 
account  of  the  poor  quality  of  four  previous  carloads  of  com  pur- 
chased from  the  farmed,  brought  suit  in  Tennessee,  by  garnish- 
ment, against  the  farmer,  the  bank  and  the  factor,  giving  notice  to 
the  farmer  and  bank  by  publication.  The  bank  entered  its  general 
appearance,  and  the  factor  paid  the  money  into  court,  to  be  dis- 
posed of  according  to  its  decree.  Notwithstanding  the  farmer 
made  no  appearance,  the  court  found  he  was  indebted  to  the  grain 
dealer  in  a  large  sum,  and  adjudged  that  the  grain  dealer  was  en- 
titled to  the  fund  deposited  in  court  by  the  factor.  Thereupon  tha 
farmer  sued  the  bank  in  a  Missouri  court  for  the  amount  of  the 
draft  deposited  to  his  credit  when  the  bill  of  lading  was  assigne*! 
to  the  bank.  Held,  that  the  judgment  of  the  Tennessee  court  im- 
pounding the  fund  was  only  ancillary  to  the  principal  issue, 
whether  the  farmer  was.  indebted  to  the  grain  dealer,  and  as  he 
had  no  property  in  Tennessee  the  validity  of  that  judgment  de- 
pends upon  whether  the  Tennessee  court  acquired  jurisdiction  to 
render  a  judgment  against  him  on  the  principal  issue.  Palmer 
V.  Bank,  72. 

2.  Suit  In  Another  State:  Appearance:  Waiver:  Oonstitutional  Ques- 
tion. Since  the  defendant  bank  appeared  generally  in  the  Tenne- 
ssee court,  did  not  object  to  the  jurisdiction  of  the  court  over  the 
principal  defendant  in  the  attachment  proceeding,  did  not  assert 
the  unconstitutionality  of  the  Tennessee  statute  which  authorized 
constructive  service  upon  both,  and,  without  any  appearance  what- 
ever by  the  non-resident  principal  defendant,  went  to  trial  on  the 
merits  of  the  case,  and  was  defeated,  it  will  not  now  be  permitted 
to  deny  the  validity  of  the  Tennessee  judgment  awarding  a  fund 
belonging  to  it  to  the  plaintiff  in  that  case  as  a  creditor  of  the  prin- 
cipal defendant  therein;  but  in  a  suit  by  said  principal  defendant 
against  said  bank,  in  a  Missouri  court,  to  recover  money  placed  to 
his  credit  in  the  bank,  the  question  whether  the  adjudication  by 
the  Tennessee  court  that  the  plaintiff  was  indebted  to  the  plaintiff 
in  that  attachment  suit  is  binding  upon  the  plaintiff  in  this,  or 
was  void  for  lack  of  jurisdiction,  is  for  determination.    lb. 

3.   :  Jurisdiction.    No  judgment  of  a  state  court  can  have  any 

validity  unless  supported  by  a  personal  notice  to  the  defendant, 
served  within  the  state,  or  by  his  voluntary  appearance  and  sub- 
mission to  the  jurisdiction,  except  in  so  far  as  it  may  be  directed 
against  property  actually  in  the  state  and  therefore  subject  to  its 
jurisdiction.     lb. 

4.  :  ' :  In  Bem.  If  the  plaintiff  at  the  time  the  garnish- 
ment judgment  rendered  against  him  and  the  defendant  bank  by 
the  court  of  Tennessee  had  never  been  within  that  state,  did  not 
enter  his  appearance,  and  the  money,  of  which  it  is  claimed  the 
Tennessee  court  acquired  jurisdiction  in  rem,  was  deposited  in  the 
defendant  bank  in  Missouri,  payable  to  plaintiff  upon  demand,  ho 
was  not  bound  by  the  judgment  of  the  Tennessee  court  impound- 
ing the  money  for  the  use  of  his  Tennessee  creditor;  for  that 
court,  neither  by  statute  nor  otherwise,  could  acquire  jurisdiction 
over  him  or  the  res,    lb. 

ATTRACTIVB  NUISANCE.     See  Kuisance. 
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1.  NegUgeaoe:  Injury  to  Traveler:  Stopping  Oaf:  Knowledge  of  PerlL 
Where  there  is  substantial  evidence  that  the  automobile  truck 
could  have  been  stopped  within  a  few  feet,  that  the'  night  was 
clear  and  the  driver  could  have  seen  plaintiff  skating  on  the  road- 
way at  the  intersection  of  two  traveled  streets,  three  blocks 
away,  and  that  the  driver  neither  slackened  his  speed  nor 
signaled  his  approach,  whether  he  could  have  reduced  his  speed 
and  stopped  before  he  reached  plaintiff,  and  whether  he  knew,  or 
by  carefully  watching  would  have  known,  plaintiff  was  in  peril 
from  the  truck  if  he  proceeded  farther,  were  questions  for  the 
jury  to  determine.    Ballman  v.  Teaming  Co.,  342. 

2.  -^ :   — : — :   ' :    Contributory  Negligence.    Even   though 

the  inference  from  the  evidence  that  the  negligence  of  the 
little  boy  skating  in  the  roadway  at  the  interseetion  of  two 
traveled  streets  contributed  to  his  injury  is  unavoidable,  if  the 
evidence  leaves  the  jury  free  to  find  that  the  driver  of  the  auto- 
mobile truck  had  a  fair  chance  to  avoid  running  over  the  boy,  after 
his  danger  became  apparent  to  the  driver,  or  would  have  done  so 

had  he  kept  a  proper  lookout,  the  case  is  for  the  jury.    lb. 


3.  :   — :   :   :   Verdict  Notwltlistandlng:    Ohll- 

dren  Playing  on  Street.     Testimony   by   the    little    boy    that    he 

looked  west  when  at  the  north  line  of  the  east-and-west  street  and 
saw  no  vehicle  coming  and  the  fact  that  he  was  struck,  by  an  auto- 
mobile traveling  eastward,  at  the  end  of  the  arc  around  which 
he  skated  in  turning  back  northward  in  the  north-and-south  cross 
street,  and  testimony  of  a  companion,  five  or  six  feet  behind  him, 
that  as  he  entered  the  east-and-west  street  he  saw  the  automobile 
a  half  block  away,  have  a  tendency  to  prove  that  the  automobile 
was  on  the  left  side  of  the  street,  and  that  the  driver  had  ample 
time  to  signal,  to  veer  his  machine  to  the  south  so  as  to  miss  the 
boy,  or  to  stop,  and  is  sufficient  to  authorize  a  verdict  for  plaintiff 
notwithstanding  the  boy's  movements  and  neglect  to  watch  out 
for  his  safety  as  participating  causes  of  his  injury.  Admitting 
that  if  his  companion  saw  the  automobile  the  ten-year-old  boy 
could  also  have  seen  it,  the  immaturity  of  the  boy,  the  habits  of 
boys  to  play  on  the  streets,  the  thoughtlessness  of  children  as 
compared  to  men,  and  the  failure  of  the  driver  to  signal,  must  also 
be  considered,  and  it  was  proper  to  submit  the  issue  of  negligence 
of  the  driver  in  ways  alleged  in  the  petition  other  than  in  not 
doing  what  he  could  to  avoid  the  collision,  after  he  knew,  or  could 
have  known,  it  was  impending.    lb. 

4.  Driver's  Degree  of  Oare:  Contributory  Negligence.  A  driver  of 
an  £Uutomobile  on  a  public  highway  is  required  to^  use  "the  high- 
est degree  of  care  that  a  very  careful  person  would  use  under 
like  or  similar  circumstances,"  and  the  statute  establishes 
a  general  rule  for  all  drivers,  not  only  to  protect  the  lives  and 
property  of  others,  but  also  to  protect  themselves  and  others  travel- 
ing with  them  from  injury  by  collision  with  obstructions  in  the 
road,  whether  legally  or  unlawfully  placed  there.  Any  less  degree 
of  care  by  the  driver  is  contributory  negligence,  and  bars  a  recovery 
by  him  for  personal  injury  from  the  telephone  company  which 

had  placed  the  obstruction  in  the  road.    Jackson  v.  Tel.  Co.,  368. 

5.  Care  Defined.  Ordinary  care  is  such  care  as  would  ordinarily  be 
exercised  by  an  ordinarily  careful  person  under  the  same  or 
similar  circumstances.    But  the  statute  requires  the  driver  of  an 
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automobile  on  a  public  highway  to  exercise  "the  highest  degree" 
of  dare  that  a  "very  careful  person"  would  use  under  like  or 
similar  circumstances;  and  those  words  mean  the  highest  care  and 
caution  of  an  experienced  and  competent  chauffeur,  since  an  auto- 
mobile is  an  exceedingly  dangerous  machine  unless  kept  under 
control.  They  do  not  mean  the  highest  conceivable  degree  of 
prudence  and  skill  possible  to  man,  but  the  highest  degree  that 
^  has  been  demonstrated  to  be  practicable.    Jackson  v.  Tel.  Co.,  358. 

6.  Contributory  Negligence:  Question  for  Jury.  Under  the  Automobile 
Statute  of  1911,  if  reasonable  men  may  honestly  differ  as  to 
whether  the  driver  of  the  automobile,  the  circumstances  consider- 
ed, exercised  the  highest  degree  of  care  of  a  very  careful  person, 
the  question  of  his  contributory  negligence  is  for  the  jury  to 
settle;  but  if  his  failure  to  exercise  such  care  is  apparent  to  all 
reasonable  men  from  the  undisputed  facts  in  evidence,  then  It  be- 
comes the  duty  of  the  court  to  declare,  as  a  matter  of  law,  that 
his  contributory  negligence  bars  a  recovery;  and  In  this  case  it 
is  held  that  plaintiffs  own  undisputed  testimony  unquestionably 
shows  that  he  was  not  exercising  the  highest  degree  of  care  of  a 
very  careful  person,  and  therefore  a  demurrer  should  have  been 
sustained.    lb. 

7.  To  Bight  of  Oenter  of  Bead.  The  statute  (Par.  9,  sec.  8,  Laws 
1911,  p.  327)  requires  the  driver  of  an  automobile  to  turn  to  the 
right  of  the  center  In  approaching  a  turn  in  the  public  highway 
only  when  he  meets  another  person  riding  or  driving  a  horse  or 
another  motor  vehicle;  If  there  is  no  other  person  or  vehicle  on 
the  road,  he  has  the  right  to  use  the  center,  and  even  the  left 
side.    lb. 

8.  Skidding:  Knowledge  of  Driver.  Where  the  driver  of  the  auto- 
mobile left  the  smooth  and  beaten  center  of  the  public  road,  when 
there  was  no  necessity  for  doing  so.  and  encountered  clods  which 
caused  his  car  to  skid  and  strike  a  guy  telephone  pole,  his  con- 
tributory negligence  cannot  be  excused  by  a  failure  of  the  evi- 
dence to  show  that  he  did  not  know  that  automobiles  would  skid 
in  turning  on  to  rough  ground  and  clods.  A  very  careful  person, 
exercising  the  highest  degree  of  care,  venturing  to  drive  an  auto- 
mobile at  a  turn  in  the  public  highway,  at  a  speed  of  twelve  or 
fifteen  miles  an  hour  and  with  the  power  off,  thirty  oi*  forty  feet 
over  dry  clods  and  rough  ground,  in  daylight,  his  view  unobstruct- 
ed, would,  before  doing  so,  at  least  Inform  himself  as  to  the  com- 
mon conditions  and  places  in  the  roads  which  cause  such  vehicles 
to  skid.    lb. 

BONDS. 

Appeal:  Af&davlt  and  Bond:  ^rcmg  Name:  Amendment.  An  appeal 
from  a  Judgment  of  a  Justice  of  the  peace  should  not  be  dismissed 
because  the  affidavit  and  bond  therefor  were  not  made  in  the  name 
of  the  appellant,  If  before  a  motion  to  dismiss  is  ruled  an  amended 
transcript  showing  the  appeal  had  been  taken  in  its  true  name 
is  sent  up,  and  an  ajnended  affidavit  and  bond,  made  by  per- 
mission of  court  and  by  the  same  affiant  and  surety,  are  filed.  Dono- 
hue  V.  Ins.  Co..  267. 

BOOKS  OP  ACCOUNT.     See  Account. 
CE3RTI0HARI,    See  Conflict  of  Opinions. 
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CHARITIES. 

1.  Tmat  Fond:  Failure  of  Objects:  Oy  Pres  Doctrine.  Whether  or 
not  there  has  been  a  failure  or  a  partial  failure  of  the  definite 
charitable  objects  for  which  a  trust  fund  was  created  is  a  question 
of  fact  to  be  determined  by  evidence;  and  unless  the  evidence 
shows  with  reasonable  certainty  that  there  will  be  a  permanent 
failure  of  at  least  a  substantial  portion  of  the  objects  of  the  trust, 
the  question  of  further  administration  and  disposition  of  the  fund 
does  not  arise,  nor  can  questions  of  what  might  be  done  with  the 
fund  were  there  a  failure  of  the  charitable  objects  be  considered. 
St  Louis  y.  McAllister,  26. 

2.  :  Itoinvestment.    The  power  of  a  court  of  equity  to  authorize 

the  alienation  of  property  belonging  to  a  charitable  trust  should 
be  exercised  with  caution,  and  should  not  be  exercised  at  all  unless 
it  clearly  appears  that  the  proposed  alienation  would  be  for  the 
benefit  of  the  charity.  So  that  where  the  trust  fund  consists  of 
many  tracts  of  real  estate,  and  the  estimates  of  the  price  at  which 
it  could  be  sold  are  one-half  its  value,  and  there  is  no  evidence 
that  if  sold  and  the  proceeds  invested  in  Government  or  State 
bonds  the  income  would  amount  to  as  large  a  net  return  as  is 
now  realized,  a  decree  ordering  all  the  real  estate  sold  and  the  pro- 
ceeds  invested  in  bonds  should  not  be  rendered.    lb. 

3.  Shown  by  Articles:  Farol  Evidence.  An  association  whose  pur- 
poses are  to  nurse  the  sick  and  establish  and  support  a  home 
where  deaconesses  are  to  be  educated  and  trained  to  serve 
as  nurses  for  sick  and  aged  persons  admitted  to  the  home,  whose 
members  are  required  to  believe  in  the  creed  of  the  Apostles  and 
are  to  pay  annual  dues  and  receive  no  dividends  or  compensation, 
and  whose  directors  have  no  power  to  distribute  funds  to  its  mem- 
bers as  profits  or  otherwise,  but  only  to  use  them  to  carry  out  its 
charitable  and  benevolent  objects,  is  a  charitable  association.  And 
all  these  facts  appearing  from  its  articles  of  association,  parol  evi- 
dence to  show  its  charitable  character  is  not  necessary,  but 
evidence  to  the  effect  that  its  funds,  whether  received  from  dues 
or  donations  or  derived  from  pay  patients,  were  held  in  trust  for 
the  charitable  and  benevolent  purposes  of  the  organization,  does 
not  destroy  or  alter  its  character  as  a  charity.  Nicholas  v.  Dea- 
coness Home,  182. 

4.  Personal  Injury  to  Patient:  Becovery  of  Damages.  A  chari- 
table association  is  not  liable  in  damages  for  personal  injuries  to 
its  patients  caused  by  the  negligence  of  its  trustees,  'servants  or 
employees.  The  funds  of  a  charitable  hospital  or  association  are 
trust  funds  devoted  to  the  alleviation  of  human  suffering,  and  can- 
not be  diverted  or  absorbed  by  claims  arising  from  the  negligence 
of  the  trustees  or  employees,    lb. 

5.  :    ' :    Pay    Patient.     The    fact    that    the    patient    at 

the  hospital  for  the  charitable  association  was  not  a  charity  patient, 
but  paid  for  all  the  services  rendered  by  the  nurses  and  for  the 
medicines  and  supplies  furnished  by  the  association,  does  not 
entitle  her  to  recover  damages  for  injuries  caused  by  the  negligent 
application  by  a  nurse  of  carbolic  acid,  instead  of  alcohol,  to  her 
skin,  during  the  course  of  a  message  prescribed  by  her  physician, 
lb. 

6.  Common  Law:  Pleading:  Oift:  Private  Oharlty.  In  a  suit  to  con- 
strue a  will,  devising  property  in  Kansas  and  probated  in  that 
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State,  the  will  was  alleged  to  be  invalid  for  that  It  attempted  to 
create  a  private  charity,  in  violation  of  the  common  law  in  force  in 
that  State,  and  the  petition,  after  a  general  averment  "that  the 
common  law  in  force  in  Kansas  is  and  was  in  part  at  all  times 
mentioned  as  follows,"  proceeded,  in  several  paragraphs,  in  some 
of  them  arbitrarily  and  in  others  argumentatively,  to  state  what  Is 
alleged  to  be  the  law  of  Kansas  relating  to  wills  and  charities  and 
the  powers  and  duties  of  the  donee  (a  school  district)  in  reference 
thereto,  but  alleging  nothing  either  affirmative,  definite  or  pre- 
cise as  to  what  is  the  actual  common  law  of  the  State.  Held,  that 
it  is  essential  that  the  common  law  of  Kansas  Itself,  as  found  In 
the  court  decisions,  of  the  State,  be  pleaded  as  any  other  fact,  and 
the  petition  is  not  good  as  against  a  general  demurrer.  Musser 
V.  Musser,  649. 

7.  Common  Law:  Pleading:  Ultimate  Facts.  A  petition,  in  stating  the 
ultimate  facts  in  regard  to  the  common  law  of  another  state,  re- 
lied on  as  the  basis  of  the  action,  and  not  the  law  itself,  is  not 
sufficient.  Ultimate  facts  are  nothing  more  than  issuable,  con- 
stitutive or  traversable  facts  essential  to  the  statement  of  a  cause 
of  action,  and  are  not  mere  conclusions  as  to  what  the  fSLCts  are. 
lb. 

8.  ' :  Demurrer:  Admissions.  A  general  demurrer  to  a  pe- 
tition does  not  admit  conclusions  of  law.  Where  the  petition 
simply  contains  general  averments  as  to  what  the  common  law 
of  another  state  is,  but  does  not  plead  that  law  itself  as  facts,  a 
demurrer  to  it  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  does  not  admit  the  common  law  of  the  State  to 
be  what  the  averments  allege  it  to  be.    lb. 

9.  :    Private    CKhailty:    Gift   for   Educati<mal    Pniposes.     The 

Supreme  Court  of  Kansas  has  never  decided  that  every  publio 
charity  must  be  such  as  the  State  may  lawfully  maintain  by  pub- 
lic taxation.  Therefore,  an  allegation  in  the  petition  to  construe 
a  will  by  which  property  was  bequeathed  "for  the  purpose  of  creat- 
ing an  endowment  for  the  education  of  worthy  young  men  and 
women  of  a  school  district"  in  a  named  county,  "preference  to 
be  given  to  those  who  are  orphaned,"  that  the  will  attempted  to 
create  a  private  charity,  and  that  the  gift  was  void  because  the 
object  was  not  one  which  "the  State  itself  ought  and  lawfully 
might  endow  and  support  with  public  resources,"  does  not  and 
cannot  state  a  cause  of  action,  because  there  are  no  decisions  of 
that  State  so  holding.    lb. 

CHIROPRACTIC.    See  Employment. 

CITIES. 

1.  Sewer  District:  Lot:  Definition.  Section  14  of  Article  6  of  the 
Charter  of  St.  I^ouis  relates,  not  to  sewer  districts,  but  to  the  con- 
struction of  streets,  boulevards  and  alleys,  and  the  word  "lot" 
used  therein  is  required  to  be  construed  "as  used  in  this  section," 
and  is  not  to  be  understood  as  a  definition  of  "the  lots  of  ground" 
and  "the  lots  and  parcels  of  ground"  used  respectively  in  Sections 
21  and  22,  which  relate  to  district  sewer  and  joint  sewer  districts, 
according  to  which  assessments  of  benefits  are  made  by  area,  and 
not  by  front-footage,  and  wherein  the  words  "lot"  and  ^'parcels  of 
ground"  are  used  as  equivalent  terms.  State  ex  rel.  Boatmen's 
Bank  v.  Reynolds,  1. 
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2.  :  Tax  Bills:  Against  Lots  Xnatead  of  Wliole  Tract:  Dedlca- 

.  tlon  of  Streets.  Where  the  recorded  plat  divided  a  tract  into  sev- 
en lots^  designating  streets  and  alleys  thereon,  separate  tax  bills 
to  pay  the  costs  of  constructing  a  district  sewer  may,  under  the 
charter  of  St.  Louis,  be  issued  against  the  lots  severally,  and  are 
not  void  because  one  tax  bill  was  not  issued  against  the  tract  as 
a  whole,  although  the  streets  and  alleys  have  not  been  actually 
established;  nor  is  there  anything  in  Bambrick  Bros.  Construc- 
tion Co.  V.  Semple  Place  Realty  Co.,  270  Mo.  450,  that  requires 
the  assessment  to  be  made  by  one  tax  bill  against  the  entire  tract. 
Nor  was  it  necessary  that  there  should  have  been  a  dedication  of 
the  streets  and  alleys  to  public  use,  according  to  the  recorded 
plat,  in  order  to  give  validity  to  the  tax-bills.    lb. 

3.  : :   Substantial  Compliance  With  Charter  Provisions. 

If  charter  provisions  concerning  the  assessment  of  benefits  for  a 
public  improvement  have  been  substantially  complied  with  and 
the  Improvement  has  been  made  according  to  contract,  irregu- 
larities which  do  not  injuriously  affect  the  interests  of  the  prop- 
erty-owner should  not  be  permitted  to  defeat  a  suit'  on  the  tax- 
bills;  and  where  such  is  the  case,  a  ruling  by  the  Court  of  Ap- 
peals that  such  irregularities  render  the  ta^-bills  void  and  in  the 
same  opinion  denouncing  the  ruling  as  unjust,  i§  in  conflict  with 
Sheehan  v.  Owen,  82  Mo.  458.    lb. 

4.  :  :  Directory  Provlsioins.  A  charter  provision  concern- 
ing a  district  sewer  which  requires  the  issuance  of  "a  special  tax- 
bill  against  each  lot  in  the  district"  should  be  held.  In  the  absence 
of  a  showing  of  some  loss  or  damage  to  the  property  owner,  to  be 
directory  only;  and  where  the  sewer  has  been  constructed  in  sub- 
stantial compliance  with  charter  provisions  and  the  contract,  a 
holding  that  such  a  requirement  is  mandatory  and  the  tax-bills 
void  because  the  entire  assessment  was  not  included  in  one  tax- 
bill  against  the  entire  tract.  Is  to  confiscate  the  labor  and  material 
which  went  into  Its  construction,  and  is  in  conflict  with  Granite 
Bituminous  Paving  Co.  v.  McManus,  244  Mo.  184.    lb. 

5.  Power  of  City:  Use  of  Streets.  The  charter  powers  of  the  City 
of  St.  Louis  to  establish,  locate,  dedicate  and  supervise  the  high- 
ways of  the  city,  and  "to  do  all  things  whatsoever  expedient  for 
promoting  the  comfort,  education,  morals,  peace,  government, 
health,  welfare,  trade,  commerce  or  manufacture  of  the  city  or  Its 
inhabitants."  having  their  origin  in  the  police  powers  of  the  State, 
are  ample  to  authorize  the  city  by  legislative  enactment,  not  only 
to  establish  and  improve  its  streets,  but  to  prescribe  the  terms  and 
conditions  upon  which  they  may  be  used,  subject  only  to  the  Con- 
stitution and  laws  of  the  State.    Ex  parte  Lerner,  18. 


6.  :  :  Validity  of  Ordinance:  Teet  Eule.    The  validity  of 

an  ordinance  enacted  by  the  City  of  St.  Louis  in  pursuance  to  its 
charter  powers  is  to  be  tested  by  the  rules  of  Interpretation  ap- 
plicable to  state  legislative  enactments.    lb. 

7.  :  Violation  of  Ordinance:  CUtU  or  Criminal  Proceed- 
ing. While  a  prosecution  for  a  violation  of  a  city  ordinance  reg- 
ulating the  use  of  streets  Is  technically  a  civil  proceeding,  yet 
In  so  far  as  It  authorizes  the  Imposition  of  a  penalty  upon  con- 
viction It  partakes  of  the  nature  of  a  criminal  action,  and  the 
validity  of  the  ordinance  Is  subject  to  the  same  rules  of  construe- 
tioQ  atf  is  a  criminal  statute.    lb. 
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8.  Power  of  City:  X7se  of  Stxeets:  Validity  of  Ordinance:  Special  Class- 
es.  An  ordinance  regulating  the  use  of  streets,  to  be  valid,  must 
be  general  in  its  terms  and  uniform  in  its  application  to  the  class 
of  persons  or  subjects  to  be  affected.  If  it  seeks  to  regulate  citi- 
zens In  the  otherwise  lawful  use  of  their  property  or  the  conduct 
of  their  business,  the  rules  and  conditions  by  it  required  to  be 
observed  must  be  so  specified  that  all  citizens  may  alike  be  re- 
quired to  comply  with  them.     Ebc  parte  Lerner,  IS, 

9, :  :  :  :  Soliciting  Business.    An  ordinance 

which  seeks  to  punish  any  person  who  shall  accost  another  on  a 
street  In  front  of  any  store  and  solicit  such  person  to  purchase. 

.at  another  store,  goods,  wares  or  merchandise  of  like  nature  as 
those  kept  in  such  store,  is  invalid,  since  it  does  not  apply  to  all 
persons  or  streets  alike,  but  is  special  in  its  terms  and  local  in  its 
application,  and  contravenes  the  constitutional  provision  that 
"where  a  general  law  can  be  made  applicable,  no  local  or  special 
law  shall  be  enacted."     lb. 

10.  :  :  Police  Power:  Public  Welfare:  Subject  to  Constitu- 
tional Inhibition.  A  city  cannot  enact  a  police  regulation  which 
contravenes  either  the  Constitution  or  a  statute  enacted  by  the 
Legislature.  An  ordinance  enacted  in  the  exercise  of  the  police 
power  must  be  general  in  its  nature  and  applicable  alike  to  all 
persons  who  may  properly  come  within  its  purview.  It  is  not 
sufficient  that  its  enforcement  would  promote  the  general  welfare, 
for  instance,  that  it  would  facilitate  the  public  use  of  streets;  but. 
to  avoid  constitutional  inhibition,  it  must  be  general  in  its  terms 
and   uniform   in  its  application.     lb. 

11.  Street  Bailway  Spurs:  Diiscontiziiuance.  The  Public  Service  Com- 
mission has  the  power  to  authorize  an  interuban  railway  com- 
pany, permitted  by  ordinance  to  lay  its  tracks  in  the  streets 
of  a  city,  to  discontinue  the  use  of  spur  tracks  connecting  the 
Interurban  system  ivith  railroad  stations  in  said  city,  no  longer 
essential  to  the  operation  of  thte  interurban  lines  and  operated  at 
substantial  loss. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  WALKER,  C.  J., 
concurs,  that  the  Commission  has  no  power  to  relieve  a  street 
railway  company  from  its  contractual  obligatio^i.  Imposed  by 
its  franchise  ordinance,  to  maintain  its  tracks  in  designated 
streets  for  a  designated  period.  Southwest  Mo.  R.  R.  Co.  v. 
Pub.  Serv.  Comm..  52. 

12.  :  :  Bestrlction  on  City's  Power:  Constitutional  Pro- 
vision. That  provision  of  the.  Constitution  (Section  20  of  Article 
12)  which  forbids  the  General  Assembly  to  grant  the  right  to 
construct  and  operate  a  street  railway  within  a  city  "without  first 
acquiring  the  consent  of  the  local  authorities  having  control  of 
the  street"  does  not  confer*  on  the  city  power,  either  by  ordinance 
or  contract,  to  impose  upon  a  public  utility  conditions  of  operation 
and  maintenance  which  would  confiscate  its  property  or  destroy 
its  power  to  serve  the  public.  This  constitutional  provision  does 
not  mean  that  a  street  railway,  once  properly  admitted  into  the 
city,  cannot  be  permitted  by  the  State  to  take  up  an  unprofitable 
portion  of  Its  tracks. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  WALKER.  0.  J., 
concurs,  that  where  the  franchise  contract  imposes  on  the 
street  railway  company  the  obligation  to  operate  the  tracks. 
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the  State,  without  the  city's  consent,  cannot,  under  said  con- 
stitutional provision,  grant  permission  to  abandon  the  tracks, 
since  the  city  has  the  right  to  impose  the  condition,  and  the 
operation  of  the  tracks  is  not  an  exercise  of  a  police  regula- 
tion, such  as  is  the  increase  or  decrease  of  fares.    lb. 

13.  :  iDenial  for  Lack  of  Jurisdiction:  Questtons  for  Be- 

vlew.  When  the  Public  Service  Commission  has  dismissed  the 
application  of  an  interurban  railway  to  discontinue  the  operation 
of  certain  spur  tracks  laid  in  the  streets  of  a  city,  on  the  sole 
ground  that  it  Is  without  power  to  grant  the  relief,  the  question 
whether  the  franchise  ordinance  contains  express  provisions  de- 
nying the  company  the  right  to  take  up  a  part  of  its  tracks  when 
the  consent  of  the  State  is  procured,  and  the  question  whether 
the  ordinance  In  Itself  by  Its  terms  and  conditions  permits  the 
company  to  remove  unprofitable  portions  of  fts  tracks,  cannot  be 
considered  In  an  appeal  from  an  order  of  the  Commission  refus- 
ing to  consider  the  case  on  the  ground  that  It  had  no  Jurisdiction. 
These  are  questions  of  fact  and  for  determination  by  the  Com- 
mission, and  the  power  of  the  court  Is  simply  one  of  review,  after 
Jurisdiction  has  been  assumed.    lb. 

14.  :  :  Consent  of  Cttty:  Abandonment  of  Track.  It  can- 
not be  ruled  that  If  the  street  railway  company  Is  permitted  to  re- 
move Its  tracks  from  a  part  of  the  streets  which  the  city  consented 
It  might  occupy  with  Its  tracks,  the  consent  of  the  city  to  the 
company  to  enter  was  not  given  at  all.    lb. 

15.   -—:  :  Abandonment  at  Will.    A  street  railway  company 

which  has  obtained  the  city's  consent  to  occupy  certain  streets 
with  Its  tracks  cannot  abandon  any  of  them  at  Its  will.  In  no 
event  can  It  abandon  a  street  except  upon  a  showing  that  the  pub- 
lic will  not  be  injured.    lb. 

16.  :  :  Begulating  Use.    The  power  of  the  city  to  regulate 

the  use  of  streets  which  the  city  has  consented  a  street  railway 
company  may  occupy  Is  to  be  ascertained  by  the  contractual  re- 
lation. The  public  service  character  of  the  company  subjects  It  to 
regulation,  but  that  fact  does  not  determine  whether  the  regulatory 
power  extends  to  a  particular  thing.    lb. 

17.  :  :  Permission  to  Occupy:  Obligation.  A  mere  per- 
mission granted  by  the  franchise  ordinance  to  a  railway  company 
to  occupy  streets  for  forty-nine  years  Is  not  a  contract  to  operate 
for  that  period,  nor  can  such  an  obligation  be  Implied  from  the 
permission. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  WALKER,  C.  J.,  con- 
curs, that  where  the  city  has  consented  that  a  railway  com- 
pany may  construct  Its  lines  In  the  streets  upon  condition  that 
it  operate  them  for  49  years,  the  condition  Is  valid,  does  not 
transgress  the  police  powers  of  the  State,  and  can  be  abrogated 
only  by  consent  of  the  city  Itself.    lb. 

18.  ' :  Conditions  Imposed  by  Franchise.  The  constitutional  pro- 
vision (Section  20  of  Article  12)  merely  secured  from  legislative 
interference  the  right  of  a  city  to  deny  entrance  to  a  street  rail- 
way, and  the  right  to  Impose  conditions  Is  Implied,  but  Is  not  un- 
limited, for  the  conditions  must.be  within  the  scope  of  municipal 
authority.    The  city  cannot,  in  the  exercise  of  its  power  to  con- 
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ditlon  its  consent,  whether  by  franchise  contract  or  otherwise, 
curtail  the  police  power  vested  in  the  Legislature,  nor  draw  under 
its  dominion  subject-matter  not  otherwise  within  its  Jurisdiction, 
Held,  by  GRAVES,  J.,  dissenting,  with  whom  WALKER,  C.  J , 
concurs,  that  a  condition  expressed  in  the  franchise  contract 
that  a  street  railway  shall  operate  its  lines  for  a  period  of  49 
years  as  the  price  of  the  city's  consent  to  construct  its  tracks 
in  designated  streets  is  valid,  does  not  contravene  the  police 
powers  of  the  State,  and  therefore  the  Public  service  Com- 
mission cannot  grant  to  the  company,  without  the  city's  con- 
sent, permission  to  abandon  certain  spur  tracks,  on  the  ground 
that   their    further    operation    is   unprofitable   and    wasteful. 
Southwest  Mo.  R.  R.  Co.  v.  Pub.  Serv.  Comm.,  52. 

19.  ■ :  :  Estopp^.    The  question  of  estoppel  in  favor  of  a 

city,  in  consideration  of  conditions  imposed  upon  a  street  railway 
company  at  the  time  a  franchise  ordinance  to  occupy  the  streets 
was  enacted,  does  not  arise  in  a  case  in  which  the  public,  repre- 
sented by  the  Public  Service  Commission,  is  a  substantial  party, 
lb. 

20.  Heasure  of  Damages:  Viaduct:  Obstruction  of  Access.  Where 
a  part  of  the  street,  two  feet  wide,  between  the  seven-foot  via- 
duct and  plaintiff's  property,  had  not  been  elevated  but  remained 
as  it  was  before  the  viaduct  was  constructed  in  the  street,  there 
is  no  room  in  the  case  for  an  instruction  telling  the  Jury  that 
one  measure  of  plaintiff's  damage  is  the  amount  of  money  it 
would  cost  to  raise  the  surface  of  plaintiff's  property  to  a  level 
with  the  present  surface  of  the  viaduct.    Witler  v.  St.  Louis,  457. 

21.  :  * : :  Special  Benefits.  Where  access  to  plain- 
tiffs property  has  been  completely  prevented  on  the  east  by 
the  erection  of  a  seven-foot  viaduct  in  the  north-and-south  ad- 
joining street,  and  has  otherwise  been  shut  oft  by  a  nlnety-nine- 
year  lease  of  the  property  on  the  south,  north  and  west  to  a 
railroad  company  and  the  inclosure  thereof  by  a  fence,  there  can 
be  no  special  benefits  to  their  property  by  the  construction  of 
the  viaduct,  and  the  court  is  not  authorized  to  instruct  the  jury 
to  take  special  benefits  into  consideration  as  a  set  ofF  to  the  dam- 
ages sustained  by  them.    lb. 

22.  ■  Interest:  Torts:  Instractlon:  Mutual  Error.  Where  the 
instructions  asked  and  given  for  both  plaintiff  and  defendant  told 
the  Jury  to  assess  the  damages,  together  "with  interest  on  such 
sum  at  the  rate  of  six  per  cent  per  annum  from  such  date  as  from 
the  evidence  the  Jury  find  said  obstruction  of  access"  t6  plaintiffs* 
property  by  the  construction  of  a  seven-foot  viaduct  in  the  adjoin- 
ing street  "was  complete,"  defendant  cannot  complain  that  the 
court  instructed  the  Jury  to  allow  interest,  even  though  it  be  ad- 
mitted that  interest  is  not  allowed  in  actions  ex  delicto.    lb. 

23.  Damages:  Excessive:  Contradictory  Testimony:  Question  for  Jury. 
Where  the  testimony  in  regard  to  the  value  of  plaintiffs'  property, 
and  the  damages  thereto  caused  by  the  construction  of  a  seven- 
foot  viaduct  in  the  adjoining  public  street  and  the  complete  ob- 
struction of  their  access  thereto,  is  exceedingly  contradictory,  but 
sufficiently  substantial,  if  believed,  to  support  the  verdict,  and 
there  is  nothing  in  the  record  to  indicate  passion  or  prejudice  on 
the  part  of  the  Jury,  it  is  the  peculiar  province  of  the  Jury  to  aa- 
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certain  and  determine  the  amount  of  damage,  and  tne  court  will 
not  Interfere  with  their  finding.    lb. 

24.  Attractive  Nuisance::  Wall  About  Park.  A  wall  about  a  city 
park,  twenty  feet  in  height  in  places,  but  its  height  depend- 
ing on  the  topography  of  the  ground,  topped  with  a  coping  thirty 
inches  wide,  is  not  an  attractive  nuisance,  within  the  doctrine  of 
the  turntable  cases,  to  a  child,  an  invitee  of  the  city,  who,  in  play, 
enters  upon  the  wall  at  a  low  place,  and  falls  from  it  at  its  high- 
est place,  and  the  Court  of  Appeals,  in  approving  an  instruction 
which  submitted  to  the  Jury  that  theory  of  negligence,  contraven- 
ed Kelly  V.  Benas,  217  Mo.  1.  c.  13;  O'Hara  v.  Gas  Light  Co.,  244 
Mo.  1.  c.  404,  and  Buddy  v.  Union  Terminal  Ry.  Co.,  276  Mo.  276. 
State  ex  rel.  Kansas  City  v.  Ellison,  667. 

CIVIL  CONSPIRACY.    See  Trusts  and  Combinations. 

COMBINATIONS.    See  Trusts  and  Oombinations. 

COMMON  LAW. 

1.  Pleading:  Effect.  The  effect  of  the  statute  of  Kansas  which 
provides  that  "the  common  law  as  modified  by  the  constitu- 
tional and  statutory  law,  judicial  decisions,  and  the  condi- 
tions and  wants  of  the  people  shall  remain  in  force  in  aid  of 
the  general  statutes  of  this  State"  extends  no  further  than  to  as- 
sert the  common  law  to  be  there  in  force  as  therein  stated,  and  to 
render  unnecessary  any  presumption  that  might  otherwise  obtain 
an  account  of  that  State  not  having  been  carved  out  of  the  orig- 
inal territory  subject  to  the  law  of  England.  Considered  in  any 
other  sense,  the  pleading  of  the  statute  is  a  mere  conclusion. 
Musser  v.  Musser,  649. 

2.  Definition:  How  Pleaded.  The  common  law  is  not  "a  true 
body  of  law"  in 'the  sense  that  it  is  collected  into  a  code  or  any 
particular  book;  but  it  began  in  statements  and  principles  an- 
nounced in  decisions  of  courts,  which  have  been  multiplied  and 
modified  by  subsequent  decisions,  until  they  are  regarded  as  ac- 
cumulated and  approved  expressions  of  what  is  right  and  Just 
In  this  country,  the  common  law  is  inseparably  identified  with 
judicial  decisions,  and  what  is  the  common  law  of  any  particular 
state  is  to  be  ascertained  by  an  examination  of  its  decisions,  as 
precedents;  and  where  an  attempt  is  made  to  plead  the  common 
law  of  another  state,  the  rules  of  decision  of  the  courts  of  that 
State,  as  applicable  to  the  particular  case,  are  the  things  to  be 
alleged,  as^  the  basis  of  the  action.  It  is  not  sufficient  to  plead 
what  counsel  may  think  is  the  common  law  of  the  foreign  state, 
but  it,  as  well  as  its  violations,  must  be  pleaded  with  distinctive- 
ness, as  any  other  substantive  fact.     lb. 

3.  Pleading:  Conclusions.  In  pleading  the  decisions  of  another  state 
from  which  the  common  law  therein  is  to  be  determined, 
pertinent  parts  of  such  decisions  should  be  alleged,  in  order 
to  avoid  the  charge  of  stating  mere  conclusions.  If  the  com- 
mon law  of  such  foreign  state  is  the  basis  of  recovery  or  the  con- 
stitutive fact  of  plaintiff's  case,  mere  conclusions  as  to  what  coun- 
sel may  think  the  decisions  of  its  courts  may  mean  will  not  suf- 
fice,   lb. 
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CONFLICT  In  LAWS.  See  Laws,  2. 
CONFUCT  OF  OPINION. 

1.  Certiorari  to  Court  of  Appeals:   XTnjust  Decision.     Upon  certiorari 

directed  to  a  Court  of  Appeals  based  on  an  allegation  of  a  conflict 
of  its  opinion  in  a  given  case  with  prior  decisions  of  the  Su- 
preme Court,  the  Supreme  Court  cannot  interpose  merely  because 
it  may  regard  the  decision  of  the  Court  of  Appeals  as  unjust. 
The  sole  inquiry  is:  Is  the  opinion  in  conflict  with  controlling 
decisions  of  the  Supreme  Court?  If  it  is,  the  record  must  be 
quashed;  if  it  is  not,  the  writ  must  be  quashed.  State  ex  rel.  Boat- 
men's Bank  v.  Reynolds,  1. 

2.  Sewer  District:  Tax  Bills:  Against  Lots  Instead  of  Whole  Tract:  Dedi- 

cation of  Streets.  Where  the  recorded  plat  divided  a  tract  into 
seven  lots,  designating  streets  and  alleys  thereon,  separate  tax 
bills  to  pay  the  costs  of  constructing  a  district  sewer  may,  under 
the  charter  of  St.  Louis,  be  issued  against  the  lots  severally,  and 
are  not  void  because  one  tax  bill  was  not  issued  against  the  tract 
as  a  whole,  although  the  streets  and  alleys  have  not  been  actually 
established;  nor  is  there  anything  in  Bambrick  Bros.  Construc- 
tion Co.  V.  Semple  Place  Realty  Co.,  270  Mo.  450,  that  requires 
the  assessment  to  be  made  by  one  tax  bill  against  the  entire 
tract.  Nor  was  it  necessary  that  there  shoi^ld  have  been  a  dedi- 
cation of  the  streets  and  alleys  to  public  use,  according  to  the 
recorded  plat,  in  order  to  give  validity  to  the  tax-bills.    lb. 

3.  :  Substantial  Compliance  With  Charter  Provisions.  If  char- 
ter provisions  concerning  the  assessment  of  benefits  for  a  pub- 
lic improvement  have  been  substantially  complied  with  and  the 
improvement  has  been  made  according  to  contract,  irrregular- 
ities  which  do  not  injuriously  affect  the  interest  of  the  property- 
owner  should  not  be  permitted  to  defeat  a  suit  on  the  tax-bills; 
and  where  such  is  the  case,  a  ruling  by  the  Court  of  Appeals  that 
such  irregularities  render  the  tax-bills  void  and  in  the  same  opin- 
ion denouncing  the  ruling  as  unjust,  is  in  conflict  with  Sheehan 
V.  Owen,  82  Mo.  458.     lb. 

Directory  Provisions.     A  charter  provision  concerning  a 


district  sewer  which  requires  the  issuance  of  "a  special  taxbill 
against  each  lot  in  the  district"  should  be  held,  in  the  absence 
of  a  showing  of  some  loss  or  damage  to  the  property  owner,  to  be 
directory  only;  and  where  the  sewer  has  been  constructed  in  sub- 
stantial compliance  with  charter  provisions  and  the  contract,  a 
holding  that  such  a  requirement  is  mandatory  and  the  tax-bills 
void  because  the  entire  assessment  was  not  included  in  one  tax- 
bill  against  the  entire  tract,  is  to  confiscate  the  labor  and  material 
which  went  into  its  construction,  and  is  in  conflict  with  Granite 
Bituminous  Paving  Co.  v.  McManus,  244  Mo.  184.    lb. 

5.  Certiorari:   Extent  of  Review.     The  Supreme  Court,  on  certiorari^ 

based  on  an  allegation  that  the  decision  of  the  Court  of  Appeals 
contravenes  certain  decisions  of  the  Supreme  Court,  is  limited 
in  its  review  to  the  opinion  of  the  Court  of  Appeals.  If  It  does 
not  disclose  a  conflict  with  the  former  rulings  of  the  Supreme 
Court,  the  power  of  superintendence  is  at  an  end.  State  ex  rel. 
Bush  V.  Sturgis,  598. 

6.  Variance  Between  Theory  of   Trial  and   On  Appeal.    A  variance 

between    the    theory    upon     which    the     case    was    tried     and 


Digitized  by 


Google 


281  MK).]  index.  735 

CONFLICT  OP  OPINION— Continued. 

the  theory  upon  which  the  judgment  was  affirmed  in  the  Court 
of  Appeals,  to  be  ayailable  in  quashing  its  decision,  must  be  of 
'such  a  character  as  to  constitute  an  essential  factor  in  determin- 
ing defendant's  liability.  The  difference  in  the  two  theories  must 
involve  a  matter  essential  to  the  rendition  of  the  Judgment  af- 
firmed,   lb. 


7.  :  Immaterial  Variance.  The  petition  alleged  that  de- 
fendant's negligence  consisted  in  its  failure  "to  give  the  statu- 
tory signal,  by  bell  or  whistle,  as  the  train  approached  and  pass- 
ed over  the  public  crossing."  The  answer  charged  that  "deceased 
went  upon  the  railroad  track  in  front  of  a  running  train,  heed- 
lessly and  without  looking  or  listening."  The  reply  was  that  "the 
night  was  very  dark,  the  engine  without  a  headlight  and  pushing 
a  car  in  front,  and  no  signal  whatever  was  given."  The  petition 
charged  and  the  Jury  found  that  deceased  reabhed  the  crossing 
by  traveling  a  public  highway.  The  Court  of  Appeals  held  that 
"if  defendant's  liability  is  to  rest  on  the  finding  that  the  deceased 
approached  the  crossing  along  the  public  road"  the  verdict  can- 
not stand,  but  also  held  that  plaintiff's  right  to  recover  was  not. 
dependent  on  the  manner  in  which  he  approached  the  crossing, 
but  that  the  cause  of  his  death  was  the  manner  in  which  the 
train  approached  the  crossing,  it  being  its  duty,  since  he  was 
actually  on  the  public  crossing  when  struck,  to  give  him  some 
effective  warning,  and  its  failure  to  do  so  was  negligence.  Held, 
that  the  variance  was  immaterial,  and  the  decision  of  the  Court 
of  Appeals  is  not  in  conflict  with  previous  decisions  of  the  Su- 
preme Court.    lb. 

8.  Trespasser.     The  rule  that  crossing  signals  are  for  the  benefit  of 

travelers  on  public  highways  and  not  for  trespassers  has  no  ap- 
plication where  deceased  was  not  a  trespasser,  but  actually  on 
the  public  street  at  the  time  the  train  struck  him.    lb. 

9.  ' :  Baling  on  Former  Appeal:  Law  of  Case.    That  a  ruling  on 

a  former  appeal  may  become  the  law  of  the  case  on  a  second 
appeal  is  applicable  only  when  such  prior  ruling  is  determinative 
of  some  issue  in  the  case.    lb. 

10. :  -:  ' :  New  Evidence.     If  on  a  new  trial  after 

a  verdict  is  reversed,  material  evidence  on  the  question  decided  is 
produced,  the  ruling  on  the  first  appeal  does  not  become  the  law 
of  the  case.    lb. 

11.  Becovery  on  Reply.    Decisions  of  the  Supreme  Court  to  the  effect 

that  plaintiff  must  recover,  if  at  all,  on  a  cause  of  action  stated 
in  the  petition,  and  not  on  one  stated  in  the  reply,  have  no  ap- 
plication to  a,  decision  of  the  Court  of  Appeals  which  rules,  and 
properly  so  under  the  facts,  that  plaintiff's  right  to  recover  was 
limited  to  the  cause  of  action  stated  in  the  petition.     lb. 

12.  Reference  to  Pleadings  and  Instructions:  Part  of  Record  for  Re- 
view. Reference  to  the  pleadings  and  instructions  in  the  opinion 
of  a  Court  of  Appeals,  though  it  neither  outlines  the  petition 
or  answer  nor  sets  out  the  substance  of  the  instructions 
with  clarity,  is  sufficient  to  make  both  the  pleadings  and 
instructions  a  part  of  the  opinion  for  purposes  of  review 
upon   certiorari.     Reference    to    a   written    instrument    by   the 
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opinion  of  the  Court  of  Appeals  makes  such  instrument  as  much 
a  part  of  the  opinion  as  if  fully  set  forth  therein. 
Held,  by  WALKER,  0.  J.,  dissenting,  with  whom  WILLIAMS,  J^ 
concurs,  that  the  purpose  of  the  constitutional  provisions  au- 
thorizing the  Supreme  Court,  upon  certiorari,  to  review  an 
opinion  by  the  Court  of  Appeals,  was  to  prevent  a  conflict  be- 
tween the  decisions  of  the  two  courts,  and  cannot  be  extended 
beyond  that  purpose  without  impairing  their  oonstitutional 
jurisdiction  to  render  final  decisions  in  cases  over  which  they 
are  given  appellate  jurisdiction;  that  the  review  should  be 
restricted  to  the  conflict  manifested  by  the  opinion  itself; 
that  the  Supreme  Court's  restriction  upon  its  power  of  re- 
view, to  pleadings*  instructions  and  documents  referred  to  in 
the  opinion,  is  purely  arbitrary,  and  can  by  a  like  arbitrary 
ruling  be  extended  to  a  review  of  the  whole  transcript  of  the 
testimony  and  other  evidentiary  facts.  State  ex  rel.  Kansas 
City  V.  Ellison,  667. 

13.  Attractive  Kuisance:  Wall  About  Park.  A  wall  about  a  city  park, 
twenty  feet  in  height  in  places,  but  its  height  depending  on  the 
topography  of  the  ground,  topped  with  a  coping  thirty  inches 
wide,  is  not  an  attractive  nuisance,  within  the  doctrine  of  the 
turntable  cases,  to  a  child,  an  invitee  of  the  city,  who,  in  play, 
enters  upon  the  wall  at  a  low  place,  and  falls  from  it  at  its  high- 
est place,  and  the  Court  of  Appeals,  in  approving  an  instruction 
which  submitted  to  the  jury  that  theory  of  negligence,  contraven- 
ed Kelly  V.  Benas,  217  Mo.  1.  c  13;  O'Hara  v.  Gas  Light  Co.,  244 
Mo.  1.  c.  404,  and  Buddy  v.  Union  Terminal  Ry.  Co.,  276  Mo.  276. 
lb. 

CONSPIRACY,  CIVIL.    See  Trusts  and  Oombinations. 

CONSTITUTIONAL  LAW. 

1.  Habeas   Corpus:    Constitutionality   of   Law.     If   a    person    is    de- 

prived of  his  liberty  for  any  act  not  in  contravention  of  an  existing 
law,  or  if  the  act  or  ordinance  under  which  he  is  held  is  uncon- 
stitutional, whether  the  offense  denounced  by  it  is  classifled  as  a 
misdemeanor  or  a  felony,  habeas  corpus  is  available  to  restore  him 
to  his  freedom.    Ex  parte  Lerner.  18. 

2.  Validity  of  Ordinance:   Special  Classes.     An  ordinance  regulating 

the  use  of  streets,  to  be  valid,  must  be  general  in  its  terms  and 
uniform  in  its  application  to  the  class  of  persons  or  subjects  to 
be  affected.  If  it  seeks  to  regulate  citizens  In  the  otherwise  law- 
ful use  of  their  property  or  the  conduct  of  their  business,  the  rules 
and  conditions  by  it  required  to  be  observed  must  be  so  speci- 
fied that  all  citizens  may  alike  be  required  to  comply  with  them, 
lb. 

3.  ^ :  :   Soliciting  BusinesB.     An  ordinance  which  seeks 

to  punish  any  person  who  shall  accost  another  on  a  street  in 
front  of  any  store  and  solicit  such  person  to  purchase,  at  an- 
other store,  goods,  wares  or  merchandise  of  like  nature  as  those 
kept  in  such  store,  is  invalid,  since  it  does  not  apply  to  all  per- 
sons or  streets  alike,  but  is  special  in  its  terms  and  local  in  its 
application,  and  contravenes  the  constitutional  provision  that 
"where  a  general  law  can  be  made  applicable,  no  local  or  special 
law  shall  be  enacted."    lb. 
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4.  Police  Power:  Public  Welfare:  Subject  to  Oonstitatlonal  mbibitioii. 
A  city  cannot  enact  a  police  regulation  which  contravenes  either 
the  Constitution  or  a  statute  enacted  by  the  Legislature.  An 
ordinance  enacted  in  the  exercise  of  the  police  power  must  be 
general  in  its  nature  and  applicable  alike  to  all  persons  who  may 
properly  come  within  its  purview.  It  is  not  suflElcient  that  its 
enforcement  would  promote  the  general  welfare,  for  instance, 
that  it  would  facilitate  the  public  use  of  streets;  but,  to  avoid 
constitutional  inhibition,  it  must  be  general  in  its  terms  and 
uniform  in  its  application.    lb. 

6.  Street  Bailway  Spurs:  Dlaecmtinuance:  Bestrictl<»i  on  Cttty's  Power. 
That  provision  of  the  Constitution  (Section  20  of  Article  12) 
which  forbids  the  General  Assembly  to  grant  the  right  to  con- 
struct and  operate  a  street  railway  within  a  city  "without  first 
acquiring  the  consent  of  the  local  authorities  having  control  of 
the  street"  does  not  confer  on  the  city  power,  either  by  ordinance 
or  contract,  to  impose  upon  a  public  utility  conditions  of  operation 
and  maintenance  which  would  confiscate  its  property  or  destroy 
its  power  to  serve  the  public.  This  constitutional  provision  does 
not  mean  that  a  street  railway,  once  properly  admitted  into  the 
city,  cannot  be  permitted  by  the  State  to  take  up  an  unprofitable 
portion  of  its    tracks. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  WALKJBIR  C.  J.,  con- 
curs, that  where  the  franchise  contract  imposes  on  the  street 
railway  company  the  obligation  to  operate  the  tracks,  the 
State,  without  the  city's  consent,  cannot,  under  said  consti- 
tutional provision,  grant  permission  to  abandon  the  tracks, 
since  the  city  has  the  right  to  impose  the  condition,  and  the 
operation  of  the  tracks  is  not  an  exercise  of  a  police  regula- 
tion, such  as  is  the  increase  or  decrease  of  fares.  Southwest 
Mo.  R.  R.  Co.  V.  Pub.  Serv.  Comm.,  52. 

6. :  Oondltlons  Imposed  by  Franchise.    The  constitutional  pro- 
vision (Section  20  of  Article  12)  merely  secured  from  legislative 
interference  the  right  of  a  city  to  deny  entrance  to  a  street  rail- 
way, and  the  right  to  impose  conditions  is  implied,  but  is  not  un- 
limited, for  the  conditions  must  be  within  the  scope  of  municipal 
authority.    The  city  cannot,  in  the  exercise  of  its  power  to  con- 
dition its  consent,  whether  by  franchise  contract  or  otherwise, 
curtail  the  police  power  vested  in  the  Legislature,  nor  draw  under 
its  dominion  subject-matter  not  otherwise  within  its  jurisdiction. 
jffeW,  by  GRAVES,  J.,  dissenting,  with  whom  WALKEHl,  C.  J.,  con- 
curs, that   a  condition  expressed   in   the  franchise  contract 
that  a  street  railway  shall  operate  its  lines  for  a  period  of  49 
years  as  the  price  of  the  city's  consent  to  construct  its  tracks 
in  designated  streets  is  valid,  does  not  contravene  the  police 
powers  of  the  State,  and  therefore  the  Public  Service  Com- 
mission cannot  grant  to  the  company,  without  the  city's  con- 
sent, permission  to  abandon  certain  spur  tracks,  on  the  ground 
that  their  further  operation  is  unprofitable  and  wasteful.    lb. 

7.  Probate  Court:  Sec.  10,  B.  S.  1900:  Orders  Made  in  Vacation.    Sec- 

tion 10,  Revised  Statutes  1909,  authorizing  the  probate  court,  or 
judge  thereof,  in  vacation,  to  refuse  to  grant  letters  of  adminis- 
tration on  estates  of  deceased  persons  not  greater  in  amount  than 
is  allowed  by  law  as  the  absolute  property  of  the  widower, 
widow  or  minor  children,  is  not  violative  of  any  provision  of 
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the  Constitution.  It  gives  to  creditors  and  other  interested  part- 
ies opportunity  to  challenge  the  order  hy  timely  action  in  court; 
and,  besides,  the  action  of  the  court  is  not  in  strict  sense 
Judicial,  but  the  statute  is  similar  to  many  others  enacted  for 
the  public  convenience  and  to  simplify  the  business  b^efore  such 
courts,  at  a  minimum  cost,  without  injury  to  any  one.  Parsons 
V.  Harvey,  41!3. 

8.  Appellate  JuriBdlctlon:  Ck>n8tltational  Question:  Timely  Raised.  If 
the  only  ground  upon  which  the  Supreme  Court  can  have  ap- 
pellate jurisdiction  of  a  case  appealed  to  it  is  that  the  constitu- 
tionality of  a  certain  statute  is  involved,  the  court  must  decide, 
although  its  jurisdiction  is  not  questioned,  whether  such  question 
was  timely  lodged   in  the  case.     Bealmer  v.  Fire  Ins.  Co..   495. 

9. :  :  — -^ — :  Wrong  Section.     If  the  constitutionality 

of  a  certain  section  was  not  called  in  question  in  the  trial  court, 
that  question,  to  be  available  as  determining  appellate  Juris- 
diction, cannot  be  raised  by  assignment  in  the  appellate  court. 
If,  by  objections  to  the  introduction  o^  evidence  and  to  the  giv- 
ing of  certain  instructions  and  by  grounds  stated  in  the  motion 
for  a  new  trial,  appellant  in  the  trial  court  challenged  the  consti- 
tutionality of  Section  7047  of  the  Revised  Statutes,  it  cannot  on 
appeal  shift  those  objections  to  Section  7052,  and  have  the  Supreme 
Court  assume  jurisdiction  on  the  ground,  first  assigned  in  its 
brief,  that  said  Section  7052  is  unconstitutional  for  the  reasons 
on  which  the  validity  of  Section  7047  was  challenged  in  the  trial 
court.    lb. 

10. :  :  Construing  Statute:  Due  Process.  A  wrongful  con- 
struction Off  a  statute  by  the  trial  court,  even  though  it  be  ad- 
mitted that  such  construction  renders  the  statute  unconstitution- 
al, does  not  deprive  appellant  of  its  property  without  due  process 
of  law,  or  deny  to  it  the  equal  protection  o€  the  laws,  or  introduce 
into  the  case  a  constitutional  question  in  such  wise  as  to  confer 
appellate  Jurisdiction  on  the  Supreme  Court.  A  wrongful  con- 
structio(n  does  not  involve  the  validity  of  the  statute,  but  the 
validity  of  the  court's  construction,  and  a  wrongful  construction 
amounts  to  no  more  than  an  erroneous  judicial  decision.     lb. 

11. :  :  Mere  Assertion.    A  mere  assertion  that  a  certain 

section  is  unconstitutional  is  not  sufficient  to  confer  appellate 
Jurisdiction  on  the  Supreme  Court.  It  is  not  enough  that  the  in- 
struction merely  state  that  the  section  is  unconstitutional  and 
void  because  in  conflict  with  named  sections  of  the  Constitution 
without  any  statement,  either  in  the  instruction  or  the  brief,  of 
the  facts  which  create  the  conflict.     lb. 

CONTRACTS. 

1.  Street  Railway  Spurs:  Discontinuance:  Begulating  Use.  The  power 
of  the  city  to  regulate  the  use  of  streets  which  the  city  has 
consented  a  street  railway  company  may  occupy  is  to  be  as- 
certained by  the  contractual  relation.  The  public  service  character 
of  the  company  subjects  it  to  regulation,  but  that  fact  does 
not  determine  whether  the  regulatory  power  extends  to  a  par- 
ticular thing.    Southwest  Mo.  R,  R.  Co.  v.  Pub.  Serv.  Comm.,  52. 

2.  ;  :  Permission  to  Occupy:  Obligation.  A  mere  per- 
mission granted  by  the  franchise  ordinance  to  a  railway  company 
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to  occupy  streets  for  forty-nine  years  is  not  a  contract  to  operate 

for  that  period,  nor  can  such  an  obligation  be  implied  from  the 

permission. 

Held,  by  GRAVEIS,  J.,  dissenting,  with  whom  WALKER,  C.  J.,  con- 
curs, that  where  the  city  has  consented  that  a  railway  com- 
pany may  construct  its  lines  in  the  streets  upon  condition 
that  it  operate  them  for  49  years,  the  condition  is  valid, 
does  not  transgress  the  police  powers  of  the  State,  and 
can  be  abrogated  only  by  consent  of  the  city  itself.    lb. 

3.  Fraud  and  Deceit:  Immoral  or  Illegal  Ckmtract:  Unlawftd  Use 
of  Official  Position:  Recovery.  Courts  refuse  to  grant  relief 
for  gambling  and  other  immoral  or  unlawful  contracts,  either  by 
enforcing  them,  or  by  awarding  damages  for  the  breach  of  them; 
but  where  one  of  the  parties  is  defrauded  by  a  transaction  against 
public  policy,  he  may  recover  in  an  action  for  fraud  and  deceit 
the  money  fraudulently  obtained  from  him.  So  that  where  de- 
fendants  induced  plaintiffs  to  put  up  money  for  a  half  interest  in 
land  to  be  purchased  and  falsely  represented  that  the  property 
was  worth  $32,400  and  could  not  be  purchased  for.  lees,  and  further 
represented  that  plaintiffs  should  not  be  known  in  the  deal  for 
the  reason  one  of  defendants  was  a  county  commissioner  and  the 
other  a  member  of  the  drainage  board  and  they  could  get  the 
property  cheaper  if  plaintiffs  were  not  known  in  the  deal,  and 
plaintiffs  put  up  $16,200  and  the  deed  expressed  a  consideration 
of  only  one  dollar  and  named  only  one  of  the  defendants  as  gran- 
tee, and  it  afterwards  developed  that  the  entire  property  had  been 
bought  for  only  $14,960,  a  recovery  by  plaintiff's  in  their  action  of 
fraud  and  deceit,  is  not  precluded  on  the  theory  that  they  and 
defendants  had  entered  into  an  illegal  contract  or  scheme,  out  of 
which  defendants'  liability  arose.  The  rule  is  that  if  defendants 
by  misrepresentation  of  certain  facts,  or  by  an  illegal  use  of  their 
official  position,  induced  plaintiffs  to  enter  into  an  illegal  contract 
and  thereby  defrauded  plaintiffs  out  of  their  money,  defendants 
cannot  resist  recovery  by  plaintiffs  in  an  action  of  fraud  and 
deceit  on  the  ground  that  the  scheme  was  unlawful.  Thompson 
v.   Lyons,   430. 

4.  Excavations:  Measurements:  Statute  Part  If  Contract.    The  statute 

(Sec.  11971,  K.  S.  1909)  applies  to  contracts  for  making  earth 
excavations  and  must  be  read  as  a  part  of  every  contract  per- 
taining thereto.  Any  rates  expressed  in  the  contract  must  be 
considered  in  connection  with  the  statute.  Const.  Co.  v.  Gil- 
sonite  Const.  Co.,  629. 

5. :   — ^1— :    Trenches:    Pier  Holes:    Special  Agreement.     The 

statute  (Sec.  11971,  R.  S.  1909)  provides  that  earth  excavations, 
where  no  special  agreement  is  made  as  to  measurements,  shall 
be  measured  by  the  cubic  yard,  and  that  for  trenches  and  pier 
holes  double  measurements  shall  be  allowed.  The  contract  pro- 
vided that  the  price  for  excavating  trenches  should  be  $1.15  "per 
cubic  yard."  Held,  that  there  was  no  special  agreement  as  to  the 
measurement  of  trenches,  but  the  contract  called  for  the  statu- 
tory "cubic  yard,"  and  the  contract  and  statute,  when  considered 
together,  meant  that  there  should  be  twice  as  many  cubic  yards 
in  the  same  number  of  cubic  feet  in  the  excavation  of  trenches 
as  there  are  in  other  excavations.  And  the  same  is  true  of  pier 
holes;    where  the  contract  said  that  the  price  for  the  excavation 
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for  pier  holes  should  be  $2  "per  cubic  yard,"  it  meant  that  the 
whole  number  of  cubic  yards  of  27  cubic  feet  each  thus  excavated 
should  be  doubled.  In  each  case  the  words  "cubic  yard"  used  in 
the  contract,  when  applied  to  trences  and  pier  holes,  meant  Just 
one-half  the  value  of  an  ordinary  cubic  yard.  Const.  Co.  v.  Qil- 
sonite  Const.  Co.,  629. 


:   ' :   :   :    :    In   Spedficatlans.     The 

contract -made  the  specifications  "in  their  entirety*'  a  part  of  the 
excavation  contract,  and  they  provided  that  "proposals  for  the 
foregoing  work  are  to  be  based  on  the  cubic  yard,"  first,  "for  the 
trenches  for  retaining  walls,"  and,  second,  "for  the  main  body  of 
the  excavation,"  and  that  "estimates  are  to  be  based  upon  the 
actual  amount  of  material  removed  according  to  surveys  taken 
from  time  to  time,  by  a  competent  engineer  employed  by  the 
owner."  Held,  first,  that  the  last  clause  was  not  inserted  for  the 
purpose  of  indicating  how  measurements  should  be  made,  but  for 
the  purpose  of  designating  by  whom  they  should  be  made;  and* 
aecondy  there  was  no  special  agreement  as  to  the  measurements, 
and  the  statutory  cubic  yard  was  meant,  and  the  statute  says  that 
for  excavations  for  'trenches  and  pier  holes  double  measurements 
shall  be  allowed."     lb. 


7. :  ^:  Interpretation  of  Contract:   Monthly  Settlements. 

The  interpretation  and  construction  which  the*  parties  themselves 
place  upon  a  contract  will  be  adopted  by  the  court  where  the  oon* 
tract  is  ambiguous  and  reasonably  susceptible  of  different  con- 
structions; but  monthly  payments  of  eighty-five  per  cent  for  work 
completed,  and  stated  accounts  showing  the  estimates  of  the 
excavation  work  done  in  cubic  yards  for  trench  work  and  the 
value  thereof,  do  not  indicate  that  by  the  words  "cubic  yards'* 
was  meant  anything  else  than  the  statutory  cubic  yard,  and  are 
not  to  be  considered  as  a  construction  of  the  contract  that  the 
contractor  was  not  to  be  allowed  double  measurement  for  such 
work,  as  the  statute  required,  unless  there  is  special  agreement 
to  the  contrary.     lb. 

CONTRIBUTION. 

Administration:  Sale  of  Interest  by  Heir:  Voluntary  Oonyeyance 
by  Other  Heirs  to  Pay  Debts.  The  joining  by  non-indebted  heirs 
of  an  estate  in  the  course  of  administration,  in  a  private  sale 
and  conveyance  of  other  estate  lands,  to  obtain  money  with  which 
to  pay  debts  primarily  those  of  another  heir,  but  allowed  against 
decedent's  estate,  and  the  payment  thereby  of  such  debts,  can- 
not be  considered  as  a  voluntary  loaning  by  such  heirs  to  such 
debtor  heir  or  to  the  estate  of  the  money  to  pay  his  or  its  debts, 
but  are  acts  in  their  nature  .  coercive,  brought  by  his  delin- 
quency, and  neither  he,  nor  another  claiming  his  interest  in  an- 
other tract  as  purchaser  at  the  foreclosure  of  a  deed  of  trust  made 
by  him  after  decedent's  death  to  pay  his  individual  debts,  can  take 
advantage  of  a  situation  brought  about  by  his  wrong.  An  heir  in- 
debted to  decedent's  estate,  by  reason  of  decedent's  suretyship 
for  him  or  otherwise,  has  in  equity  against  the  other  heirs  no 
definite  share  or  interest  in  the  estate,  unless  he  pays  such  in- 
debtedness, and  falling  to  do  so  his  interest  or  share  is  cyt 
down  to  the  extent  of  his  debts  to  the  estate;  and  the  purchaser 
at  the  foreclosure  of  a  deed  of  trust,  by  which  he  conveys  his 
interest   in  the  remaining  lands  to  secure  the  pa^^ent   of   an 
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individual  debt,  takes  subject  to  the  right  of  the  other  heirs, 
who  have  conveyed  estate  lands  to  pay  estate  debts,  td  be  re- 
imbursed out  of  his  original  share  in  such  lands.  Ridings  v. 
Bank,  288. 

CONVEYANCES. 

1.  Deed  as  Mortgage:  The  l^ord  Redeem:  Intention.    Whether  or  not  a 

deed,  otherwise  absolute.  Is  to  be  construed  to  be  a  mortgage,  is 
not  to  be  determined  by  the  use  of  the  word  "redeem"^  used  in  a 
stipulation  clause  therein  by  which  the  grantee  agrees  that  the 
grantors  "may  at  any  time  within  ten  years  redeem  said  land"  and 
upon  the  payment  of  a  named  sum  of  money  he  "will  reconvey"  to 
them,  for  though  the  word  is  appropriate  to  express  an  equitable 
right  of  redemption,  it  is  not  of  fixed  meaning,  and  the  nature 
of  the  instrument,  whether  mortgage  or  conditional  sale,  is  not 
determined  by  its  use,  but  by  the  intention  of  both  parties  at  the 
time  it  was  made.  If  made  to  be  a  mortgage  it  retains  the  charac- 
ter then  intended;  otherwise,  a  deed  absolute  on  its  face,  with  an 
agreement  to  reconvey  upon  conditions,  cannot  be  construed  to  be 
a  mortgage,  but  is  a  conditional  sale  or  deed  of  purchase.  Carson 
V.  Lee,  166. 

2.  Covenants:  In  Deed  and  Mortgage.  A  vendee  who  secures  pay- 
ment to  his  vendor  of  the  price  of  his  purchased  property  by  mort- 
gaging back  with  convenants  the  estate  granted,  does  not  thereby 
release  the  vendor  from  liability  on  his  similar  covenants.  Cros- 
by V.  E^rans,  202. 

8.  :  :  Bunning  With  the  Land.  The  covenant  of  inde- 
feasible seizure  runs  with  the  land  when  the  deed  containing  it 
passes  any  interest  to  carry  the  covenant  along,  the  purpose  being 
to  enable  a  remote  grantee  substantially  damaged  by  the  breach 
to  recover  his  damage;  but  a  purchase-money  mortgage  or  deed 
of  trust,  given  by  a  grantee  who  suffers  from  his  grantor's  broken 
covenant,  does  not  carry  back  to  the  grantor  the  right  to  sue  on  the 
covenants  in  the  original  deed   or  cancel  those  covenants.     lb. 

4.  Latent  Ambiguity:  Admissibility  of  Acts  of  Parties.  When  there 
is  a  latent  ambiguity  in  the  description  of  land  as  contained  in 
the  deed,  the  circumstances  and  situation  of  the  parties  and 
the  construction  they  have  put  upon  the  deed  by  their  acts,  are 
admissible  in  evidence;  but  when  the  language  of  the  deed 
contains  no  ambiguity,  or  when  such  language,  applied  to  the 
subject-matter  and  circumstances,  leaves  no  substantial  doubt 
as  to  the  property  conveyed,  then  the  acts  of  the  parties  under  the 
deed  are   inadmissible.     Korneman  v.   Davis,   234. 


^:  Quantity.     An  estimate  of  the  land  conveyed  by  a  deed 

as  "abo(ut  thirty  acres"  is  a  part  of  the  description,  and  may 
be  used  to  ascertain  the  particular  thing  conveyed.     lb. 

:    Beneficent    Acts    of    Grantor.     Where    a    father  con- 


veyed thirty  acres  of  land  lying  south  of  a  creek,  as  a  gift  to  a 
daughter,  reserving  a  life  estate  to  himself,  the  taking  possession 
by  the  daughter  of  an  adjoining  four-acre  tract  lying  east  of  the 
creek  and  his  acquiescence  therein,  a  gift  of  a  small  amount  of  mon- 
ey arising  from  the  sale  of  logs  therefrom  and  a  failure  of  the 
father  to  object  to  her  taking  timber  therefrom  to  build  an  ice- 
house, are  to  be  regarded  as  other  acts   of  kindness  towards  the 
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daughter  without  regard  to  his  or  her  legal  rights,  and  not  as  an 
interpretation  hj  conduct  of  the  description  of  the  land  contained 
in  the  deed,  and  are  not  admissihle  to  show  that  the  four-acre 
tract  was  conveyed.    Korneman  v.  Davis,  234. 

7.  Interest  and  Kot  Land.  The  granting  clause  of  a  deed 
of  trust  whereby  the  grantor  doth  "grant,  bargain,  sell,  • 
convey  and  confirm  unto  the  said  second  party  the  following  real 
estate:  All  of  his  right,  title,  share  and  estate  in  and  to"  certain 
lands,  conveys  whatever  interest  the  grantor  has,  but  not  the  land 
Itself.  The  words  "grant,  bargain,  sell,  convey  and  confirm**  do 
not  purport  to  convey  or  warrant  the  land,  or  any  particular  in- 
terest therein,  but  only  such  right,  title,  interest  or  estate  as  the 
grantor  has,  whatever  that  interest  Inay  be.  Ridings  v.  Bank, 
288. 

8. ^:     Administraticni:    Innocent    Purchaser.      A    purchaser  for 

value  at  the  foreclosure  sale  of  a  deed  of  trust  by  which  the 
grantor  conveyed  his  interest  in  certain  land,  and  not  the  land 
itself,  made  during  the  course  of  the  administration  of  his  father's 
estate  to  secure  the  payment  of  his  individual  debt,  acquired 
whatever  right,  title  and  interest  the  grantor  had,  subject  to  all 
equities  the  other  heirs  had  against  his  share  or  interest  in  said 
property.  A  purchaser  at  said  foreclosure  sale,  though  for  value, 
is  not  an  innocent  purchaper,  but  similar  to  the  grantee  in  a  quit- 
claim deed,  who  takes  with  notice,  actual  or  constructive,  of  the 
equities  of  third  parties.    lb. 

9.  Description:  Starting  Point:  Parallelogram  Presumed.  A  lease 
which  describes  a  tract  in  the  City  of  St  Liouis  and  State  of 
Missouri  as  "one  hundred  feet  running  westward  on  Coal  Bank 
Road,  beginning  at  private  road  fromting  house,  and  seventy  feet 
running  northward  on  private  road,  beginning  at  Coal  Bank 
Road."  fixes  the  starting  point  at  the  intersection  of  Coal  Bank 
Road  and  the  private  road,  and  that  being  definite,  a  parallelo- 
gram, one  hundred  by  seventy  feet,  will  be  presumed;  and  a 
definite  tract  extending  one  hundred  feet  westward,  from  the 
intersection  of  the  two  roads,  along  the  north  side  of  Coal 
Bank  Road,  and  seventy  feet  northward  along  the  west  line  of 
the  private  road,  was  described.     Kleine  v.  Kleine,  317. 

10.  Signing  Deed:  With  Lead  PendL     A  deed  or  lease  is  not  invalid 

because  signed  by  lead  pencil,  instead  ctf  pen  and  ink.    lb. 

11.  Voluntary:    Ko   Consideration:    Cancellation:    Lien.     A  deed  made 

by  a  grantor  in  full  possession  of  his  faculties  and  fn 
no  wise  Induced  by  undue  influence  or  fraud,  but  voluntarily  and 
of  his  own  volition  and  without  any  agreement  or  promise  on  the 
part  of  the  grantee,  either  directly  or  through  others,  to  either  pay 
money  therefor  or  to  support  and  care  for  the  grantor  in  his  old 
age,  but  made  in  pursuance  of  a  long-cherished  purpose  to  so  dis- 
pose of  the  land,  either  by  deed  or  will,  that  the  grantee  would 
own  it  after  the  grantor's  death,  cannot  be  set  aside,  nor  can  a  lien 
be  declared  on  the  land  for  supposed  damages.  Hardaway  v. 
Hardaway,   403. 

12.  Mutual   Mistake:    Intention:    Beformation.     A   deed    is    presumed 

to  express  the  final  agreements  of  the  parties  only  when  It  in 
fact  expresses  their  intention.  Where  the  intention  of  the  parties 
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is  not  expressed,  but  the  deed  recites  mutual  mistakes,  a  court 
of  equity  can  reform  it  to  express  their  intention.  Maze  v. 
Boehm,  507. 

13.  Existence  of  Deed:  Presumption:   Payment  of  Taxes.     In  the  ab- 

sence of  any  record,  proof  that  a  deed  was  made  by  the  patentee 
to  defendant's  ancestor  may  be  made  either  (1)  by  proof  of 
such  facts  as  will  raise  a  presumption  that  such  deed  was  made 
or  (2)  by  direct  evidence  that  such  deed  was  made  and  had 
been  lost  or  destroyed.  But  the  presumption  that  a  deed  was 
made  cannot  arise  from  the  mere  payment  of  taxes  for  a  period 
of  years,  either  by  such  ancestor  or  his  heirs  or  grantees;  but 
ancient  and  long  possession,  coupled  with  other  circumstances, 
will  justify  the  presumption.  Nor  will  evidence  that  defendant's 
ancestor  was  in  possession  of  a  patent,  in  which  he  was  not 
named  as  patentee,  aid  the  presumption  that  a  deed  was  made  by 
said  patentee  to  him  as  grantee.  And  the  presumption  aside, 
and  no  record  of  a  deed  or  possession  of  the  land  being  shown, 
the  evidence  should  show  a  deed  in  fact.    Brooks  v.  Roberts  551. 

14.  Construction:  The  Whole  Instroment:  Granting  Clause:  Haben- 
dum. In  construing  a  deed,  the  intention  of  the  parties,  as 
gathered  from  the  entire  instrument,  together  with  the  surround- 
ing  circumstances,  are  to  be  ascertained  and  given  effect,  unless 
in  conflict  with  some  positive  rule  of  law  or  repugnant  to  the 
terms  of  the  grant  itself;  and  in  gathering  such  intention  from 
the  instrument,  the  court  will  ignore  technical  distinctions  be- 
tween the  various  parts  and  seek  the  grantor's  intention  from 
them  all,  without  undue  preference  to  any,  giving  due  effect  to 
all,  even  to  the  extent  of  allowing  the  habendum  clause  to  qualify 
or  control  the  granting  clause  where  it  is  manifest  that  the  form- 
er, in  connection  with  the  whole,  more  nearly  expresses  the  gran- 
tor's intention.    Welch  v.  Finley,  684. 

15.  ?— :   — :    :    Parenthetical  Clause.     The    deed   made 

in  1867  recited  that  the  grantors,  "in  consideration  of  the 
regard  and  afTection  we  have  for  our  daughter  P^nnie  E.  Finley 
and  of  the  payment  of  eight  hundred  dollars  by  William  Finley." 
do  ''hereby  convey    and  sell    to    said  Fannie    and    William    two 

hundred  and  fifty  acres most  eastern  fifty  acres  is    the  land 

sold  to  William  Finley  the  other  two  hundred  acres  we  give  to 
Fannie."  Held,  that  the  granting  clause  is  a  clear  and  unam- 
biguous conveyance  to  Fannie  and  William,  and  is  not  limited  by 
the  last  parenthetical  words,  which  are  of  doubtful  and  uncertain 
meaning  and  application. 

Held,  by  WILLIAMSON.  J.,  dissenting,  with  whom  BLAIR  and 
GOODE,  JJ.,  concur,  that  if  an  estate  by  the  entirety  had  been 
intended  the  intention  would  have  been  expressed  in  some 
other  w6rds  than  the  mere  granting  clause,  and  that  the  in- 
strument as  a  whole  declared  an  express  purpose  of  a  sale  of 
fifty  acres  to  William  and  a  gift  of  two  hundred  to  Fannie, 
and  that  purpose  is  strengthened  by  the  order  in  which  the 
grantees  are  named,  in  that  the  granting  clause  says  that  the 
grantors  "convey  and  sell  to  Fannie  and  William,"  which  in 
effect  means  that  they  convey  to  Fiannie  and  sell  to  william 
lb. 
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16.  :    — ' :    :    :    No    Several    Tract:    Hasbaad 

and  Wife:  diaage  in  Law.  That  the  clear  words  of  the  grant- 
ing clause  were  not  restricted  by  the  ambiguous  subsequent 
clause  is  reinforced  by  two  other  facts:  iirst,  the  deed  contains  no 
word  or  phrase  indicating  that  the  grantors  Intended  to  conyey 
in  severalty  to  their  daughter  and  her  husband  distinct  parcels; 
and,  second,  at  the  time  the  deed  was  made  (1867)  the  notion  of 
unity  of  property  and  person  of  husband  and  wife  was  firmly  fixed 
in  the  popular  mind  and  in  the  law,  and  it  was  not  unusual  for  a 
father,  when  he  gave  real  estate  as  an  advancement  to  a  daughter, 
to  deed  it' to  both. 

Heia,  by  WILLIAMSON,  J.,  with  whom  BLAIR  and  GOODB,  JJ., 
concur,  that  a  gift,  by  deed,  to  the  daughter  alone»  had  n6 
tendency  to  divert  the  title  from  the  descendants  of  the  gran- 
tors, and  to  construe  the  deed  in  judgment  as  a  conveyance 
of  an  estate  by  the  entirety  to  the  grantors'  daughter  and 
her  husband,  and  the  vesting  of  the  title  first  in  him  by  her 
death  and  then  in  his  collateral  kindred  upon  his  death  is  to 
vest  the  title  in  strangers  to  the  grantors'  blood,  which  is  a 
result  in  no  wise  contemplated  by  the  terms  used  in  the  deed. 
Welch  V.  Finley,  684. 

17.  :    The  Word    "Sold."      The   word    "sold,"    unaccompanied 

by  others  of  apter  significance^  is  not  ordinarily  a  word  of  con- 
veyance, but  will  be  so  considered  in  a  proper  setting,  or  where 
dearlv  so  intended 

Held,  by  WILLIAMSON,  J.,  with  whom  BLAIR  and  GOODB.  JJ., 
concur,  that  the  natural  order  of  the  words  in  a  conveyance, 
and  the  uisual  sequence  of  events,  is  "sell  and  convey,"  and 
not  "convey  and  sell;"  and  this  reversal  of  the  order  in  a 
deed  by  parents  to  a  daughter  and  her  husband,  by  which 
they  "convey  and  sell  to  Fannie  and  William,"  is  of  signifi- 
cance, for  there,  the  deed  expressing  as  its  consideration  re- 
gard and  affection  for  the  daughter  and  a  payment  of  $800  by 
her  husband,  the  meaning  is  that  they  conveyed  to  the 
daughter  (the  two  hundred  acres  subsequently  mentioned  in 
the  deed)  and  sold  to  him  (the  fifty  acres  mentioned  there- 
in),   lb. 

EVIDENCE. 

1.  Deed:  Intention:  Extraneous  Evidence.  The  terms  of  a  deed  may 
show  so  clearly  on  its  face  the  real  understanding  of  the  parties, 
that  no  aid  from  extraneous  circumstances  is  required  or  per- 
mitted to  interpret  it.  On  the  other  hand,  it  may  leave  the  question 
whether  it  is  a  mortgage  or  deed  of  pnr'^^ase  in  such  doubt,  that 
extraneous  evidence  is  necessary  to  determine  its  character,  and 
then  such  evidence  is  competent.    Carson  v.  Lee,  166. 

2.   :  :  Bepasrment.    The  fact  that  the  stipulation  in  the 

deed  permitting  the  grantors  to  redeem  and  obligating  the  grantee 
to  reconvey  on  the  payment  of  a  named  sum,  contained  no  agree, 
ment  binding  the  grantors  to  pay  the  sum  named  or  any  part  of 
it,  is  a  circumstance  of  weight,  though  not  conclusive,  in  determin- 
ing whether  or  not  the  instrument  was  a  mortgage.    lb. 

3.  :  PosseaEdon:  Taxes:  Surplus  After  Pairing  Debts.    The  f^cts 

that  the  grantee  was  put  into  possession  when  the  instrument  was 
executed,  that  he  was  by  it  required  to  pay  the  taxes  thereafter. 
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.  and  where  the  grantors  were  financially  embarrassed,  that  the  con- 
sideration was  more  than  grantors'  debts  paid  by  him  and  the 
balance  was  turned  over  to  them,  without  note  or  other  eyidence 
of  a  loan,  all  likewise  point  significantly  to  a  conclusion  that  the 
instrument  was  not  a  mortgage.    lb. 

4.  :  Subsequent  Indenmlfjrlng  Bond.  The  fact  that  the  purchaser 

from  the  grantee  in  a  deed  which  contained  a  stipulation  that  the 
grantors  might  redeem  upon  the  payment  of  a  named  sum  of 
money,-  exacted  of  the  surviving  grantor  and  the  grantee  a  bond 
to  indemnify  himself  against  loss  because  of  an  apprehended 
possible  right  in  the  heirs  of  the  deceased  grantor  to  redeem,  and 
that  of  the  purchase  price  paid  by  said  purchaser  a  part  was  paid 
to  said  surviving  grantor,  whose  ten-year  right  to  repurchase  had 
not  expired,  sheds  no  light  on  said  original  transaction  and  has 
no  tendency  to  prove  that  said  original  dee4  was  a  mortgage,  for 
the  character  of  the  transaction  was  fixed  when  said  deed  was 
made.    lb. 

6.  Charity:  Shown  by  Articles:  Paxx>l  Evidence.  An  assocdation 
whose  purposes  are  to  nurse  the  siclE  and  establish  and  support  a 
home  where  deaconesses  are  to  bei  educated  and  trained  to  serve 
as  nurses  for  sick  and  aged  persons  admitted  to  the  home,  whose 
members  are  required  to  believe  in  the  creed  of  the  Apostles  and 
are  to  pay  annual  dues  and  receive  no  dividends  or  compensation, 
and  whose  directors  have  no  power  to  distribute  funds  to  its  mem- 
bers  as  profits  or  otherwise,  but  only  to  use  them  to  carry  out  its 
charitable  and  benevolent  objects,  is  a  charitable  association.  And 
all  these  facts  appearing  from  its  articles,  of  association,  parol  evi- 
dence to  show  its  charitable  character  is  not  necessary,  but  evi- 
dence to  the  effect  that  its  funds,  whether  received  from  dues 
or  donations  or  derived  from  pay  patients,  were  held  in  trust  for 
the  charitable  and  benevolent  purposes  of  the  organization,  does 
not  destoy  or  alter  its  character  as  a  charity.  Nicholas  v.  Dea- 
coness Home,  182. 

6.  Practice:  Further  Evidence  After  Demurrer.  To  permit  plain- 
tiff  to  introduce  further  evidence  after  he  has  rested  and  after 
a  demurrer  to  the  case  as  then  made  has  been  argued  is  a  matter 
within  the  trial  court's  discretion.    Crosby  v.  EVans,  202. 

7.  Conveyance:  Latent  Ambiguity:  Admisaiblllty  of  Acts  of  Parties. 
When  there  is  a  latent  ambiguity  in  the  description  of  land  as  con- 
tained in  the  deed,  the  circumstances  and  situation  of  the  parties 
and  the  construction  they  have  put  upon  the  deed  by  their  acts, 
are  admissible  in  evidence;  but  when  the  language  of  the  deed 
contains  no  ambiguity,  or  when  such  language,  applied  to  the  sub- 
ject-matter and  circumstances,  leaves  no  substantial  doubt  as  to 
the  property  conveyed,  then  the  acts  of  the  parties  under  the  deed 
are  inadmissible.    Koriieman  v.  Davis,  234. 

8.  Account  Rendered:  Implied  Acquiescence  and  PromlM:  Reasonable 
Time.  What  constitutes  a  reasonable  time  in  which  to  object  to 
an  account  rendered  depends  on  the  circumstances  of  the  par- 
ticular case.  One  circumstance  is  the  local  situation  of  the 
parties.  Acquiescence  for  a  whole  year,  without  objection  by 
the  female  owner  of  a  large  farm,  in  the  itemized  accounts  ren- 
dered by  her  agent,  accompanied  by  a  letter  explaining  her  over- 
draft and  the  amount  credited  on  her  note  foir  money  advanced 
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by  him,  and  calling:  attention  to  the  balance,  together  with  other 
letters  written  in  the  subsequent  months  to  each  other  in  which 
reference  is  made  to  the  state  of  the  account,  amounts  to  an  ac- 
count stated,  and  in  the  absence  qf  fraud,  mistake  or  accident 
forecloses  a  readjustment.    Dameron  v.  Harris,  247. 

9.  Account  Book  Entries:  Oontemporaneoos.  Begular  entries  in  an  ac- 
count book  made  in  the  course  of  business  to  be  competent  as  evi- 
dence and  an  exception  to  the  rule  against  hearsay  must  be  made 
at  the  time  of  the  transaction  noted,  or  soon  enough  after  the 
event  to  be  in  the  nature  of  res  gestae  and  to  render  It  unlikely 
that  they  were  the  result  of  a  design  to  defraud,  concocted  by  the 
entrant  after  Ihe  occurrence.  But  if  they  were  made  immediately 
following  the  transaction  if  it  occurred  in  the  office  where  the  ac- 
count book  was  kept,  or  promptly  after  the  agent's  return  thereto 
from  the  place  where  the  business  was  transacted,  they  are  sub- 
stantially contemporaneous,  and  competent.     lb. 

10.  Description  of  Lands:  Ambiguity:  Extrinsic  Evidence.  Extrinsic 
evidence  is  always  admissible  to  explain  the  calls  in  a  deed  and 
for  making  certain  any  ambiguity  in  the  description.  If  a  sur- 
veyor can  take  the  deed  and  from  Its  descriptions,  locate  with  cer- 
tainty the  definite  tract  Intended  to  be  conveyed,  the  description 
is  sufficient.    Kleine  v.  Kleine,  317. 

11.  Experiments:  Similar  Conditions.  For. experiments  made  to  deter- 
mine whether  certain  signs  painted  on  the  automobile  truck 
which  struck  the  plaintiff  were  visible  by  plaintiff  and  his  com- 
panion, conditions  under  which  the  incident  in  dispute  happen- 
ed must  be  the  same  in  essential  particulars  as  those  under  which 
the  tests  were  made;  and  in  this  case,  in  which  was  admitted  the 
testimony  of  several  witnesses  for  plaintiff  to  prove,  by  way  of  ex- 
periments, that  it  was  possible  for  the  two  boys  to  have  read  the 
sign,  as  they  testified  they  did,  it  is  held  that  the  conditions  were 
not  sufficiently  reproduced  in  the  experiments  for  the  result  to  be 
admitted  in  evidence.    Ballman  v.  Teaming  Co.,  342. 

12.  Former  Pleading.  An  answer,  abandoned  by  the  filing  of  an  am- 
ended one,  may  be  offered  in  evidence  by  plaintiff  as  an  admission 
on  defendant's  part.    Parsons  v.  Harvey,  413. 

13.  One  Party  Dead:  Denial  of  Other  Testimony.  In  a  suit  on  a  note 
given  by  defendant  to  his  deceased  mother,  defendant  is  a  com- 
petent witness  to  deny  conversations  occurring  after  her  death 
to  which  plaintiff's  witnesses  have  testified,  but  he  is  not  a  com- 
petent witness  to  deny  that  a  conversation  took  place  between  him 
and  her  wherein  he  agreed  to  pay  her  funeral  expenses  in  addition 
to  the  amount  of  the  note.    lb. 

14.  Deed:  Eeformation:  Character  of  Proof.  The  burden  of  proof  is  on 
the  party  asserting  that  the  deed  did  not  express  the  intention  of 
the  parties,  to  establish  the  mistake  and  its  mutuality,  but  such 
proof  need  not  reach  the  high  standard  of  beyond  a  reasonable 
doubt,  but  is  sufficient  if  cogent,  clear  and  convincing.  Maze  v. 
Boehm,  507. 

15.  Limitations:  Possession:  Pertinent  to  Gk>od  Faith.  Although  a  suit 
to  quiet  title  does  not  turn  on  the  question  of  adverse  possession, 
but  a(n  the  issue  of  mutual  mistake  in  the  description  of  the  land 
in  the  deeds  under  which  defendants  claim,  testimony  regardini? 
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their  possession  is  pertinent  for  consideration,  as  showing  their 
good  faith  and  intention  in  the  transaction  out  of  which  their 
claim  originated.    Ih. 

16.  Oross-Examlnation  of  Own  Witness:  Kew  Matter.  Where  a  wit- 
ness for  defendant,  on  his  cross-examination  hy  the  State,  has 
testified  to  material  new  matter,  the  counsel  for  defendant,  in 
re-examining  him  as  to  such  new  matter,  is  entitled  to  a 'specific 
answer,  and  an  objection  to  such  re-examination  is  not  to  be 
sustained  on  the  theory  that  he  is  defendant's  witness  and  de- 
fendant's counsel  is  not  entitled  to  cross-examine  him.  The  new 
matter  having  been  brought  out  by  the  State,  defendant  is  en- 
titled to  have  the  witness  state  exactly  what  defendant  said  to 
him,  and  not  his  mere  conclusion.    State  v.  Barnes,  514. 

17.  Other  Disconnected  DiiAcultles.  Ehridence  of  quarrels  and  violent 
threats  by  defendant  with  other  parties,  prior  to  the  homicide  but 
on  the  same  night,  with  which  deceased  was  in  no  wise  connected 
and  was  not  present,  is  not  admissible.    State  v.  Palmer,  525. 

18.  Venue:  How  Proven.  Venue  in  a  criminal  case  may  be  established 
in  the  same  way  as  any  other  material  fact.  It  may  be  establish- 
ed by  direct  testimony,  or  it  may  be  inferred  by  the  jury 
from  all  facts  and  circumstances  in  evidence  from  which  the  in- 
ference may  be  reasonably  drawn.  The  inference  that  the  homicide 
was  committed  in  the  county  in  which  the  information  was  filed 
may  be  drawn  from  testimony  showing  that  a  certain  school 
house  was  in  the  county  and  west  of  its  east  county  line,  and  that 
deceased  was  shot  650  feet  west  of  the  school  house.    lb. 

19.  Verdict:  Excessive:  $10,000.  Under  the  Federal  Act,  an  injured  em- 
ployee is  entitled  to  such  damages  as  will  compensate  him 
for  expenses  incurred,  loss  of  time,  suffering  and  diminished 
earning  power,  and  the  amount  recoverable  is  not  otherwise  limit- 
ed or  restricted,  except  where  he  has  been  guilty  of  contributory 
negligence;  and  there  being  no  such  negligence,  a  verdict  of 
$10,000  for  the  loss  of  an  arm  and  a  gash  above  the  eye  which  im- 
pairs the  sight,  supported  by  substantal  evidence  and  approved 
by  the  trial  court,  vested  with  authority  to  set  it  aside  if  exces- 
sive, is  approved.    Lock  v.  C,  fe.  ft  Q.  Ry.  Co.,  532. 

20.  Substantial  for  PlaintifT:  Appellate  Practice.  If  plaintifTs  testi- 
mony  that  he  stumbled  over  a  brake-beam  lying  in  defendant's 
railroad  yard  is  substantial,  and  is  not  contrary  to  reason,  the 
appellate  court  will  accept  the  verdict  of  the  jury  finding  it  to  be 
true.    lb. 

21.  Dangerous  Place:  Bralce-Beam  in  Yards:  Oontftructlye  Kotice 
of  Location.  At  different  times  cars  were  repaired  in  defendant's 
railroad  yard,  their  parts  separated,  and  it  was  customary  to  take 
out  brake-beams  and  drop  them  near  at  hand,  to  be  subsequently 
removed;  a  car  was  being  repaired  near  the  scene  of  the  accident 
on  the  day  preceding  it;  the  yard  belonged  to  defendant  and  was 
fenced;  and  plaintiff,  a  switch-tender,  testified  that  having  align- 
ed the  rails  so  as  to  permit  a  train  to  pass,  at  four  o'clock  of  a 
dark  and  rainy  December  morning,  he  started  to  walk  across  the 
yard  to  a  shanty  where  he  stayed  when  not  engaged  in  adjusting 
the  switches,  and  while  looking  ahead  to  determine  his  course, 
he  stumbled  over  a  brake-beam,  fell  to  the  ground,  and  before  he 
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could  arise  a  switch  engine  on  a  lead  track  struck  him.  Held, 
that  the  other  facts  were  circumstances  confirmatory  of  plain- 
tiffs testimony,  and  that,  under  the  Federal  Employers'  Liability 
Act,  defendant  cannot  escape  liability  on  the  ground  that  the 
evidence  failed  to  show  it  had  either  actual  or  constructive  notice 
of  the  location  of  the  brake-beam.    Lock  v.  C,  B.  &  Q.  Ry.  Co.,  532. 

22.  Brake-beam  in  Yards:  Oonstructlve  Notice:  Act  of  Servant.  Under 
the  Federal  Employers'  Liability  Act,  a  switch-tender  is  not  re- 
quired to  show  a  negligent  placing  of  a  brake-beam  in  the  railroad 
yards,  over  which  he  stumbled  and  fell;  but  the  leaving  of  the 
beam  at  said  point  was  a  negligent  act  and  bound  the  company  as  ^ 
effectually  as  if  it,  as  princli>al,  had  left  it  there.    lb. 

23.   :  :  Evidence  of  Customary  Acts.     Where  the  railroad 

yard  through  which  the  switch-tender  passed  in  going  in  the 
night  time  to  a  shanty  in  which  he  stayed  between  his  acts  In 
aligning  tracks,  was  used  by  defendant  in  the  conduct  of  its 
business,  testimony  that  it  was  the  practice  of  the  employees  to 
scatter  materials  over  the  yard  in  repairing  cars  is  admissible, 
the  switch-tender  having  stumbled  over  a  brake-beam  in  the  yards 
and  having  been  injured  thereby.  While  such  acts  are  in  a  sense 
collateral,  an  inference  of  fact  bearing  on  the  particular  act  of 
negligence  may  properly  be  drawn  from  them.    lb. 

24.   :  :  Collateral  Fict     The  rule  is  that  if  a  collateral 

fact  bearing  on  the  main  issue  is  so  intimate  and  valuable  as  to 
tend  to  prove  the  main  fact,  it  is  competent  evidence.    lb. 

25.  Intent:  Specific  Proof:  Inference.  Even  if  proof  of  specific  in- 
tent to  maim  another  is  necessary  in  view  of  the  language  of  the 
statute,  proof  of  facts  from  which  the  intent  may  be  inferred  is 
sufficient;  and  such  inference  may  be  drawn  from  proof  that  de- 
fendant shot  another  with  a  double-barreled  shot-gun,  loaded  with 
leaden  balls  and  gun  powder,  on  purpose  and  of  malice  afore- 
thought, and  inflicted  wounds  calculated  to  main.  State  v.  Fos- 
ter, 618. 

26.  :  To  M^dm:   Bfeaning.    The  word  "maim"  has  no  technical 

meaning,  but  means  to  inflict  some  serious  bodily  injury.  Thus 
classified,  there  is  no  occasion  to  couple  the  commission  of  the 
act  of  shooting  at  another  with  a  specific  "Intent  to  malm"  in 
order  to  constitute  the  offense  denounced  by  the  statute  (Sec 
4481,  R.  S.  1909).    lb. 

27.  Impeachment:  Place  of  Besidence.  Objections  to  an  inquiry 
of  witnesses  for  their  knowledge  of  plaintifTs  general  reputation 
in  a  given  place,  is  not  an  objection  to  their  competency  to  testify. 
Ulrich  V.  C,  B.  &  Q.  Ry.  Co.,  697. 

28.  :  Ckneral  Beputaitlon:   In  Obmmunity.     Plaintiff  is  subject 

to  impeachment  like*  any  other  witness,  and  general  reputation  Is 
admissible  to  prove  his  character  as  it  exists  at  the  time  of  the 
trial,  and  reputation,  to  be  competent,  must  be  made  up  of  what 
is  generally  said  of  the  witness  by  those  who  have  sufficient  op- 
portunity to  observe  his  life  and  actions,  and  ordinarily  they  are 
the  persons  in  the  neighborhood  or  community  in  which  he  re- 
sides, but  it  is  not  impossible  for  him  to  have  a  general  reputation 
for  veracity  in  more  than  one  community.    lb. 
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29.  :  :  :  Former  Beaidenca.    The  discretion  of  the 

trial  court  is  not  abused  by  the  admission  of  testimony  relating 
to  the  witness's  reputation  in  a  community  in  which,  beginning 
nine  or  ten  years  previously,  he  resided  for  several  years,  and  in 
which  he  was  widely  and  generally  known  and  which  he  frequent- 
ly revisited  and  there  plied  his  vocation  of  selling  spectacles  and 
jewelry.     lb. 

30.  :     :     Kelghborhood     aiod     Community.       The     term 

"neighborhood"  or  "community"  is  not  susceptible  of  exact  geo- 
graphical definition,  but  means  in  a  general  way  the  place  where 
the  person  has  established  a  reputation,  whether  that  be  his  pres- 
ent or  former  residence  or  place  of  business.  It  is  not  necessarily 
confined  to  a  particular  locality,  but  may  be  co-extensive  with  his 
residence  or  place  of  business,  or  both,  or  to  places  of  present  and 
former  residence,  if  he  in  such  places  came  into  such  frequent 
association  with  persons  there  as  to  establish  a  reputation.  In 
the  absence  of  a  showing  to  the  contrary,  the  inquiry  as  to  his 
reputation  should  be  confined  to  the  neighborhood  of  residence; 
but  where  there  are  additional  facts  to  show  the  establishment  of 
a  reputation  elsewhere,  the  court  does  not  abuse  its  discretion  by 
permitting  witnesses  to  testify  what  his  general  reputation  in 
such  other  place  is  or  was.     lb. 

EXCAVATIONS. 

1.  Measurements:  Statute  Part  of  Ckmtract.  The  statute  (Sec. 
11971,  R.  S.  1909)  applies  to  contracts  for  making  earth  ex- 
cavations and  must  be  read  as  a  part  of  every  contract  pertaining 
thereto.  Any  rates  expressed  in  the  contract  must  be  considered 
in  connection  with  the  statute.  Const.  Co.  v.  Gllsonite  Const. 
Co.,  629. 

2.  ^-^ :    Trenches:   Pier  Holes:    Special  Agreement.     The   statute 

(Sec.  11971,  R.  S.  1^9)  provides  that  earth  excavations, 
where  no  special  agreement  is  made  as  to  measurements,  shall  be 
measured  by  the  cubic  yard,  and  that  for  trenches  and  pier  holes 
double  measurements  shall  be  allowed.  The  contract  provided 
that  the  price  for  excavating  trenches  should  be  $1.15  "per  cubic 
yard."  Held,  that  there  was  no  special  agreement  as  to  the 
measurement  of  trenches,  but  the  contract  called  for  the  statu- 
tory "cubic  yard,"  and  the  contract  and  statute,  when  considered 
together,  meant  that  there  should  be  twice  as  many  cubic  yards 
in  the  same  number  of  cubic  feet  in  the  excavation  of  trenches 
as  there  are  in  other  excavations.  And  the  same  is  true  of  pier 
holes;  where  the  contract  said  that  the  price  for  the  excavation 
for  pier  holes  should  be  $2  "per  cubic  yard/'  it  meant  that  the 
whole  number  of  cubic  yards  of  27  cubic  feet  each  thus  excavated 
should  be  doubled.  In  each  case  the  words  "cubic  yard"  used  in 
the  contract,  when  applied  to  trenches  and  pier  holes,  meant  just 
one-half  the  volume  o»f  an  ordinary  cubic  yard.    lb. 

3.   :  :  :   :   In  Spedflcations.     The  contract 

made  the  specifications  "in  their  entirety"  a  part  of  the  excava- 
tion contract,  and  they  provided  that  "proposals  for  the  foregoing 
work  are  to  be  based  on  the  cubic  yard,"  first,  "for  the  trenches 
for  retaining  walls,"  and,  second,  "for  the  main  body  of  the  ex- 
cavation," and  that  "estimates  are  to  be  based  upon  the  actual 
amount  of  material  removed   according  to  surveys   taken   from 
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time  to  time,  by  a  competent  engineer  employed  by  the  owner.*' 
Held,  first,  that  the  last  clause  was  not  Inserted  for  the  purpose 
of  indicating  how  measurements  should  be  made,  but  for  the  pur- 
pose of  designating  by  whom  they  should  be  made;  and,  second, 
there  was  no  special  agreement  as  to  the  measurements,  and  the 
statutory  cubic  yard  was  meant,  and  the  statute  says  that  for 
excavations  for  "trenches  and  pier  holes  double  measurements 
shall  be  allowed."    Const.  Co.  v.  Gilsonite  Const.  Co.,  629. 

FRAUD. 

Account  Bendered:  Readjustment:  Oonttnuous  Account:  Fraud  or  Mis- 
take. Acquiesence  in  an  account  stated  does  not  preclude  one  of 
the  parties  from  showing  that  certain  items  were  not  embraced  in 
it,  if  a  proper  suit  is  brought  to  amend  the  adjustment  for  fraud, 
mistake  or  accident;  but  such  a  suit  must  proceed  upon  the 
theory  that  the  account  had  been  adjusted  and  items  omitted 
which  should  bave  been  included;  if  the  demand  is  based  on  the 
theory  that  the  account  was  a  continuous  one  for  twenty  years, 
with  no  adjustment  of  it  at  any  time,  the  only  question  of  in- 
quiry is  whether  there  had  been  periodical  settlements  within 
those  years,  with  such  acquiescence  therein  for  a  reasonable  time 
under  the  circumstances  as  render  them  accounts  stated,  and  if 
the  facts  establish  those  things  the  settlements  cannot  be  reopened. 
Dameron  v.  Harris,  247. 

FRAUD  AND  DEWEIT. 

1.  Pleading:  Oauae  of  Action.  A  petition  alleging  that  defendants  re- 
presented to  plaintiffs  that  a  certain  tract  of  10.4  acres  was  worth 
$3000  an  acre,  that  is  could  be  bought  for  such  sum,  that  relyinf? 
on  said  representations  plaintiffs  put  up  $16,200  for  the  purchase  of 
a  half  interest  in  the  land,  that  said  representations  were  false 
and  made  to  deceive  and  defraud  plaintiffs,  states  a  cause  of  ac* 
tion  with  sufficient  clearness  to  authorize  the  introduction  of  evi- 
dence to  support  it,  there  being  no  demtirrer  filed.  Thompson  v. 
Lyons,  4a0. 

2.  Verdict  of  Jury.  The  verdict  of  a  Jury  in  an  action  for  fraud  and 
deceit  concludes  the  credibility  of  the  witnesses  who  testified  to 
the  substantial  facts  necessary  to  support  a  petition  stating  a 
cause  of  action.    lb. 

3.  Limitations:  Purchase  of  Land  Situate  in  Another  State:  Appllcatory 
Statute.  In  an  action  for  fraud  and  deceit,  practiced  by  defendants 
upon  plaintiffs,  resulting  in  the  purchase  of  land  situate  in  another 
state,  the  question  of  limitations  is  governed  by  the  statute  of 
such  foreign  state,  since  the  transaction  occurred  in  said  state, 
although  the  suit  is  brought  in  this  State.    lb. 

4.  :  Fraud:  Discovery:  Diligence.    The  statute  of  the  foreign 

state  in  which  the  land  transaction  occurred,  protvidlng  that  "an 
action  for  relief  on  ground  of  fraud"  shall  be  brought  within  two 
years,  but  that  "the  cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud,"  cannot  be  held  to  bar 
the  action  on  the  sole  ground  that  no  facts  were  pleaded  or  prov- 
en to  show  that  reasonable  diligence  was  used  to  discover  the 
fraud.  The  said  statute  has  been  construed  by  the  courts  of  the 
foreign  state  to  mean  that  if  for  any  reason  no  obligation  exists 
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to  consult  the  record  which  the  law  requires  to  be  kept  as  the 
source  of  information,  or  if  the  defrauded  peraon  be  circumvented 
from  taking  advantage  of  his  opportunity,  no  duty  rests  upon  the 
defrauded  person  to  Improve  with  diligence  the  opportunity  of 
learning  that  which  the  record  discloses.  No  duty  rests  upon  the 
defrauded  person  to  examine  records  which  do  not  impart  notice* 
but  which  are  the  records  of  a  private  realty  company,  to  whose 
books  he  has  no  right  of  access.     lb. 

Becorded  Deed:  Oonslderation  of 


One  Dollar.  The  Supreme  Court  of  Kansas  holds  £hat  a  record 
imparts  notice  only  of  what  it  contains.  The  record  of  a  deed 
reciting  a  consideration  of  one  dollar  is  not  notice  that  the  pur- 
chase prtce  of  the  land  was  $14,920,  instead  of  $32,400,  which  de- 
fendants represented  to  plaintiffs  wt*s  the  purchase  price.  That 
record  imposed  no  duty  on  plaintiffs  to  use  diligence  to  discover 
the  fraud.    lb. 


6.  :    :    :    :    Fiduciary   Bebttion:    Partners. 

Where  plaintiffs  and  defendants  had  entered  into  partnership  for 
the  purchase  of  the  land  and  defendants  represented  to  plaintiffs 
that  the  land  was  worth  $32,400  and  induced  plaintiffs  to  put 
up  $16,200  for  the  purchase  of  a  half  interest,  and  with  the  money 
thus  placed  in  their  hands  defendants  bought  the  entire  tract 
for  $14,960,  and  a  deed  conveying  the  tract  to  one  of  them  ex- 
pressed a  consideration  of  only  one  dollar,  there  existed  a  fiduciary 
relation,  and  the  plaintiffs  had  a  right  to  rely  on  defendants' 
representations  and  were  not  required  to  use  diligence  to  discover 
that  they  were  false,  and  the  Statute  of  Limitations  did  not  be- 
gin to  run  until  they  actually  discovered  the  fraud.    lb. 

7.  :  :  :  :  Pleading.    Where  plaintiff  merely 

alleges  that  he  did  not  discover  the  fraud  until  a  certain  date, 
and  defendant,  without  questioning  the  sufficiency  of  the  peti- 
tion, goes  to  trial,  he  cannot  complain  that  the  petition  did  not 
sufficiently  plead  reasonable  diligence  to  discover  the  fraud.  Be- 
sides, where  the  bar  to  the  action  Is  first  raised  by  defendant's 
plea  of  the  statute  of  the  state  where  the  transaction  occurred, 
and  in  reply  to  that  plea  plaintiff  -alleges  that  the  facts  con- 
stituting the  fraud  were  not  discovered  by  him  until  a  certain 
date,  and  no  objection  to  the  sufficiency  of  the  reply  is  made, 
there  is  no  room  for  a  complaint  that  the  petition  did  not  allege 
reasonable  diligence  to  discover  the  fraud.     lb. 

8.  :  :  Time  Between  Death  of  Defendant  and  Adminis- 
tration. The  time  elapsing  between  the  death  of  a  defendant  and 
the  appointment  of  his  administrator  is  excluded  in  computing 
the  time  the  Statute  of  Limitations  has  run.  So  that,  in  an  ac- 
tion for  fraud  and  deceit,  if  the  time  between  the  date  when  the 
fraudulent  transaction  was  closed  up  and  the  date  when  defend- 
ant's administrator  was  brought  in  has  not  been  five  years,  ex- 
cluding the  time  which  elapsed  between  the  death  of  the  defendant 
and  the  appointment  of  his  administrator,  the  action  is  not  barred 
by  the  Missouri  Statute  of  Limitations.     lb. 

9.  Immoral  or  Illegal  Contract:  Unlawful  Use  of  Official  Position:  Be- 
covery.  Courts  refuse  to  grant  relief  for  gambling  and  other  im- 
moral or  unlawful  contracts,  either  by  enforcing  them,  or  by 
awarding  damages  for  the  breach  of  them;  but  where  one  of  the 
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parties  is  defrauded  by  a  transaction  against  public  policy,  he  may 
recover  in  an  action  for  fraud  and  deceit  the  money  fraudulently 
obtained  from  him.  So  that  where  defendants  induced  plaintiffs 
tq  put  up  money  for  a  half  interest  in  land  to  be  purchased  and 
falsely  represented  that  the  property  was  worth  $32,400  and  could 
not  be  purchased  for  less,  and  further  represented  that  plaintiffs 
should  not  be  known  in  the  deal  for  the  reason  one  of  defendants 
was  a  cotinty  commissioner  and  the  other  a  member  ^f  the  drain- 
age board  and  they  could  get  the  property  cheaper  if  plaintiffs 
were  not  known  in  the  deal,  and  plaintiffs  put  up  $16,200  and  the 
deed  expressed  a  consideration  of  only  one  dollar  and  named  only 
one  of  the  defendants  as  grantee,  and  it  afterwards  developed  that 
the  entire  property  had  been  bought  for  only  $14,960,  a  recovery 
by  plaintiffs  in  their  action  of  fraud  and  deceit,  is  not  precluded 
on  the  theory  that  they  and  defendants  had  entered  into  an  illegal 
contract  or  scheme,  out  of  which  defendants'  liability  arose.  The 
rule  is  that  if  defendants  by  misrepresentation  of  certain  facts, 
or  by  an  illegal  use  of  their  official  position,  induced  plaintiffs  to 
enter  into  an  illegal  contract  and  thereby  defrauded  plaintiffs 
out  of  their  money,  defendants  cannot  resist  recovery  by  plaintiffs 
in  an  action  of  fraud  and  deceit  on  the  ground  that  the  scheme 
was  unlawful.    Thompson  v.  Lyons,  430. 

10.  Measure  of  Damages.  Where  one  person  makes  a  purchase 
for  another,  or  where  one  of  two  or  more  joint  purchasers 
conducts  a  joint  purchase,  and  falsely  represents  that  the  price 
is  actually  greater  than  what  is  actually  paid  for  the  property, 
the  measure  of  damages  is  the  difference  between  the  amount  ac- 
tually paid  by  the  party  defrauded  and  the  true  purchase  price. 
So  where  def6ndant£(,  in  an  endeavor  to  induce  plaintiffs  to 
join  with  them  to  purchase  land,  represented  that  Uie  property 
was  worth  $3000  per  acre,  whereas  it  was  actually  bought  by  de- 
fendants for  less  than  $1500  per  acre,  the  court  properly  re- 
fused an  instruction  directing  the  Jury  to  return  a  verdict  for 
defendants  if  at  the  time  plaintiffs  bought  a  half  interest  the 
property  was  reasonably  worth  $3000  per  acre;  but  properly  in- 
structed the  jury  to  assess  plaintiffs'  damages,  if  they  found 
for  plaintiffs,  at  the  difference  between  what  plaintiffs  paid  de- 
fendants for  a  half  interest  and  one-half  the  amount  defendants 
actually  paid  to  the  grantor  for  the  entire  tract.    lb. 

GAR2N1ISHMENT.    See  Attachment. 

GENEIRAIi  REJPXJTATI(»T  IN  NEIGHBORHOOD.     See  BepuUtlon. 

GUARDS  TO  MACHINES.    See  Machinery. 

HABEAS  CORPUS. 

1.  Oonstitationallty  of  Law.  If  a  person  is  deprived  of  his  liberty 
for  any  act  not  in  cointravention  of  an  existing  law,  or  if  the  act 
or  ordinance  under  which  he  is  held  is  unconstitutional,  whether 
the  offense  denounced  by  it  is  classified  as  a  misdemeanor  or  a 
felony,  habeas  corpus  is  available  to  restore  him  to  his  freedom. 
Ex  parte  Lerner,  fs. 

2.  Validity  of  Ordinance:  Special  Glasses.  An  ordinance  regulating 
the  use  of  streets,  to  be  valid,  must  be  general  in  its  terms  and  uni- 
form in  its  application  to  the  class  of  persons  or  subjects  to  be 
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affected.  If  it  seeks  to  regulate  citizens  in  the  otherwise  lawful 
use  of  their  property  or  the  conduct  of  their  business,  the  rules 
and  conditions  by  it  required  to  be  observed  must  be  so  specified 
that  all  citizens  may  be  required  to  comply  with  them.    lb. 

3.  :  :  Soliciting  Business.    An  ordinance  which  seeks  to 

punish  any  persom  who  shall  accost  another  on  a  street  in  front  of 
any  store  and  solicit  such  person  to  purchase,  at  another  store, 
goods,  wares  or  merchandise  of  like  nature' as  those  kept  in  such 
store,  is  invalid,  since  it  does  not  apply  to  all  persons  or  streets 
alike,  but  is  special  in  its  terms  and  local  in  its  application,  and 
contravenes  the  constitutional  provision  that '-"where  a  general 
law  can  be  made  applicable,  no  local  or  special  law  shall  be  en- 
acted."   lb. 

HOMESTBAD- 

1.  Will:  Intention:  Life  Estate  or  Homestead.  The  will  provided  that 
"my  homestead  shall  be  left  intact  as  long  as  my  wife  lives;  After 
she  leaves  the  homestead  Lillie  shall  have  this  as  a  home,  and  at 
her  death  it  shall  go  to  Carrie;  if  both  survive  and  neither  occupy 
the  property,  said  property  may  be  sold  and  proceeds  divided 
among  the  two."  Held,  that  the  will  gave  to  testator's  wife,  not 
a  homestead  simply,  to  be  terminated  upon  her  subsequent  mar- 
riage, but  a  life  estate.    Wetzel  v.  Hecht,  610. 

2.  :  :  Homestead  During  I^e.    Where  the  will  declares 

that  "my  homestead  shall  be  left  intact  so  long  as  my  wive  lives," 
the  estate  of  the  wife  cannot  be  terminated  by  her  subsequent  mar- 

*  riage  without  ignoring  the  words  "so  long  as  she  lives,"  and  also 
the  word  "intact."    lb. 


:  :   Homestead  and  Qnanuitlne.     If  it  be  contended 

that  by  the  word  "homestead"  used  in  the  will  declaring  "my 
homestead  shall  be  left  intact  as  long  as  my  wife  lives"  the  tes- 
tator had  in  mind  the  statutory  homestead  given  by  Section  6708, 
Revised  Statutes  1909,  whereby  the  widowt  there  being  no  minor 
children,  is  vested  with  a  homestead  during  her  life  or  widow- 
hood, it  may  as  well  be  contended  that  he  had  in  mind  Section 
366,  which  provides  that  a  widow,  until  dower  be  assigned,  may 
remain  in  and  enjoy  the  mansion  home.    lb. 


4.  — ' :    :    Quarantine   and   Assignment  of  Dower.     Under 

Section  366,  Revised  Statutes  1909,  which  provides  that  a  widow 
may  remain  in  and  enjoy  the  mansion  house  until  dower  be  as- 
signed, her  quarantine  interest  is  not  lost  until  dower  is  assign- 
ed, and  by  virtue  of  that  interest  she  may  maintain  or  defeat 
ejectment,  or  she  may  convey  it  and  her  grantee  acquires  the 
same  right  And  if  the  will  declared  "my  homestead  shall  be  left 
Intact  so  long  as  my  wife  lives."  her  dower  cannot  be  assigned 
during  her  life,  and  consequently  her  quarantine  right  must  re- 
main undisturbed  as  long  as  she  lives,  for  otherwise  the  home- 
stead could  not  remain  "intact."  By  the  words  used  the  testator 
enlarged  the  estate  which  the  statute  gave  his  widow,  and  re- 
moved the  contingency  upon  which  it  would  terminate  on  her  re- 
marriage, and  the  result  is  a  life  estate  by  implication.    lb. 

CORPORATIONS. 

1.  Sale  of  Properties:  LiabiUty  of  Vendee  for  Unpaid  Debts:  Pref- 
erence. Where  one  company  took  from  another  a  large  amount 
281  Mo.  SUP.-49. 
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of  property,  far  in  excess  of  the  claim  of  a  judgment  creditor 
of  the  vendor,  for  which  the  said  transferee  paid  no  consider- 
ation and  to  which  it  acquired  no  title,  and  placed  It  beyond  the 
reach  of  such  creditor,  such  transferee  company  must  pay  such 
judgment  creditor.  The  vendor  has  the  undoubted  right  to  prefer 
one  creditor  to  another,  but  it  cannot  transfer  the  exercise  of  the 
right  to  another  company,  so  as  to  authorize  the  transfeee  to  ad- 
minister the  vendor's  assets.  [Per  CRAMEIR,  Special  Judge; 
WILLIAMSON,  J.,  concurring,  in  a  separate  opinion  in  which 
WALKER,  C.  J.,  and  WILLIAMS,  J.,  concur;  BLAIR,  J.,  dissent- 
ing; GRAVES,  J.,  with  whom  WOODSON.  J.,  concurs,  dissenting, 
for  the  reasons  expressed  by  VALLIANT,  C.  J.,  in  Johnson  v. 
United  Railways,  247  Mo.  1.  c.  366.]    Johnson  v.  United  Rys.,  90. 

2.  Sale  of  Prc^ertles:  Utipaid  Judgments:  Amount  Paid  by  Assignee: 
Clean  Hands.  If  the  amount  paid  by  the  assignee  of  unpaid  judg- 
ments is  the  refuses  to  pay,  the  assignee  has  a  justicable  claim 
against  the  transferee,  and  is  not  chargeable  with  coming  into 
court  with  unclean  hands  for  that  he  paid  only  one-third  of  their 
value.     [Per  WILLIAMSON,  J.]     lb. 

3.  :  :  Directors  Trustee  for  Creditors.    To  the  extent  to 

which  the  assets  of  a  corporation  may.  be  regarded  as  a  trust  fund 
for  its  creditors,  the  directors  are  trustees  of  those  assets  for  such 
creditors;  and  where  a  corporation  transfers  all  its  tangible 
assets  to  another,  the  president  of  such  corporation  is  a  trustee 
for  the  benefit  of  those  persons  who  had  existing  claims  against 
the  corporation.  [Per  WILLIAMSON,  J.,  with  whom  WALKER, 
C.  J.,  and  WILLIAMS,  J.,  concur.]     lb. 

4.  :  :  :  Notice.    Where  two  corporations,  at  the 

time  one  of  them  transferred  all  its  tangible  assets  to  the  other, 
had  the  same  executive  officers,  the  same  claims  department,  the 
same  counsel,  and,  with  the  exception  of  one  member  of  each 
board,  the  same  individuals  upon  the  board  of  directors  of  each, 
the  transferee  company  was  chargeable  with  notice  of  the  ex- 
istence of  judgments  and  suits  for  judgments  against  the  other 
company,  whether  or  not  the  transferee  company,  in  the  assign- 
ment Instruments,  assumed  to  pay  such  claims.  [Per  WILLIAM- 
son,  J.,  with  whom  WALKER,  C.  J.,  and  WILLIAMS,  J.,  concur.] 
lb. 


:    :   Assets  In  Excess  of  Consideration.     Where  one 

corporation  in  consideration  of  the  release  of  a  lease  under  which 
another  was  operating  a  system  of  street  railways,  took  over  all 
its  tangible  assets,  assuming  to  pay  its  bonded  and  other  contract 
debts,  but  not  existing  judgments  for  personal  injuries,  and  there- 
by received  property  far  in  excess  of  the  amount  of  the  debts 
assumed,  without  paying  any  consideration  for  such  excess  and 
without  the  consent  of  such  judgment  creditors,  leaving  their 
judgments  unsatisfied,  and  took  the  property  under  such  circum- 
stances as  to  amount  to  actual  notice  of  such  outstanding  claims, 
the  transferee  company  is  legally  bound  to  pay  such  claims,  since 
the  assets  of  the  transferring  company  constituted  a  trust  fund 
for  the  payments  of  its  debts,  and  a  transfer  of  assets,  without 
consideration,  is  void  as  to  creditors  of  the  transferrer,  though 
it  assumed  legal  form  .  [Per  WILLIAMSON,  J.,  with  whom 
WALKE5R,  C.  J.,  and  WILIJAMS,  J.,  concur;  BLAIR,  J.,  dissent- 
ing; GRAVES,  J.,  with  whom  WOODSON,  J.,  concurs,  dissenting, 
for  the  reasons  expressed  by  VALLIANT,  C.  J.,  in  Johnson  v. 
United  Rys.  Co.,  247  Mo.  1.  c.  366.]     lb. 
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6.  :  Asaignment,  Sale  or  Belease:  Substantive  Wrong:  Equity. 

It  matters  not  by  what  name  the  transaction  by  which  one  cor- 
poration transferred  all  its  assets  to  another  is  characteried. 
whether  as  a  sale  or  assignment  or  the  release  of  an  existing 
lease,  if  its  effect  was  to  turn  over,  without  consideration,  a  trust 
fund  held  by  the  one  to  pay  its  debts,  to  the  other,  and  such  trans- 
feree took  the  assets,  knowing  that  they  far  exceeded  the  debts  as- 
sumed, and  with  notice  of  the  unpaid  debts  of  the  other,  equity 
will  hold  the  transfer  void  as  to  the  existing  creditors.  Equity 
looks  to  substance  and  not  form,  and  will  not  sanction  an  uncon- 
scionable result  merely  because  it  has  been  brought  about  by 
means  which  simulate  legality.  [Per  WILUAMSON,  J.,  with 
whom  WALKER.  C.  J.,  and  WILLIAMS,  J.,  concur.] 

7.  Non-resident  Insurance  Company:  Citizen  of  County:  Process:  Stat- 
ute. The  statute  (Sees.  7398  and  7399,  R.  S.  1909),  authorizing 
process  to  be  served  on  the  Superintendent  of  Insurance  where 
the  defendant  is  a  foreign  insurance  company  licensed  to  do  busi- 
ness, but  having  no  place  of  business,  in  this  State,  does  not  ren- 
der the  company  a  resident  of  the  county  in  which  plaintiff  re- 
sides and  in  which  it  has  been  sued  before  a  justice  of  the  peace, 
but  only  confers  jurisdiction;  as  to  the  time  within  which  it  must 
take  an  appeal  from  a  judgment  rendered  by  the  justice,  it  still 
remains  a  non-resident  of  the  county.    Donohue  v.  Ins.  Co.,  267. 

CORAM  NOBIS,  WRIT  OP  EaiROR.    See  Writ  Coram  Nobis. 

COURTS. 

Practice:  Finding  of  Facts.  A  statutory  finding  of  facts  should  em- 
brace all  the  material  facts  bearing  on  the  issues  involved,  and 
should  set 'them  out  in  detail,  and  not  merely  state  conclubions  and 
inferences  therefrom.    Korneman  v.  Davis,  234. 

See,  also,  Conilict  of  Opinions,  and  Administration,  11. 

CREDITOR  AND  DE3BT0R. '  See  Assignment. 

CRIMINAL  LAW. 

1.  Information:  Sujfflciency:  All  Words  of  Statute.  The  Constitu- 
tion declares  that  in  criminal  prosecutions  the  accused  shall 
have  the  right  to  "demand  the  nature  and  cause  of  the  accu- 
sation,^' and  that  means  that  the  Information  shall  specifically 
bring  the  accused  within  all  the  material  if^ords  of  the  statute 
he  is  charged  with  having  violated.  In  criminal  pleading  it  is 
an  infiexible  rule  that,  in  the  indictment  or  information  for  a 
felony,  nothing  can  be  left  to  intendment  or  implication.  State  v. 
Barnes,  514. 

2.  :  Carnal  Knowledge:  Age  of  Accosed.     Where  the  statute 

in  force  at  the  time  declared  that  "if  any  person  over  the  age  of 
seventeen  years  shall  have  carnal  knowledge  of  any  unmarried 
female  of  previous  chaste  character,"  etc.,  he  shall  be  guilty  of  a 
felony,  an  information  charging  that  the  defendant  was  "then 
and  there  over  the  age  of  sixteen  years,"  is  fatally  defective.  To 
have  been  a  sufficient  information  it  should  have  specifically  al- 
leged that  he  was  at  the  time  over  the  age  of  seventeen  years. 
[Distinguishing  State  v.  Allen,  267  Mo.  49,  and  State  v.  Volz,  190 
S.  W.  307.]     lb. 
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3.  Ikifonnatlon:  Carnal  Knowledge:  Age  of  Accnsed:  Cured  by  Evi- 
dence. Nor  was  such  fatal  defect  in  the  information  cured  by 
testimony  showing  that  at  the  time  the  ofFense  was  committed  de- 
fendant was  over  seyenteen  y^ars  of  age.    State  v.  Barnes,  614. 

4.  :  :  ' :  Statute  of  Jeofails.  Nor  is  the  fatal  de- 
fect in  the  information  alleging  defendant  was  over  the  age  of 
sixteen  years  of  age  at  the  time  the  ofFense  was  committed,  when 
the  statute  requires  him  to  have  been  over  seventeen  years  of  age, 
cured,  after  verdict  of  guilty,  by  the  Statute  of  Jeofails  (Sec. 
5115,  R.  S.  1909).     lb. 

5.  Evidence:  Cross-Examination  of  Own  Witness:  New  Matter.  Where 
a  witness  for  defendant,  on  his  cross-examination  by  the  State, 
has  testified  to  material  new  matter,  the  counsel  for  defendant, 
in  re-examining  him  as  to  such  new  matter,  is  entitled  to  a  specific 
answer,  and  an  objection  to  such  re-examination  is  not  to  be  sus- 
tained on  the  theory  that  he  is  defendant's  witness  and  defend- 
ant's counsel  is  not  entitled  to  cross-examine  him.  The  new  mat- 
ter having  been  brought  out  by  the  State,  defendant  is  entitled  to 
have  the  witness  state  exactly  what  defendant  said  to  him,  and 
not  his  mere  conclusion.    lb. 

6.  Judgment:  Carnal  Knowledge:  Seduction.  Where  defendant  is 
charged  with  statutory  rape,  a  judgment  finding  him  guilty  of 
seduction  is  erroneous.    lb. 

7.  Evidence:  Other  Disconnected  Difficulties.  Evidence  of  quarrels 
and  violent  threats  by  defendant  with  other  parties,  prior  to  the 
homicide  but  on  the  same  night,  with  which  deceased  was  in  no 
wise  connected  and  was  not  present,  is  not  admissible.  State  v. 
Palmer,  525. 

8.  Venue:  How  Proven.  Venue  in  a  criminal  case  may  be  establish- 
ed in  the  same  way  as  any  other  material  fact.  It  may  be  es- 
tablished by  direct  testimony,  or  it  may  be  inferred  by  the  jury 
from  all  facts  and  circumstances  in  evidence  from  which  the  in- 
ference may  be  reasonably  drawn.  The  inference  that  the  homi- 
cide was  committed  in  the  county  in  which,  the  information  was 
filed  may  be  drawn  from  testimony  showing  that  a  certain  school 
house  was  in  the  county  and  west  of  its  east  county  line,  and  that 
deceased  was  shot  650  feet  west  of  the  school  house.    lb. 

9.  Information:  Shooting  at  Another.  An  Information  charging 
a  crime  under  Section  44S1,  Revised  Statutes  1909,  is  sufll- 
cient  if  it  follows  the  language  of  the  statute,  since  it  embodies 
all  the  essential  elements  of  the  crime  denounced  and  hence  need 
not  be  pleaded.    State  v.  Foster,  618. 

10.  :  :  Omission  of  Word  Of.  It  is  essential  that  an  in- 
formation charging  the  crime  denounced  by  Section  4481,  Re- 
vised Statutes  1909,  allege  that  the  act  of  shooting  at  another  was 
done  "on  purpose  and  of  his  malice  aforethought;"  but  the  omis- 
sion of  the  word  "or'  in  the  phrase  that  defendant  "did  then  and 
there,  on  purpose  and  his  malice  aforethought,"  etc.,  was  not  mis- 
leading, did  not  destroy  the  sense  of  the  sentence,  nor  impair  the 
sufficiency  of  the  information.    lb. 

11.  :  :  Did  Commit  Great  Bodily  Harm.    An  information 

charging  that  defendant  did  shoot  another  "with  intent him 

...  .to  maim  and  commit  great  bodily  harm"  does  not,  by  the  use 
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of  the  wordc  "commit  great  bodily  harm/'  Injure  defendant.  These 
words  are  equivalents  of  an  averment  of  an  intent  on  defendant's 
part  to  inflict  an  injury  permanent  in  its  nature,  or  more  serious 
than  an  ordinary  battery,  but  they  mean  nothing  more  than  the 
word  "malm,"  and  at  their  worst  are  only  tautological.    lb. 

12.   : :  Jeofails.    Under  the  Statute  of  Jeofails  (Sec.  5ll5, 

R.  S.  1909)  no  defect  or  imperfection  in  an  information  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of  appel- 
lant can  be  of  any  avail  on  appeal.    lb. 

13.  Intent:  Spedflc  Proof:  Inference.  EiVen  if  proof  of  specific  Intent 
to  maim  another  is  necessary  in  view  of  the  language  of  the  stat- 
ute, proof  of  facts  from  which  the  intent  may  be  inferred  is  suffi- 
cient; and  such  inference  may  be  drawn  from  proof  that  defend- 
ant shot  another  with  a  double-barreled  shot  gun,  loaded  with 
leaden  balls  and  gun  powder,  on  purpose  and  of  malice  afore- 
thought, and  inflicted  wounds  calculated  to  maim.    lb. 

14.'  :  To  Maim:  Meaning.     The  word  "maim"  has  no  technical 

meaning,  but  means  to  inflict  some  serious  bodily  injury.  Thus 
classified,  there  is  no  occasion  to  couple  the  commission  of  the 
act  of  shooting  at  another  with  a  specific  "intent  to  maim"  In 
order  to  constitute  the  ofTense  denounced  by  the  statute  (Sec. 
4481,  R.  S.  1909).    lb. 

15.  Instruction:  Omission  of  Words  "Of  Malice  Aforethought:"  Jail 
Sentence.  The  statute  (Sec.  4481,  R.  S.  11909)  declared  that 
"every  person  who  shall,  on  purpose  and  of  his  malice  afore- 
thought, shoot  at  another,  with  intent  to  maim,"  etc.,  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  exceeding  ten 
years.  The  instruction  for  the  State,  designed  to  cover  the  whole 
case,  omitted  the  words  "with  malice  aforethought"  Held,  not 
error,  for  two  reasons:  first,  another  statute  (Sec.  4904,  R.  8. 
1909)  authorized  a  conviction  for  a  less  offense  and  defendant's 
punishment  was  assessed  at  twelve  months'  imprisonment  in  the 
county  jail;  and,  second,  errors  in  instructions  concerning  a  high- 
er degree  of  the  offense  than  that  of  which  a  defendant  was  -con- 
victed are  not  available  to  him.    lb. 

16.  Indictment:  Embezzlement:  Conversion  by  Bailee.  Under  Sec-, 
tion  4552,  Revised  Statutes  1909,  which  makes  It  an  offense  to 
convert  money  or  property  as  a  bailee  with  intent  to  embezzle  it, 
an  indictment  charging  that  at  a  time  mentioned  defendant  was 
the  bailee  of  a  certain  note,  describing  it,  which  was  owned  by  a 
certain  other  person;  that  while  said  note  was  so  held  by  de- 
fendant, he.  without  the  consent  of  the  owner,  converted  it  to  his 
own  use;  that  his  intent  in  so  doing  was  to  deprive  the  owner  of 
the  same,  and  that  in  the  manner  aforesaid  he  did  feloniously 
steal,  take  and  carry  away  said  note,  etc.,  charges  every  essential 
element  of  the  crime.    State  v.  Stevens,  639. 

17.  :  :  Ownership.  In  an  indictment  charging  that  de- 
fendant unlawfully  as  bailee  converted  a  note  for  $1500  to  his 
own  use,  it  was  alleged  that  the  note,  executed  by  Henry  Woods, 
was  "payable  to  the  order  of"  defendant  and  was  "the  right  of 
action,  valuable  security  and  property  of  C.  C.  Sanders,"  and  was 
"delivered  to  and  came  into  possession  and  under  the  care  of" 
defendant  "as  bailee  aforesaid,  of,  for  and  on  b^alf  of  C.  C. 


Digitized  by 


Google 


758  INDEX.  [281  Mo. 

CRIMINAL  LAW— Continued. 

Sanders."  Held,  that  the  indictment  is  not  bad  because  it  does 
not  allege  that  the  note  was  Indorsed  by  defendant  to  Sanders, 
but  the  ownership  Is  sufficiently  alleged  to  be  in  Sanders,  and  by 
the  words  used  is  more  specific  in  that  respect  than  it  would  be 
had  it  contained  an  allegation  that  the  note  had  been  indorsed 
by  defendant  to  Sanders.    State  y.  Stevens,  639. 

18.  Indictment:  Embezzlement:  Description  of  Note:  Secured  by  Deed 
of  Trust:  Interest.  In  an  indictment  for  embezzlement  as  bailee  of 
a  note  payable  when  made  to  defendant,  it  is  not  necessary  that 
it  allege  that  the  note  was  secured  by  a  deed  of  trust,  that  it  bore 
interest  at  the  rate  of  eight  per  cent  afer  maturity,  or  that  it  was 
payable  at  the  office  of  defendant  Those  things  constitute 
matters  of  description  not  necessary  to  be  pleaded  under  the 
statute,  which  makes  the  indictment  sufficient  if  the  instrument 
embezzled  is  described  by  any  name  or  designation  by  which  it 
may  be  usually  known    lb. 

19.  Objections:  OeneraL  Objections  to  testimony  must  be  specific, 
and  upon  an  adverse  ruling  thereon  exceptions  must  be  saved; 
otherwise,  they  may  be  disregarded  on  appeal.    lb. 

20.  Embezzlement:  Variance:  Accounting:  Intent.  Where  the  crime 
charged  embezzlement  of  a  note  by  defendant  as  bailee,  proof 
that,  while  the  note  was  in  defendant's  possession  only  for  the 
purpose  of  effecting  its  sale  for  the  benefit  of  the  owner,  defend- 
ant pledged  it  to  a  bank  as  collateral  to  secure  the  payment  of  his 
own  debt,  is  competent  to  prove  the  intent  with  which  the  con- 
version was  committed,  and  being  competent  for  that  purpose  It 
cannot  be  ruled  to  have  been  ofTered  to  establish  an  accounting, 
and  consequently  there  was  no  variance.     lb. 

21.  Instructions:  No  Specific  Assignment.  A  motion  for  a  new  trial 
in  a  criminal  case  should  contain  some  definite  refereiice  to  in- 
structicms  complained  of.  Assignments  that  "the  court  erred  in 
giving  instructions  upon  the  request  of  the  State,"  that  "the  court 
erred  in  the  instructions  given  of  its  own  motion"  and  that  "the 
court  erred  in  failing  to  instruct  on  all  the  law  of  the  case,"  are 
too  indefinite  to  authorize  a  review  of  the  instructions  on  appeal. 

ID. 

DAMAGES. 

1.  Charity:  Personal  Injury  to  Patient:  Recovery  of.  A  charitable 
association  is  not  liable  in  damages  for  personal  injuries  to  its 
patients  caused  by  the  negligence  of  its  trustees,  servants  or 
employees.  The  funds  of  a  charitable  hospital  or  association  are 
trust  funds  devoted  to  the  alleviation  of  human  suffering,  and  can- 
not be  diverted  or  absorbed  by  claims  arising  from  the  negligence 
of  the  trustees  or  employees.    Nicholas  v.  Deaconess  Home,  182. 

2.   :  :  :  Pay  Patient.    The  fact  that  the  patient  at 

the  hospital  of  the  charitable  association  was  not  a  charity  patient, 
but  paid  for  all  the  services  rendered  by  the  nurses  and  for  the 
medicines  and  supplies  furnished  by  the  association,  doee  not 
entitle  her  to  recover  damages  for  injuries  caused  by  the  negligent 
application  by  a  nurse  of  carbolic  acid,  instead  of  alcohol,  to  her 
skin,  during  the  course  of  a  massage  prescribed  by  her  physician, 
lb. 
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3.  OoTenants:  In  Deed  and  Mcnrtgage.  A  vendee  who  secures  pay- 
ment to  his  vendor  of  the  price  ot  his  purchased  property  by  mort- 
gaging back  with  covenants  the  estate  granted,  does  not  thereby 
release  the  vendor  from  liability  on  his  similar  covenants.  Crosby 
V.  Evans,  202. 

4.  :  :  Bmming  With  the  Land.  The  covenant  of  inde- 
feasible seizure  runs  with  the  land  when  the  deed  containing  it 
passes  any  interest  to  carry  the  covenant  along,  the  purpose  being 
to  enable  a  remote  grantee  substantially  damaged  by  the  breach 
to  recover  his  damage;  but  a  purchase-money  mortgage  or  deed 
of  trust,  given  by  a  grantee  who  suffers  from  his  grantor's  broken 
covenant,  does  not  carry  back  to  the  grantor  the  right  to  sue  on  the 
covenants  in  the  original  deed  or  cancel  those  covenants.    lb. 

5.  :  — :  Eastoppel.    The  grantee  in  a  deed  who  gives  back 

a  deed  of  trust  for  the  purchase  money,  containing  similar  cov- 
enants, does  not  estop  himself  thereby  to  sue  on  the  covenants 
in  the  deed  when  a  substantial  breach  occurs  which  damages  him 
nor  create  in  the  grantor  a  right  to  sue.    lb. 

6.   :  Foreclosure  of  Deed  of  Trust  by  Agreement:  Grantee's  Bight 

to  Damages  for  Breach.  The  g^rantee,  who  gave  a  deed  of  trust  back 
to  secure  the  purchase  money,  did  not  lose  his  right  to  recover 
damages  for  breach  of  Uie  covenants  contained  in  his  deed,  if 
default  in  payment  and  foreclosure  sale  by  the  trustee  occurred 
pursuant  to  a  scheme  arranged  between  said  mortgagor  and  said 
mortgagee  that  the  mortgagee  was  to  buy  in  order  to  cure  a  fault 
in  said  mortgagor's  title  for  which  the  mortgagee  was  liable  on 
his  covenant.     lb. 

7. :  — :  :  Subsequent  Sale.  And  where  the  agree- 
ment was  that  the  deed  of  trust  should  be  foreclosed  and  the 
property  bought  by  the  mortgagee  in  order  to  perfect  title  In  the 
mortgagor,  but  the  mortgagee,  having  purchased  at  the  sale,  con- 
veyed to  a  third  party,  thereby  cutting  off  the  mortgagor's  title, 
the  mortgagor  Is  entitled  to  maintain  an  action  for  breach  of  the 
covenant  contained  In  the  deed  to  him  as  grantee  and  recover  the 
amount  of  purchase  money  paid  by  him  after  his  eviction  by  sucb 
subsequent  grantee.    lb. 

8.  :  :  :  Interest.    The  mortgagor,  in  his  action  for 

damages  for  breach  of  covenants,  is  entitled  to  interest  on  money 
paid  on  the  purchase  price,  only  from  date  of  eviction,  and  not 
from  date  of  the  payments,  if  he  was  meantime  in  possession  and 
was  not  answerable  over  to  any  one  for  rents  and  profits.    lb. 

9.  Lease:  Liability  of  Landlord:  Negligent  Construction.  A  lahd- 
lord,  under  no  obligation,  legal  or  contractual,  to  make  repairs, 
who  nevertheless  undertakes  to  make  repairs  and  negligently 
creates  a  defect  or  danger  whereby  the  tenant,  himself  in  the 
exercise  of  due  care,  is  injured,  is  liable  in  damages;  but  if  the 
agreed  statement  shows  no  negligence  in  workmanship  or  in  the 
selection  of  materials,  or  whether  the  section  of  the  porch  railing 
which  gave  way  when  plaintiff's  wife  leaned  against  it  was  at 
the  time  in  the  same  condition  it  stood  immediately  after  being 
repaired,  there  can  be  no  recovery.  The  mere  fact  that  the  rail- 
ing was  not  replaced  by  new  timber  does  not  prove  negligence. 
Byers  v.  Essex  Inv.  Co.,  375.  0 

10.  Civil  Conspiracy:  Buying  and  Selling:  Uniform  Commissions:  Oppres- 
sion. Agreements  and  conduct  by  a  voluntary  association  of  commis- 
3ion  merchants  which  evidence  merely  a  purpose  to  enforce  and 
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maintain  fixed  and  uniform  commissions  and  charges  for  buying 
and  selling  hay  on  a  certain  market  do  not  amount  to  a  ciyil 
conspiracy;  but  where  the  articles  of  association  and  by-laws  pro- 
vided that  all  contracts  of  a  firm  having  a  member  of  the  associa- 
tion were  subject  to  its  rules,  and  plain tifiTs  partner  was  a  mem- 
ber, and  a  month  after  the  dissolution  of  the  firm  the  partner  was 
expelled  for  failure  to  pay  a  fine  previously  assessed,  and  the  firm 
itself  had  not  violated  the  rules  or  been  penalized,  the  association 
could  not  upon  the  pretext  that  plaintiff  was  expelled  from  mem- 
bership privileges,  bar  him  from  all  business  intercourse  with 
the  members  of  the  association,  and  thereby  oppressively  destroy 
his  business  of  buying  mid  selling  hay  in  the  market  and  in  effect 
drive  him  from  the  market;  such  conduct,  under  the  common  law, 
amounts  to  a  civil  conspiracy.    Harelson  v.  Tyler,  383. 

11.  At  Common  Law:  dvil  Conspiracy:  Definition.  A  civil  conspiracy 
is  a  combination  of  two  or  more  persons  to  accomplish,  by  con- 
certed  action,  an  unlawful  or  oppressive  object,  or  a  lawful  ob- 
ject by  unlawful  or  oppressive  means.  To  sustain  an  action, 
damage  must  have  resulted  from  the  combination;  to  warrant  an 
injunction,  damage  most  be  threatened.     lb. 

12.  Measure  of:  Viaduct:  Obstruction  of  Access.  Where  a  part  of  thje 
street,  two  feet  wide,  between  the  seven-foot  viaduct  and  plain- 
tiffs property,  had  not  been  elevated  but  remained  as  it  was 
before  the  viaduct  was  constructed  in  the  street,  there  is  no 
room  in  the  case  for  an  instruction  telling  the  jury  that  one 
measure  of  plaintilTs  damage  is  the  amount  of  money  it  would 
cost  to  raise  the  surface  of  plaintifTs  property  to  a  level  with  the 
present  surface  of  the  viaduct.    Witler  v.  St.  Louis,  457. 

13.  :  —-:  :  Special  Benefits.  Where  access  to  plain- 
tiffs property  has  been  completely  prevented  on  the  east  by 
the  erection  of  a  seven-foot  viaduct  in  the  north-and-south  ad- 
joining street,  and  has  otherwise  been  shut  off  by  a  ninety-nine- 
year  lease  of  the  property  on  the  south,  north  and  west  to  a 
railroad  company  and  the  inclosure  thereof  by  a  fence,  there  can 
be  no  special  benefits  to  their  property  by  the  construction  of 
the  viaduct,  and  the  court  is  not  authorized  to  instruct  the  jury 
to  take  special  benefits  into  consideration  as  a  set  off  to  the  dam- 
ages sustained  by  them.    lb. 

14.  — ■ — :  Interest:  Torts:  Instruction:  Mutual  Error.  Where  the 
instructions  asked  and  given  for  both  plaintiff  and  defendant  told 
the  jury  to  assess  the  damages,  together  "with  interest  on  such 
sum  at  the  rate  of  six  per  cent  per  annum  from  such  date  as  from 
the  evidence  the  jury  find  said  obstruction  of  access"  to  plaintiffs' 
property  by  the  construction  of  a  seven-foot  viaduct  in  the  adjoin- 
ing street  "was  complete,"  defendant  cannot  complain  that  the 
court  instructed  the  jury  to  allow  interest,  even  though  it  be  ad- 
mitted that  interest  .is  not  allowed  in  actions  ex  delicto.    lb. 

15.  Excessive:  Contradictory  Testimony:  Question  for  Jury.  Where  the 
testimony  in  regard  to  the  value  of  plaintiffs'  property,  and  the 
damages  thereto  caused  by  the  construction  of  a  seven-foot  via- 
duct in  the  adjoining  public  street  and  the  complete  obstruction 
of  their  access  thereto,  is  exceedingly  contradicton^,  but  sufllcient- 
ly  substantial,  if  believed,  to  support  the  verdict,  and  there  is 
nothing  in  the  record  to  indicate  passion  or  prejudice  on  the  part 
of  the  jury,  it  is  the  peculiar  province  of  the  jury  to  ascertain 
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and  determine  the  amount  of  damage,  and  the  court  will  not  inter- 
fere with  their  finding.    lb. 

16.  Utider  Federal  Act:  Oontrlbutory  Negligence:  Instmction.  It  is 
proper  to  instruct  the  jury,  in  a  suit  for  personal  injuries  brought 
under  the  Federal  Employers'  Liability  Act,  that  the  amount  of 
plaintiff's  damages  may  be  reduced  in  the  proportion  that  his  own 
negligence  contributed  to  his  injury;  and  the  instruction  on  the 
subject  in  this  case  is  unobjectionable.  Lock  v.  Burlington  Ry. 
Co.,  532. 

DANGEROUS  MACHINE3S.    See  Machinery. 

DE3BT0R  A*N(D  CREDITOR.    See  Assignment. 
DEFINITIONS. 

1.  Sewer  District:  Lot.  Section  14  of  Article  6  of  the  Charter  of  St. 
Louis  relates,  not  to  sewer  districts,  but  to  the  construction  of 
streets,  boulevards  and  alleys,  and  the  word  '*\oV*  used  therein  is 
required  to  be  construed  "as  used  in  this  section,"  and  is  not  to 
be  understood  as  a  definition  of  "the  lots  of  ground"  and  "the  lots 
and  parcels  of  ground"  used  respectively  in  Sections  21  and  22, 
which  relate  to  district  sewer  and  joint  sewer  districts,  according 
to  which  assessments  of  benefits  are  made  by  area,  and  not  by 
front-footage,  and  wherein  the  words  "lot"  and  "parcels  of 
ground"  are  used  as  equivalent  terms.  State  ex  rel.  Boatmen's 
Bank  v.  Reynolds,  1. 

2.  Oivll  Conspiracy:  At  Ck>mmon  Law.  A  civil  conspiracy  is  a  com- 
bination of  two  or  more  persons  to  accomplish,  by  concerted  ac- 
tion, an  unlawful  or  oppressive  object,  or  a  lawful  object  by  unlaw- 
ful or  oppressive  means.  To  sustain  an  action,  damage  must  have 
resulted  from  the  combination;  to  warrant  an  injunction,  damage 
must  be  threatened.    Harelson  v.  Tyler,  383^ 

DEMURRER. 

1.  Admissions.  A  general  demurrer  to  a  petition  admits  all  facts 
well  pleaded,  but  it  does  not  admit  allegatioms  which  are  mere 

.  conclusions  of  the  pleader.     Harelson  v.  Tyler,  383. 

2.  Befusal  to  Plead  Further:  Judgment:  Appellate  Practice.  Where 
defendants  interposed  a  general  demurrer  to  the  petition,  which 
the  court  sustained,  and,  upon  plaintiff's  declining  to  plead  fur- 
ther, entered  judgment  on  the  demurrer,  the  only  question  for 
consideration  upon  an  appeal  by  plaintiff  is  the  sufficiency  of  the 
petition,  and  if  it  states  a  cause  of  action,  either  under  the  statute 
or  at  common  law,  the  judgment  will  be  reversed,  but  otherwise 
it  will  be  affirmed.    lb. 

DISMISSAL. 

Assignment:  Pending  Stipulation  for  Judgment.  Where  a  cause  of  ac- 
tion is  pending  on  a  stipulation  for  judgment  and  is  assigned  by 
the  plaintiffs,  together  with  all  their  interests  in  the  property  in 
suit,  the  court  should  not  permit  plaintiffs,  upon  the  payment  of 
costs,  to  dismiss  the  action,  without  the  consent  of  the  assignee. 
Norton  v.  Reed,  482. 
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DIVORCE. 

1.  Appellate  Jurisdiction:  Usurpation.  Under  a  constitutional  goyern- 
ment  the  acts  of  a  court  not  within  its  powers  prescribed  by  the 
organic  law  are  usurpatiqns,  and  when  done  by  a  court  of  last 
resort  may  became  a  grave  menace.    Vordick  v.  Vordick,  279. 

2.  :  Other  Issuea    Divorce  per  se  is  not  one  of  the  cases  named 

in  the  Constitution  in  which  an  appeal  lies  to  the  Supreme  Court, 
and  if  it  has  jurisdiction  to  review  a  judgment  for  divorce  on  its 
merits  it  must  be  because  it  involves  some  issue  which  brings  it 
within  the  enumeration  of  specific  cases  wherein  it  is  given  appel- 
late jurisdiction.     lb. 

3.  :  Alimony:  Amount  in  Dispute:  How  Ascertained.  Where  the 

trial  court  granted  the  wife  a  divorce  and  alimony  in  the  sum  of 
$5,000,  and  the  only  possible  groXind  upon  which  the  Supreme 
Court  has  jurisdiction  of  her  appeal  is  that  the  amount  in  dispute 
exceeds  $7,500,  the  fact  that  It  has  jurisdiction  on  that  ground 
must  affirmatively  appear  from  the  record  made  in  the  trial  court; 
and  if  the  petition  does  not  allege  any  definite  amount  she  is  en- 
titled to  recover,  either  as  alimony  or  attorney's  fees,  the  entire 
record  should  be  examined,  to  determine  what  is  the  amount  in 
dispute.    lb. 

4.   : :  V— :  Inadequate  Award:  Social  Station.    Where 

the  plaintiff  in  her  petition  in  the  divorce  case  did  not  allege  the 
amount  she  was  entitled  to  recover  as  alimony  or  attorney's  fees 
and  its  prayer  was  that  she  be  adjudged  such  alimony  as  in  the 
nature  of  the  case  and  the  circumstances  of  the  parties  may  be 
right  and  proper,  and  in  her  motion  for  a  new  trial  she  complain- 
ed that  the  amount  of  alimomy  awarded  her  was  inadequate  and 
less  than  she  was  entitled  to  under  the  law  and  the  evidence  and 
further  that  she  should  have  been  adjudged  an  amount  sufficieni 
to  yield  her  an  income  that  would  support  her  according  to  the  > 
station  in  life  of  herself  and  defendant,  the  amount  in  dispXite  on 
her  appeal  is  the  difference  between  the  $5,000  adjudged  to  her 
and  either  (a)  the  adequate  amount  to  which  she  is  entitled  under 
the  law  and  the  evidence,  or  (b)  an  amount  that  would  yield  an 
income  sufficient  to  support  her  according  to  her  station  in  life: 
and  unless  it  affirmatively  appears  from  the  entire  record  that 
the  amount  she  was  entitled  to  recover  for  one  or  the  other  of 
these  reasons,  is  an  amount  in  excess  of  $12,500,  the  Supretne 
Court  has  no  jurisdiction  of  her  appeal — there  being  no  other 
ground  on  which  jurisdiction  is  invested  in  said  court  except  the 
one  possible  ground  that  the  amount  in  dispute  exceeds  $7,500. 
But  she  could  have  fixed  appellate  jurisdiction  in  the  Suiwreme 
Court,  by  claiming  in  her  petition  an  amount  in  excess  of  $7,500 
over  and  above  the  amount  awarded  her  by  the  trial  court,  unless 
the  allegations  made  it  apparent  that  such  claim  was  fictitious  and 
colorable  only.    lb. 

5.  Dower  After  Decree  for  Wife.  The  wife's  inchoate  dower  in  her 
husband's  real  estate  is  unaffected  by  a  decree  granting  her  alone 
a  divorce  and  awarding  her  alimony  in  a  named  sum  of  money, 
which  is  not  adjudged  to  be  in  lieu  of  dower.    lb. 

DOWER. 

1.  Divorce:  After  Decree  for  Wife.  The  wife's  inchoate  dower  in  her 
husband's   real   estate   is   unaffected   by   a   decree   granting  her 
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alone  a  divorce  and  awarding  her  alimony  In  a  named  sum  of 
money,  which  Is  not  adjudged  to  be  In  lieu  of  dower.  Vordlck  v. 
Vordick,  279. 

2.  Will:  Life  Estate:  Homestead  and  Quarantine.  If  it  be  contended 
that  by  the  word  "homestead"  used  In  the  will  declaring  "my 
homestead  shall  be  left  intact  as  long  as  my  wife  lives"  the  tes- 
tator had  In  mind  the  statutory  homestead  given  by  Section  6708. 
Revised  Statutes  1909,  whereby  the  widow,  there  being  no  minor 
children,  Is  vested  with  a  homestead  during  ,her  life  or  widow- 
hood, It  may  as  well  be  contended  that  he  had  in  mind  Section 
366,  which  provides  that  a  widow,  until  dower  be  assigned,  may 
remain  in  and  enjoy  the  mansion  house.    Wetzel  v.  Hecht,  610. 


3. :  :  Quarantine  and  Assignment  of  Dower.  Under  Sec- 
tion 366,  Revised  Statutes  1909,  which  provides  that  a  widow 
may  remain  in  and  enjoy  the  mansion  house  until  dower  be  as- 
signed, her  quarantine  interest  Is  not  lost  until  dower  is  assign- 
ed, and  by  virtue  of  that  Interest  she  may  maintain  or  defeat 
ejectment,  or  she  may  convey  it  and  her  grantee  acquires  the 
same  right.  And  if  the  will  declared  "my  homestead  shall  be  left 
Intact  so  long  as  my  wife  lives,"  her  dower  cannot  be  assigned 
during  her  life,  and  consequently  her  quarantine  Tight  must  re- 
main undisturbed  as  long  as  she  lives,  for  otherwise  the  home- 
stead could  not  remain  "intact."  By  the  words  used  the  testator 
enlarged  the  estate  which  the  statute  gave  his  widow,  and  re- 
moved the  contingency  upon  which  it  would  terminate  on  her  re- 
marriage, and  the  result  is  a  life  estate,  by  implication.    lb. 

EJECTMENT. 

1.  Against  Grantor:  Assignment:  New  Parties:  Stipulation  for  Judg- 
ment. The  purchaser  from  the  defendant  in  ejectment,  by  deed 
executed  one  day  before  suit  is  filed  but  not  recorded  until  one 
day  after,  is,  under  the  statute  (Sec.  1732,  R.  S.  1909),  entitled  to 
be  joined  as  codefendant  and  to  defend  his  title,  or  to  have  it 
defended  in  the  name  of  the  original  defendants.  And  if  a  stipu- 
lation is  signed  by  the  attorney  for  the  original  defendants  that 
the  action  shall  remain  on  the  docket  and  abide  the  result  in 
another  pending  suit,  he  and  his  grantee  are  bound  by  the  stipu- 
lation.    Norton  v.  Reed,  482. 

2.  Limitations:  Quieting  Title:  Demand  for  Possession:  By  Count  in 
Ejectment.  By  a  separate  count  in  ejectment  in  their  answer 
or  cross-bill  tq  plaintiff's  petition  to  determine  title,  or  by  any 
other  sufficient  allegations  of  facts  for  affirmative  relief,  in  which 
they  plead  ouster,  assert  their  right  to  possession  and  pray  that 
they  be  restored  to  possession,  made  within  ten  years,  defendants 
can  arrest  the  running  of  the  ten-year  Statute  of  Limitations  (Sec. 
1879,  R.  S.  1909),  but  if  no  such  possessory  right  is  asserted  in 
the  answer  or  cross-bill,  and  it  contains  no  denial  of  plaintiff's 
allegation,  in  her  amended  petition,  of  adverse  and  sole  posses- 
sion and  claim  of  ownership  for  ten  years,  including  the  years 
which  have  expired  since  her  suit  was  instituted,  and  the  facts 
establish  such  possession  in  her,  the  running  of  the  statute 
against  defendants  is  not  arrested.    Peper  v.  Union  Trust  Co.,  562. 
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EMBEZZLEMENT. 

Vailaace:  Accounting:  Intent  Where  the  crime  charged  embez- 
zlement  of  a  note  by  defendant  as  bailee,  proof  that,  while  the 
note  was  in  defendant's  possession  only  for  the  purpose  of  effecting 
its  sale  for  the  benefit  of  the  owner,  defendant  pledged  it  to  a 
bank  as  collateral  to  secure  the  payment  of  his  own  debt,  is 
competent  to  prove  the  intent  with  which  the  cooiversion  wa? 
committed,  and  being  competent  for  that  purpose  it  cannot  be 
ruled  to  have  been  offered  to  establish  an  accounting  and  con- 
sequently there  was  no  variance.    State  v.  Stevens,  639. 

EMPLOYMENT. 

Professional  Services:  Mechano-Therapist:  No  License.  A  mechano- 
therapist,  having  no  license  to  practice,  cannot  recover,  for  his 
services  as  "a  practitioner  of  dfugless  healing"  and  of  "the  chiro- 
practic method."  [Approving  and  adopting  opinion  of  Spring- 
field Court  of  Appeals  in  O'Bannon  v.  Wydick,  197  S.  W.  Rep. 
432.]     O'Bannon  v.  Wydick,  478. 

EQUITY. 

1. :  Sale  of  Properties:  Assignment,  Sale  or  Release:  Substan- 
tive Wrong.  It  matters  not  by  what  name  the  transaction  by 
which  one  corporation  transferred  all  its  assets  to  another  is 
characterized,  whether  as  a  sale  or  assignment  or  the  release  of 
an  existing  lease,  if  its  effect  was  to  turn  over,  without  con- 
sideration, a  trust  fund  held  by  the  one  ta  pay  its  debts,  to 'the 
other,  and  such  transferee  took  the  assets,  knowing  that  they  far 
exceeded  the  debts  assumed,  and  with  notice  of  the  unpaid  debts 
of  the  other,  equity  will  hold  the  transfer  void  as  to  the  existing 
creditors.  Equity  looks  to  substance  and  not  form,  and  will  not 
sanction  an  unconscionable  result  merely  because  it  has  been 
brdught  about  by  means  which  simulate  legality.  [Per  WILLIAM- 
SON, J.,  with  whom  WALKER,  C.  J.,  and  WILLIAMS,  J.,  con- 
cur.]    Johnson  v.  United  Rys.,  90. 

2.  Deed:   ]^tual  Mistake:   Intention:   Beformation.     A  deed  is  pre- 

sumed to  express  the  final  agreements  of  the  parties  only  when 
it  in  fact  expresses  their  intention.  Where  the  intention  of  the 
parties  is  not  expressed,  but  the  deed  recites  mutual  mistakes, 
a  court  of  equity  can  reform  it  to  express  their  intention.  Maze 
V.  Boehm,  507. 

3.  :  :  Character  of  Proof.    The  burden  of  proof  is  on  the 

party  asserting  that  the  deed  did  not  express  the  intention  of  the 
parties,  to  establish  the  mistake  and  its  mutuality,  but  such  proof 
need  not  reach  the  high  standard  of  beyond  a  reasonable  doubt, 
but  is  sufficient  if  cogent,  clear  and  convincing.    lb. 

ESTATE  BY  ENTIRETIES. 

1.  Ootenants  Upon  Divorce  Decree.  Residence  property,  bought  by 
the  husband  and  by  his  bounty  conveyed  to  him  and  his  wife 
as  tenants  by  the  entirety,  by  virtue  of  a  decree  of  divorce  in 
her  favor  becomes  the  property  of  the  two  equally  as  tenants  in 
common.     Vordick  v.   Vordick,   279. 

2.  Deed  to  Husbaoid  and  Wife:  Separate  Estates:  Inteation:  Paren- 
thetical Clause.    The  deed  made  in  1867  recited  that  the  grantors. 
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ESTATE  BY  ENTRIES— Continued. 

In  "consideration  of  the  regard  and  affection  we  have  for  our  daugh- 
ter Fannie  E.  Finley  and  of  the  payment  of  eight  hundred  dollars 
by  William  Pinley,"  dd  "hereby  convey  and  sell  to  said  Fannie 

and  William  two  hundred  and  fifty  acres most  eastern  fifty 

acres  is  the  land  sold  to  William  Finley  the  other  two  hundred 
acres  we  give  to  Fannie."  Held,  that  the  granting  clause  is  a 
clear  and  unambiguous  conveyance  to  Fannie  and  William,  and  Is 
not  limited  by  the  last  parenthetical  words,  which  are  of  doubtful 
and  uncertain  meaning  and  application. 

Held,  by  WILLIAMSON.  J.,  dissenting,  with  whom  BLAIR  and 
G(X>DE,  J  J.,  concur,  that  if  an  estate  by  thd  entirety  had  been 
intended  the  intention  would  have  been  expressed  in  some 
other  words  than  the  mere  granting  clause,  and  that  the  In- 
strument as  a  whole  declared  an  express  purpose  of  a  sale  of 
fifty  acres  to  William  and  a  gift  of  two  hundred  to  Fannie, 
and  that  purpose  is  strengthened  by  the  order  in  which  the 
grantees  are  named,  in  that  the  granting  clause  says  that  the 
grantors  "convey  and  sell  to  Fannie  and  William,"  which  in 
effect  means  that  they  convey  to  Fannie  and  sell  to  William. 
Welch  V.  Finley,  684. 

3.  No  Seyeral  Tract:  Change  in  Law.  That  the  clear  words  of  the 
granting  clause  were  not  restricted  by  the  ambiguous  subsequent 
clause  is  reinforced  by  two  other  Cacts:  first,  the  deed  contains  no 
word  or  phrase  indicating  that  the  grantors  intended  to  convey 
in  severalty  to  their  daughter  and  her  husband  distinct  parcels; 
and,  second,  at  the  time  the  deed  was  made  (1867)  the  notion  of 
unity  of  property  and  person  of  husband  and  wife  was  firmly 
fixed  in  the  popular  mind  and  in  the  law,  and  it  was  not  unusual 
for  a  father,  when  he  gave  real  estate  as  an  advancement  to  a 
daughter,  to  deed  it  to  both. 

Held,  by  WILLIAMSON,  J.,  with  whom  BLAIR  and  GOODS,  JJ., 
concur,  that  a  gift,  by  deed,  to  the  daughter  alone,  had  no 
tendency  to  divert  the  title  from  the  descendants  of  the  gran- 
tors, and  to  construe  the  deed  in  judgment  as  a  conveyance 
'  of  an  estate  by  the  entirety  to  the  grantors'  daughter  and 

her  husband,  and  the  vesting  of  the  title  first  in  him  by  her 
death  and  then  in  his  collateral  kindred  upon  his  death  Is  to 
vest  the  title  in  strangers  to  the  grantors'  blood,  which  is  a 
result  in  no  wise  contemplated  by  the  terms  used  in  the  deed, 
lb. 

ESTOPPEL. 

1.  Street  Railway  Track:  Abandonment.  The  question  of  estoppel  in 
favor  of  a  city,  in  consideration  of  conditions  imposed  upon  a 
street  railway  company  at  the  time  a  franchise  ordinance  to  oc- 
cupy the  streets  was  enacted,  does  not  arise  in  a  case  in  which 
the  public,  represented  by  the  Public  Service  Commission,  Is  a 
substantial  party.  Southwest  Mo.  R.  R.  Co.  v.  Pub.  Serv.  Comm., 
52. 

i.  Breach  of  Covenant:  Damages.  The  grantee  In  a  deed  who  gives 
back  a  deed  of  trust  for  the  purchase  money,  containing  similar 
covenants,  does  not  estop  himself  thereby  to  sue  on  the  covenants 
In  the  deed  when  a  substantial  breach  occurs  which  damages 
him,  nor  create  In  the  grantor  a  right  to  sue.  Crosby  v.  Evans, 
202. 
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ESTOPPEL— Continued. 

3.  Oontribation:  Admlnistratlaii:  Payment  of  Heir's  Debts:  Final 
Settlement.  Heirs  who  assist  the  administratrix  to  pay  estate 
debts,  whereby  she  is  enabled  to  make  final  settlement  and  be 
discharged,  are  not  estopped  to  compel  contribution,  to  the  extent 
of  a  debtor  heir's  interest  in  estate  lands  conveyed  by  him  to 
pay  his  individual  debts.  The  grantee  in  such  conveyance  is  not 
an  innocent  purchaser,  a  final  settlement  only  Indicates  that 
there  are  no  unsatisfied  estate  creditors,  and  such  assistance  is 
not  voluntary.    Ridings  v.  Bank,  288. 

HUSBAND  AND  WIFE. 

1.  Divorce:  Dower  After  Decree  for  Wife.  The  wife's  inchoate  dow- 
er in  her  husband's  real  estate  is  unaffected  by  a  decree  grant- 
ing her  alone  a  divorce  and  awarding  her  alimony  in  a  named 
sum  of  money,  which  is  not  adjudged  to  be  In  lieu  of  dower,  Vor- 
dick  V.  Vordick,  -279. 

2.  Estate  by  the  Entirety:  Ootenaats  Upon  IMvorce  Decree.  Resi- 
dence property,  bought  by  the  husband  and  by  his  bounty  conveyed 
to  him  and  his  wife  as  tenants  by  the  entirety,  by  virtue  of  a  decree 
of  divorce  in  her  favor  becomes  the  property  of  the  two  equally  as 

tenants  in  common.     lb. 

3.  Widower's  Share:  Kote  to  Deceased  Wife:  Estoppel.  When  the 
appointment  of  an  administrator  upon  a  deceased  wife's  estate 
is  legally  dispensed  with,  a  note  for  $500  payable  to  her.  being 
her  sole  property,  becomes  the  absolute  property  of  her  husband 
as  her  widower;  It  could  not  have  been  given  away  by  her,  nor 
willed  away,  nor  taken  by  her  creditors.  If  its  payment  is  to  be 
avoided  in  a  suit  thereon  by  her  widower,  the  maker  must  either 
establish  payment  prior  to  her  death,  or  plead  and  establish  such 
an  application,  with  the  husband's-  acquiescence,  of  an  equal 
amount  of  money  after  her  death,  as  amounts  to  an  estoppel, 
such  as  the  payment  of  her  funeral  expenses.  Parsons  v.  Harvey, 
413. 

See,  also,  Estate  by  Entireties. 

IDENTITY  OP  NAME  AND  PERSON.    See  Name. 

INDICTMENT  AND  INFORMATION. 

1.  Sufficiency:  AU  Words  of  Statute.    The  constitution  declares  that 

in  criminal  prosecutions  the  accused  shall  have  the  right  to  "de- 
mand the  nature  and  cause  of  the  accusation,"  and  that  means 
that  the  information  shall  specifically  bring  the  accused  within 
all  the  material  words  of  the  statute  he  is  charged  with  having 
violated.  In  criminal  pleading  it  is  an  infiexible  rule  that,  in 
the  indictment  or  information  for  a  felony,  nothing  can  be  left 
to  intendment  or  implication.    State  v.  Barnes,  514. 

2.  Oamal  Knowledge:  Age  of  Accused.  Where  the  statute  in  force 
at  the  time  declared  that  "if  any  person  over  the  age  of  seventeen 
years  shall  have  carnal  knowledge  of  any  unmarried  female  of 
previous  chaste  character,"  etc.,  he  shall  be  guilty  of  a  felony,  an 
information  charging  that  the  defendant  was  "then  and  there 
over  the  age  of  sixteen  years,"  is  fatally  defective.  To  have 
been  a  sufficient  information  it  should  have  specifically  alleged  that 
he  was  at  the  time  over  the  age  of  seventeen  years.  [Distinguish- 
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Ing  State  v.  Allen,  267  Mo.  49,  and  State  v.  Volz,  190  S.  W.  307.1 
lb. 

3. :  — :  Onred  by  Evideiioe.    Nor  was  such  fatal  defect  In 

the  information  cured  by  testimony  showing  that  at  the  time  the 
oftense  was  committed  defendant  was  over  seventeen  years  of  age, 
lb. 

4.  :  -:  Statute  of  Jeofails.    Nor  is  the  fatal  defect  in  the 

information  alleging  defendant  was  over  the  age  of  sixteen 
years  at  the  time  the  offense  was  committed,  when  the  statute 
requires  him  to  have  been  over  seventeen  years  of  age,  cured, 
after  verdict  of  guilty,  by  the  Statute  of  Jeofails  (Sec.  5115,  R. 
S.  1909).     lb. 

5.  Shooting  at  Another.     An   information  charging  a  crime   under 

Section  4481,  Revised  Statutes  1909,  is  sufficient  if  it  follows  the 
language  of  the  statute,  since  it  embodies  all  the  essential  ele- 
ments of  the  crime  denounced  and  hence  need  not  be  pleaded. 
State  V.  Poster,  618. 

6. :  Omission  of  Word  Of.    It  Is  essential  that  an  information 

charging  the  crime  denounced  by  Section  4481,  Revised  Statutes 
1909^  allege  that  the  act  of  shooting  at  another  was  done  "on 
purpose  and  of  his  malice  aforethought;''  but  the  omission  of  the 
word  "of"  in  the  phrase  that  defendant  "did  then  and  there,  on 
purpose  and  his  malice  aforethought,"  etc.,  was  not  mislead- 
ing, did  not  destroy  the  sense  of  the  sentence,  nor  impair  the 
sufficiency  of  the  Information.     lb. 

7.  — ' :  Did  Committ  Great  Bodily  Harm.     An  information  charg- 

ing that  defendant  did  shoot  another  "with  intent him to 

maim  and  commit  great  bodily  harm"  does  nott,  by  the  use  of  the 
words  "commit  great  bodily  harm,"  injure  defendant.  These 
words  are  equivalents  of  an  averment  of  an  intent  on  defendant's 
part  to  inflict  an  injury  permanent  in  its  nature,  or  more  serious 
than  an  ordinary  battery,  but  they  mean  nothing  more  than  the 
word  "maim,"  and  at  their  worst  are  only  tautological.    lb. 

8.  :  Jeofails.  Under  the  Statute  of  Jeofails   (Sec.  5115,  R.  S. 

1909)  no  defect  or  imperfection  in  an  information  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights  of  appellant  can  be 
of  any  avail  on  appeal.    lb. 

9.  Embezzlement:    Oonversion   by   Bailee.     Under    Section   4552,    Re- 

vised Statutes  r909,  which  makes  it  an  offense  to  convert  money 
or  property  as  a  bailee  with  intent  to  embezzle  it,  an  indictment 
charging  that  at  a  time  mentioned  defendant  was  the  bailee  of 
a  certain  note,  describing  it,  which  was  owned  by  a  certain  other 
person;  that  while  said  note  was  so  held  by  defendant,  he,  without 
the  consent  of  the  owner,  converted  it  to  his  own  use;  that  his 
intent  in  so  doing  was  to  deprive  the  owner  of  the  same,  and  that 
in  the  manner  aforesaid  he  did  feloniously  steal,  take  and  carry 
away  said  note,  etc.,  charges  every  essential  element  of  the  crime 
State  V.  Stevens,  639. 

10.  :    Ownership.     In   an   indictment   charging   that   defendant 

unlawfully  as  bailee  converted  a  note  for  $1500  to  his  own  use, 
it  was  alleged   that  the   note,   executed   by  Henry  Woods,   was 
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"payable  to  the  order  of^  defendant  and  was  **the  right  of  action, 
yal'uable  security  and  property  of  C.  C.  Sanders,"  and  was  "deliver- 
ed to  and  came  into  possession  and  under  the  care  of"  defendant 
"as  bailee  aforesaid,  of,  for  and  on  behalf  of  C.  C.  Sanders/'  Held, 
that  the  indictment  is  not  bad  because  it  does  not  allege  that  the 
note  was  indorsed  by  defendant  to  Sanders,  but  the  ownership 
is  sufficiently  alleged  to  be  in  Sanders,  and  .by  the  words  used  is 
more  specific  in  that  respect  than  it  would  be  had  it  contained 
an  allegation  that  the  note  had  been  indorsed  by  defendant  to 
Sanders.    State  v.  Stevens,  639. 

11.  Embezzlement:  Description  of  Kote:  Secured  by  Deed  of  Trost:  In- 
terest. In  an  indictment  for  embezzlement  as  bailee  of  a  note  pay- 
able when  made  to  defendant,  it  is  not  necessary  that  it  allege  that 
the  note  was  secured  by  a  deed  of  trust,  that  it  bore  interest  at 
the  rate  of  eight  per  cent  after  maturity,  or  that  it  was  payable  at 
the  office  of  defendant.  Thoee  things  constitute  matters  of  de- 
scription not  necessary  to  be  pleaded  under  the  statute,  which 
makes  the  indictment  sufficient  if  the  instrument  embezzled  is 
described  by  any  name  or  designation  by  which  i^  may  be  usually 
known.    lb. 

INSTRUCTIONS. 

1.  KegUgence:  Kot  Supported  by  Eyidence.  Specific  defects  in  a 
machine,  charged  in  the  petition  to  be  a  cause  of  plaintiffs  injury, 
which  are  not  established  by  any  substantial  evidence,  should  not 
by  the  instructions  be  submitted  to  the  Jury  as  a  basis  for  plaintifTs 
right  to  recover.    Kuhn  v.  Lusk,  324. 

2. :  :  Recovery  on  DifPmnent  Specific«tlon&    If  the  Jury 

are  by  the  instructions  permitted  to  find  for  plaintiff  on  either  of 
two  specificatibns  of  negligence,  and  as  to  one  of  them  the  evidence 
is  insufficient  to  support  a  finding,  a  verdict  and  Judgment  for 
him  must  be  set  aside  and  the  cause  retried.    lb. 

3.   :      Ko     Itemizatioin     of  Specific     Acts.       An     instruction 

for  plaintiff,  which  not  only  directs  the  Jury  to  find  for  him 
if  the  specific  acts  of  negligence  declared  on  were  committed, 

but  also  if  the  driver  of  defendant's  automobile  truck  operated  and 
propelled  it  in  a  ipanner  which,  under  all  the  circumstances  men- 
tioned in  evidence,  was  not  careful  and  prudent,  is  erroneous.  A 
defendant  charged  with  a  negligent  tort  has  the  right  to  be  in- 
formed what  particular  negligent  acts  plaintiff  relies  on,  and  the 
instruction  should  require  the  Jury  to  find  one  or  more  of  the 

specific  acts  which  the  evidence  tends  to  establish.     Ballman  v. 

Teaming  Co.,  342. 

4.  Fraud  and  Deceit:  Measure  of  Damages.  Where  one  person  makes 
a  purchase  for  another,  or  where  one  of  two  or  more  Joint  pur- 
chasers conducts  a  joint  purchase,  and  falsely  represents  that  the 
price  Is  actually  greater  than  what  is  actually  paid  for  the 
property,  the  measure  of  damages  is  the  difference  between  the 
amount  actually  paid  by  the  party  defrauded  and  the  true  pur- 
chase price.  So  where  defendants,  in  an  endeavor  to  induce  plain- 
tiffs to  Join  with  them  to  purchase  land,  represented  that  the 
property  was  worth  $3000  per  acre,  whereas  it  was  actually 
bought  by  defendants  for  less  than  $1500  per  acre,  the  court 
properly  refused  an  instruction  directing  the  Jury  to  return  a  ver- 
dict for  defendants  if  at  the  time  plaintiffs  bought  a  half  interest 
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the  property  wa^  reasonably  worth  $3000  per  acre;  but  properly 
Instructed  the  Jury  to  assess  plaintiffs'  damages,  if  they  found 
for  plaintiffs,  at  the  difference  between  what  plaintiffs  paid  de- 
fendants for  a  half  interest  and  one-half  the  amount  defendants 
actually  paid  to  the  grantor  for  the  entire  tract.  Thompson  v. 
Lyons,  430. 

5,  Melsure  of  Damages:  Intareat:  Torts:  Mutual  Error.  Where  the 
instructions  asked  and  given  for  both  plaintiff  and  defendant  told 
the  Jury  to  assess  the  damages,  together  "with  interest  on  such 
sum  at  the  rate  of  six  per  oent  per  annum  from  such  date  as  from 
the  evidence  the  Jury  find  said  obstruction  of  access"  to  plaintiffs' 
property  by  the  construction  of  a  seven-foot  viaduct  in  the  adjoin- 
ing street  "was  complete,"  defendant  cannot  complain  that  the 
court  instructed  the  Jury  to  allow  interest,  even  though  it  be  ad- 
mitted that  interest  is  not  allowed  in  actions  ex  delicto.  Witler  v. 
St.  Louis,  457. 

.  6.  Damages:  Under  Federal  Act:  Oontributorp  NegUgenoe.  It  is 
proper  to  instruct  the  Jury,  in  a  suit  for  personal  injuries  brought 
under  the  Federal  Employers'  Liability  Act,  that  the  amount  of 
plaintiff's  damages  may  be  reduced  in  the  proportion  that  his 
own  negligence  contributed  to  his  injury;  and  the  instruction  on 
the  subject  in  this  case  is  unobjectionable.  Lock  v.  C,  6.  ft  Q., 
532. 

7.  Ideoitlty  of  Name:  Identity  of  Person.  Identity  of  person  is  to  be 
presumed  from  identity  of  name.'  But  the  presumption  may  be 
overcome  by  credible  evidence.  The  presumption  only  establishes 
a  prima-facie  case.  The  Jury,  or  the  court  sitting  as  a  Jury,  may 
believe  or  disbelieve  such  evidence;  if  believed,  the  presumption 
fails:  if  disbelieved,  the  presumption  will  authorize  a  verdict. 
Brooks  V.  Roberts,  551. 

8.  :  :  Reasonable  Doubt.  An  instruction  on  the  pre- 
sumption of  identity  of  person  arising  from  identity  of  name 
should  not  require  the  trier  of  the  facts  to  find  the  identity  of 
person  beyond  a  reasonable  doubt,  or  otherwise  Ignore  the  pre- 
sumption. The  term  "reasonable  doubt"  or  similar  expressions 
have  no  place  in  instructions  in  a  civil  case.    lb. 

9.  Erroneous:  Given  by  Ck>nrt  to  Itself.  An  erroneous  instruction 
given  by  the  court  sitting  as  a  Jury  to  try  the  facts  will  work  a 
reversal.  In  such  case,  the  erroneous  instruction  in  a  law  case 
is  Just  as  fatal  as  if  the  issues  had  been  submitted  to  a  Jury 
and  such  instruction  had  been  given  to  them  as  their  guide.    lb. 

10^  Omission  of  Words  "Of  MUice  Aforethought":  Jail  Sentence. 
The  statute  (Sec.  4481,  R.  S.  1909)  declared  that  "every  person 
who  shall,  on  purpose  and  of  his  malice  aforethought,  shoot  at 
another,  with  intent  to  maim/'  etc.  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  exceeding  ten  years.  The  instruc- 
tion for  the  State,  designed  to  cover  the  whole  case,  omitted  the 
words  "with  malice  aforethought."  Held,  not  error,  for  two  rea- 
sons: first,  another  statute  (Sec.  4904,  B.  8.  1909)  authorized  a 
conviction  for  a  less  offense  and  defendant's  punishment  was 
assessed  at  twelve  months'  imprisonmeAt  in  the  county  Jail;  and, 
second,  errors  In  instructions  concerning  a  higher  degree  of  the 
offense  than  that  of  which  a  defendant  was  convicted  are  not 
available  to  him.  State  v.  Foster,  618. 
281  Mo.  Sup.— 49.  Pooolr> 
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^1.  No  Speclflc  AssignmeBit.  A  motion  for  a  new  trial  in  a  criminal 
case  should  contain  some  definite  reference  to  instructions  com- 
plained of.  Assignments  that  "the  court  erred  in  giving  instruc- 
tions upon  the  request  of  the  State/'  that  ''the  court  erred  in  the 
instructions  given  of  its  own  motion"  and  that  "the  court  erred 
in  failing  to  instruct  on  all  the  law  of  the  case/'  are  too  in- 
definite to  authorize  a  review  of  the  instructions  on  appeaj.  State 
V.  Stevens,  639.  • 

12.  Injnrlee  at  Other  Times  and  Places.  The  trtal  court  did 
not  commit  prejudicial  error  in  Instructing  the  jury  that 
the  mere  fact  that  plaintiff  at  some  time  may  have  sustained 
broken  ribs  and*  other  injuries  was  not  proof  that  he  was  injured 
at  the  time  and  in  the  manner  asserted  by  him,  if  there  was  direct 
testimony  that  he  was  neither  on  nor  within  several  feet  of  de- 
fendant's car  at  the  time  he  claims  to  have  been  injured  and  he 
did  not  call  a  doctor  or  notify  defendant  for  four  months  there- 
after.    UlHch  V.  C.  B.  &  Q.  Ry.  Co.,  697. 

13.  Conflicting.  An  instruction  authorizing  the  jury  to  '  find  for 
defendant  if  they  believe  "from  all  the  facts  'and  circum- 
stances in  the  case"  that  plaintiff  had  not  received  any  injury  la 
not  in  conflict  with  another  for  defendant  requiring  plaintiff  to 
make  out  his  case  "by  the  greater  woight  of  the  credible  evidence 
in  the  case."  They  do  not  set  up  dift  ent  standards  of  the  weight 
of  evidence  requisite  to  warrant  a  fi7*aing,  but  the  one  places  the 
burden  on  plaintiff  and  the  other  presents  the  matter  from  tha 
point  of  view  of  defendant,  on  whom  rests  no  such  burden.     lb. 

14.  Expert    Testimony:    No    Injury.     Error  in    an     Instruction  con- 

cerning expert  testimony  is  not  prejudicial,  where  the  testi- 
mony has  reference  to  the  character,  extent  and  permanency  of 
plaintiffs  injury  and  spends  its  force  on  the  issue  as  to  the 
amount  of  damage,  and  the  jury  finds  that  he  was  not  injured  by 
defendant  at  all.  Besides,  the  instruction  here  complained  of  was. 
in  substantially  the  same  form,  approved  in  Hoyberg  v.  Henske, 
153  Mo.  1.  c.  75,  and  numerous  later  cases.    lb. 

15.  To   I>isregard    Testimony.     An    instruction    for   defendant  telling 

the  jury  that  they  were  authorized  to  disregard  testimony, 
if  any,  opposed  to  obvious  physical  facts  or  in  contradiction  of  the 
common  knowledge  and  experience  of  mankind,  was  not  prej- 
udicial under  the  facts  of  this  case,  where  both  court  and  jury 
had  full  opportunity  to  observe  wheth^  plaintiff's  actual  physical 
condition  and  conduct  accorded  with  his  testimony.   lb. 

INTEREST. 

1.  Damages:  For  Breach  of  Oovenaat.  The  mortgagor,  in  his  action 
for  damages  for  breach  of  covenants,  is  entitled  to  interest  od 
money  paid  on  the  purchase  price,  only  from  date  of  eviction,  and 
not  from  date  of  the  payments,  if  he  was  meantime  In  possession 
and  waa  not  answerable  over  to  any  one  fo«r  rents  and  profits. 
Crosby  v.  Evans,  202. 

2. :  Torts:  Instruction:  Mutual  Error.    Where  the  instructloiis' 

asked  and  given  for  both  plaintiff  and  defendant  told  the 
jury  to  assess  the  damages,  together  "with  interest  on  such 
sum  at  the  rate  of  six  per  cent  per  annum  from  such  date  as  from 
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the  evidence  the  Jury  find  said  obstruction  of  access"  to  plaintiffs' 
property  by  the  construction  of  a  seven-foot  viaduct  in  the  adjoin- 
ing street  "was  complete,"  defendant  cannot  complain  that  the 
court  instructed  the  jury  to  allow  interest,  even  though  it  be  ad- 
mitted that  interest  is  not  allowed  in  actions  ex  delicto.  Witler 
V.  St.  Louis,  457. 

JUDGMENT. 

1.  Jnrlsdlctidii.  No  Judgment  of  a  state  court  can  have  any  validity 
unless  supported  by  a  personal  notice  to  the  defendant,  served 
within  the  state,  or  by  his  voluntary  appearance  and  submission 
to  the  Jurisdiction,  except  in  so  far  as  it  may  be  directed  against 
property  actually  in  the  state  and  theiefore  subject  to  its  Juris- 
dictiom.    Palmer  v.  Bank,  72. 

2. ' :  In  Bern.  If  the  plaintiff  at  the  time  the  garnishment  Judg- 
ment rendered  against  him  and  the  defendant  bank  by  the  court 
of  Tennessee  had  never  been  within  that  state,  did  not  enter  his 
appearance,  and  the  money,  of  which  it  is  claimed  the  Tennessee 
court  acquired  Jiurisdiction  in  rem,  was  deposited  in  the  defend- 
ant bank  in  Missouri,  payable  to  plaintiff  upon  demand,  he  was 
not  bound  by  the  Judgment  of  the  Tennessee  court  impounding  the 
money  for  the  use  of  his  Tennessee  creditor;  for  that  court, 
neither  by  statute  nor  otherwise,  could  acquire  Jurisdiction  over 
him  of  the  res.    lb. 

3.  Sale  of  Properties:  Unpaid  Judgment:  Amount  Paid  by  Assignee: 
Clean  Hands.  If  the  amount  paid  by  the  assignee  of  unpaid 
Judgments  is  the  amount  that  the  Judgment  debtor  cannot  pay 
and  his  transferee  refuses  to  pay,  the  assignee  has  a  Justiciable 
claim  against  the  transferee,  and  is  not  diargable  with  comini? 
into  court  with  unclean  hands  for  that  he  paid  only  one-third 
of  their  face  value.  [Per  WILLIAMSON,  J.]  Johnson  v.  United 
Rys.,  »0. 

4.  Quieting  Title:  Under  Old  Section  650:  Effect  of  Judgment. 
Section  650,  Revised  Statutes  1899,  contained  no  authority  for  a 
Judgment  affecting  the  title  of  persons  not  parties  or  privies. 
It  did  not  authorize  a  Judgment  transferring  the  title  of  defendants 
to  plaintiff;  all  that  a  decree  in  a  suit  under  it  could  do,  if  properly 
brought,  was  to  debar  aild  estop  the  defendants,  whether  unknown 
heirs  or  devisees  of  a  supposed  record  owner,  and  those  in  privity 
and  claiming  under  them  by  subsequent  deed  or  right,  from  set- 
ting up,  as  against  the  plaintiff  and  those  claiming  under  her, 
the  title  in  Judgment  in  that  suit  And  especially  is  that  the  effect 
of  such  Judgment,  if  the  petition  did  not  pray  that  defendants* 
title  be  transferred  to  plaintiff.  All  such  a  suit,  under  that  statute, 
could  decide  was  that  the  defendants  had  no  title  and  that  plain- 
tiff had  full  title;  the  Judgment  did  not  vest  in  plaintiff  a  record 
title  of  the  ancestor  of  the  unknoiwn  heirs.  Hayti  Devlp.  Co.  v. 
Clayton,  221. 

6.  Assignment:  Ejectment  Against  Grantor:  Stipulation  for  Judgment. 
The  purchaser  from  the  defendant  in  ejectment,  by  deed  executed 
one  day  before  ^it  is  filed  but  not  recorded  until  one  day  after, 
is,  under  the  statute  (Sec.  1732.  R.  S.  1909),  entitled  to  be  Joined 
as  codefendant  and  to  defend  his  title,  or  to  have  it  defended  in 
the  name  of  the  original  defendants.     And  if  a  stipulation  is 
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signed  by  the  attorney  for  the  original  defendants  that  the  action 
shall  remain  on  the  docket  and  abide  the  result  in  another 
pending  suit,  he  and  his  grantee  are  bound  by  the  stipulation. 
Norton  v.  Reed,  482. 

6.  Oamal  Knowledge:  Seduction.  Where  defendant  is  charged  with 
statutory  rape,  a  judgment  finding  him  guilty  of  seduction  is 
erroneous.    State  y.  Barnes,  514. 

JURIES  AND  JURORS. 

Irreguliiar  Summons.  An  irregularity  in  summoning  talesmen  for  the 
jury,  no  prejudice  appearing,  is  not  reversible  error.  Crosby 
V.  EJvans,  2a2. 

JURISDICTION. 

1.  Suit  in  Another  State:  Attachment:  Kotice  by  Publication:  Main 
and  Ancillary  Issue.  A  Tennessee  grain  dealer  deposited  money 
in  a  Missouri  bank  to  guarantee  a  Missouri  farmer  that  his  drafts 
for  corn  shipped  to  the  grain  dealer  would  be  paid.  The  farmer 
shipped  a  carload  of  com  and  took  the  bill  of  lading  to  the  bank, 
and  was  for  the  first  time  informed  that  the  grain  dealer  had 
drawn  out  the  guaranty  fund.  Elxpressing  dissatisfaction,  ho 
drew  his  draft  on  the  grain  dealer,  which  was  dishonored  by 
the  drawee  and  returned  to  the  bank.  The  farmer  threatened 
to  sue  the  bank  for  surrendering  his  security  without  notice,  and 
to  settle  the  matter  the  bank  purchased  the  com,  placing  the 
amount  of  the  draft  to  the  farmer's  credit,  receiving  its  title  by 
an  assignment  of  the  bill  of  lading,  and  sent  it  to  a  Tennesseo 
factor,  who  sold  the  corn  for  the  bank,  receiving  the  money  there- 
for. The  grain  dealer,  claiming  that  he  had  sustained  damages 
in  a  large  sum  on  account  of  the  poor  quality  of  four  previous 
carloads  of  corn  purchased  from  the  farmer,  brought  suit  in 
Tennessee,  by  gamisliment,  against  the  farmer,  the  bank  and 
the  factor,  giving  notice  to  the  farmer  and  bank  by  publication. 
The  bank  entered  its  general  appearance,  and  the  factor  paid  the 
money  into  court,  to  be  disposed  of  according  to  its  decree.  Not- 
withstanding the  farmer  made  no  appearance,  the  court  found  he 
was  indebted  to  the  grain  dealer  in  a  large  sum,  and  adjudged  that 
the  grain  decder  was  entitled  to  the  fund  deposited  in  court  by 
the  factor.  Thereupon  the  farmer  sued  the  bank  in  a  Missouri 
court  for  the  amount  of  the  draft  depoeited  to  his  credit  when  the 
bill  of  lading  was  assigned  to  the  bank.  Held,  that  the  judgment 
of  the  Tennessee  court  impounding  the  fund  was  only  ancillary 
to  the  principal  issue,  whether  the  farmer  was  indebted  to  the 
grain  dealer,  and  as  he  had  no  property  in  Tennessee  the  validity 
of  that  judgment  depends  upon  whether  the  Tennessee  court  ac- 
quired :^urisdiction  to  render  a  judgment  against  him  on  the 
principal  issue.    Palmer  v.  Bank,  .72. 

2.  ■    '    ; :  Appearance:  Waiver:  Constitutional  QaesUon.    Since 

the  defendant  bank  appeared  generally  in  the  Tennessee  court. 

.  did  not  object  to  the  jurisdiction  of  the  court  over  the  principal 
defendant  in  the  attachment  proceeding,  did  not  assert  the  uncon- 
stitutionality of  the  Tennessee  statute  which  authorized  construc- 
tive service  upon  both,  and,  without  any  appearance  whatever  by 
the  non-resident  principal  defendant,  went  to  trial  on  the  merits  of 
the  case,  and  was  defeated,  it  will  not  now  be  permitted  to  deny 
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the  yalidity  of  the  Tennessee  judgment  awarding  a  fund  belong- 
ing to  it  to  the  plaintiff  in  that  case  as  a  creditor  of  the  principal 
defendant  therein;  but  in  a  suit  said  principal  defendant  against 
said  bank,  in  a  Missouri  court,  to  recover  money  placed  to  his 
credit  in  the  bank,  the  question  whether  the  adjudication  by  the 
Tennessee  court  that  the  plaintiff  was  indebted  to  the  plaintiff 
in  that  attachment  suit  is  binding  upon  the  plaintiff  in  this,  or 
was  void  for  lack  of  jurisdiction,  is  for  determination.     lb. 


3. : :  Action  in  Eem.    No  judgment  of  a  state  court  can 

have  any  yalidity  unless  supported  by  a  persomal  notice  to  the 
defendant,  served  within  the  state,  or  by  his  voluntary  appearance 
and  submission  to  the  ^risdiction,  except  in  so  far  as  it  may  be 
directed  against  property  actually  in  the  state  and  therefore  sub- 
ject to  its  jurisdiction.     lb. 

4. :    ' :    :    Garnishment   in   Another  State.     If  the 

plaintiff  at  the  time  the  garnishment  judgment  rendered  against 
him  and  the  defendant  bank  by  the  court  of  Tennessee  had  never 
been  within  that  state,  did  not  enter  his  appearance,  and  the 
money  of  which  it  is  claimed  the  Tennessee  court  acquired  juris- 
diction in  rent,  was  deposited  in  the  defendant  bank  in  Missouri, 
payable  to  plaintiff  upon  demand,  he  was  not  bound  by  the  judg* 
ment  of  the  Tennessee  court  imp6unding  the  money  for  the  use 
of  his  Tennessee  creditor;  for  that  court,  neither  by  statute  nor 
otherwise,  could  acquire  jurisdiction  over  him  or  the  res.    lb. 

5.  Not  Contested  by  Blther  Party.    Notwithstanding  neither  party  has 

questioned  the  jurisdiction  of  a  court,  the  first  question  to  be 
raised  and  decided  by  any  court  in  any  case  is  whether  it  has 
jurisdiction  in  podnt  of  fact    Bealmer  v.  Fire  Ins.  Co.,  495. 

6.  Venae:  Bailroad.  A,  railroad  company,  whose  line  of  road  runs 
into  only  one  county  otf  the  State  and  has  an  office  or  agent  in  no 
other,  can  be  sued  only  in  such  county.  State  ex  rel.  Hines  v.  Cal> 
houn,  583. 

7.  :    Director-General   of   Railroads:    Agent.     The    usual    and 

customary  business  of  a  railroad  company  consists  in  the 
receipt  of  freight  and  passengers  at  various  points  on  its  line, 
the  transportation  of  them  thereon,  their  delivery  at  other  points 
thereon,  the  issuance  of  bills  of  lading,  the  sale  of  tickets,  and  the 
keeping  of  books  and  accounts  of  the  company  relating  to  such 
transactions;  and  the  Director-General  of  Railroads,  appointed 
under  an  act  of  Congress  directing  the  President  to  take  charge 
of,  operate  and  control  all  railroads,  is  not  such  an  agent  in  a 
county  in  which  the  railroad  company  which  has  caused  plain- 
tifTs  injury  has  no  place  of  business  and  into  which  its  line  of 
road  does  not  run,  and  the  circuit  court  of  such  county  has  no 
jurisdiction  over  the  person  of  the  Director-General,  although 
he  is  found  in  the  county  and  summons  is  served  upon  him  there 
in.  Whether  or  not  the  action  for  damages  be  grounded  on  the 
Employers'  Liability  Act,  his  duties  and  liabilities  are  just  aa 
broad  territorially  as  were  those  of  the  railroad  company  before 
he  took  charge  of  its  properties.  If  the  railroad  company  could 
not  have  been  sued  in  a  county  prior  to  that  time,  he  cannot  be. 
lb. 
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8.  Venae:  Bailroad:  General  Orders  18-A  and  18-B/  General  Ord- 
ers  18-A  and  18pB  of  the  Director-General  of  Railroads*  pro- 
viding that  suits  against  carriers  while  under  Federal  control 
must  be  brought  in  the  county  or  district  where  plaintiff  resided  at 
the  time  of  the  accrual  of  the  cause  of  action  or* in  the  county 
or  district  where  the  cause  of  action  arose,  cannot  be  construed 
to  oust  a  state  court  of  jurisdiction  of  the  subject-matter  of  an 
action  over  which  the  laws  of  the  State  give  It  jurisdiction;  but 
if  the  railroad  company »  ^hose  lines  are  being  operated  by  the 
Director-General,  has  a  line  of  road  in  a  certain  county  in  this 
State,  he  can  be  sued  in  such  county,  provided  he  can  be  found 
there,  though  the  service  of  summons  would  have  to  be  made 
under  Section  1751,  and  not  under  Section  1754,  Revised  Statutes 
1909.    State  ex  rel.  Hines  v.  Calhoun,  5S3. 

LACHES. 

1.  In  Action  at  Law.  The  defense  of  laches  is  only  applied  to  defeat  a 
claim  for  equitable  relief.  Laches  is  not  a  bar  to  a  claim  made 
under  a  legal  title.     Hayti  Devlp.  Co.  v.  Clayton,  221. 

2.  Action  at  Law:  Suit  to  Quiet  Title.  Laches  is  no  defense  to  an 
action  at  law.  Where  the  petition  and  answer  are  not  set  out,  but 
abstracted  by  appellant,  and  it  is  stated  in  this  abstract  that 
laches  was  interposed  by  the  answer  as  a  defense,  but  both  this 
abstract  and  the  statement  of  respondent  also  say  that  the  peti- 
tion was  an  ordinary  action  under  the  statute  to  quiet  title,  and 
the  record  shows  the  case  was  tried  as  one  at  law,  the  case  will 
be  so  treated  on  appeal,  and  the  finding  of  the  judge  sitting  as 
a  jury  will  be  binding,  for  such  a  petition  states  a  cause  of  ac- 
tion at  law,  and  not  in  equity.    Brooks  v.  Roberts,  551. 

Taxes.     The  mere  non-payment  of  taxes  on  land 


does  not  show  laches.     lb. 

LANDLORD  AND  TENANT. 

1.  Lease:  lability  of  Landlord:  Negligent  OonstnicUon.  A  landlord 
under  no  obligation,  legal  or  contractual,  to  make  repairs,  who 
nevertheless  undertakes  to  make  repairs  and  negligently  creates 
a  defect  or  danger  whereby  the  tenant,  himself  in  the  exercise  of 
due  care,  is  injured,  is  liable  in  damages;  but  if  the  agreed  state- 
ment shows  no  negligence  in  workmanship  or  in  the  selection 
of  materials,  or  whether  the  section  of  the  porch  railing  which 
gave  way  when  plaintiff's  wife  leaned  against  it  was  at  the  time 
in  the  same  condition  it  stood  immediately  after  being  repaired, 
there  can  be  no  recovery.  The  mere  fact  that  the  railing  was 
not  replaced  by  new  timber  does  not  prove  negligence.  Byers  v. 
V.  EiSsex  Inv.  Co.,  375. 

2. :  :  :  Bes  Ipsa  Loquitur:  Agreed  Statement.    If 

the  petition  pleads  specific  negligence,  reliance  upon  the  doctrine 
of  res  ipsa  loquitur  is  thereby  excluded;  and  a  statement  of  facts 
agreed  upon  for  the  purpose  of  obviating  the  introduction  of  evi- 
dence does  not  alter  the  rule,  for  such  an  agreed  statement  is  not 
an  agreed  case  under  the  statute  or  at  common  law.    lb. 

3.  — :  — ' : : :  Application  to  Situation.  The  basis  of 

the  presumption  inherent  in  the  rule  of  res  ipsa  loquitur  is  the  doc- 
trine of  probabilities.    There  is  no  such  probability  that  the  break- 
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ing  of  a  wooden  porcb  railing,  which  gave  way  when  plantiff's 
wife  leaned  against  it,  was  due  to  negligence  in  repairing  it  ten 
months  previously,  as  to  justify  an  application  of  the  rule,  there 
heing  no  showing  that  the  part  which  gave  way  was  repaired.    lb. 

4. :    - — — :    — :    :    Peculiar  Knowledge:    Voluntary 

Act.  The  rule  of  res  ipsa  loquitur  as  establishing  negligence  on' 
the  part  of  the  landlord  does  not  apply  where  the  cause  of  the  fall 
of  plaintiff's  wife  from  the  porch  was  not  peculiarly  within  the 
knowledge  of  the  landlord  and  peculiarly  beyond  that  of  plaintiff. 
Nor  does  it  apply  if  the  voluntary  act  of  plaintifTs  wife  was  im- 
mediately connected  with  her  fall.     lb. 

LANDS  AND  LAND  TITLES. 

1.  Deed  as  Mortgage:  Bight  of  Redemption:  Limitations.  A  conveyance 
in  the  form  of  a  warranty  deed,  made  and  accepted  as  security 
for  a  debt,  is  a  mortgage,  and  leaves  in  the  mortgagor  an  equity 
of  redemption  which  cannot  be  clogged  or  abridged  by  a  stip- 
ulation in  it  that  redemption  must  occur  within  ten  years.  Carson 
V.  Lee,  166. 

2.  * :  The  Word  Bedeem:  Intention.  Whether  or  not  a  deed  other- 
wise absolute,  is  to  be  construed  to  be  a  mortgage,  is  not  to  be 
determined  by  the  use  of  the  word  "redeem"  used  in  a  stipula- 
tion clause  therein  by  which  the  grantee  agrees  that  the  grantors 
"may  at  any  time  within  ten  years  redeem  said  land"  and  upon 
the  payment  of  a  named  sum  of  money  he  "will  reconvey"  to 
them,  for  though  the  word  is  appropriate  to  express  an  equitable 
right  of  redemption,  it  is  not  of  fixed  meaning  and  the  nature 
of  the  instrument,  whether  mortgage  or  conditional  sale,  is  not 
determined  by  its  use,  but  by  the  intention  of  bofth  parties  at 
the  time  it  was  made.  If  made  to  be  a  mortgage  it  retains  the 
character  then  intended;  otherwise,  a  deed  absolute  on  its  face, 
with  an  agreement  to  reconvey  upon  conditions,  cannot  be^  con- 
strued to  be  a  mortgage,  but  is  a  cotnditional  sale  or  dee'd  of 
purchase.     lb. 

3.  :  Intention:  Extraneous  Evidence.    The  terms  of  a  deed  may 

show  so  clearly  on  its  face  the  real  understanding  of  the  parties, 
that  no  aid  from  extraneous  circumstances  is  required  or  per- 
mitted to  interpret  it.  On  the  other  hand,  it  may  leave  the  ques- 
tion whether  it  is  a  mortgage  or  deed  of  purchase  in  such  doubt, 
that  extraneous  evidence  is  necessary  to  determine  its  character, 
and  then  such  evidence  is  competent.    lb. 


4.  :  Debt.  A  condition  indispensable  to  a  holding  that  a  war- 
ranty deed  was  intended  to  be  a  mortgage  is  that  there  must  have 
been  a  debt  to  secure,  or  some  liability  against  which  the  grantee 
is  to  be  guarded;  for  the  purpose  of  a  mortgage  is  security.    lb. 

5.   :  :   To  Pay  Debts.     Where  the   grantee  was   surety 

for  one  of  the  grantors  on  notes  to  the  amount  of  a  few 
hundred  dollars,  but  neither  was  otherwise  Indebted  to  him, 
the  notes  were  paid  out  of  the  $4000  named  as  the  consideration 
for  the  deed,  as  was  an  existing  mortgage  for  $800,  and  no  as- 
signment of  any  of  the  notes  was  made  to  the  grantee,  and 
there  is  no  evidence  that  the  balance  of  the  consideration  was  ad- 
vanced as  a  loan  to  either  grantor,  and  no  loan  evidencing  a  debt 
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was  taken  and  no  debt  was  mentioned  in  the  deed,  there  was  no 
debt  secured  by  the  instrument,  and  to  hold  there  was  would  be  to 
run  counter  to  all  ordinary  experience  business  transactions. 
Carson  v.  Lee,  166. 

6.  Deed  as  Mortgage:  Debt:  Repayment.  The  fact  that  the  stipulation 
in  the  deed  permitting  the  grantors  to  redeem  and  obligating  the 
grantee  to  reconvey  on  the  payment  of  a  named  sum,  contained 
no  agreement  binding  the  grantors  to  pay  the  sum  named  or  any 
part  of  it,  is  a  circumstance  oC  weight,  though  not  condusive,  in 
determining  whether  or  not  the  instrument  was  a  mortgage.    lb. 

7.  ;  Possession:  Taxes:  Suzplns  After  Paying  Debts.  The  facts 
that  the  grantee  was  put  into  possession  when  the  instrument 
was  executed,  that  he  was  by  it  required  to  pay  the  taxes  there- 
after, and,  where  the  grantors  were  financially  embarrassed,  that 
the  consideration  was  more  than  grantors'  debts  paid  by  him 
and  the  balance  was  turned  over  to  them,  without  note  or  other 

'  evidence  of  a  loan,  all  likewise  point  significantly  to  a  conclusion 
that  the  instrument  was  not  a  mortgage.    lb. 

8. :  Subsequent  Indemnifying  Bond.    The  fact  that  the  purchaser 

from  the  grantee  in  a  deed  which  contained  a  stipulation  that  the 
grantors  might  redeem  upon  the  payment  of  a  named  sum  of 
money,  exacted  of  the  surviving  grantor  and  the  grantee  a  bond 
to  indemnify  himself  against  loss  because  of  an  apprehended  pos- 
sible right  in  the  heirs  of  the  deceased  grantor  to  redeem,  and 
that  of  the  purchase  price  paid  by  said  purchaser  a  part  was  paid 
to  said  surviving  grantor,  whose  ten-year  right  to  repurchase  had 
not  expired,  sheds  no  light  on  said  original  transaction  and  has 
no  tendency  to  prove  that  said  original  deed  was  a  mortgage,  for 
the  character  of  the  transaction  was  fixed  when  said  deed  was 
made.     lb. 

9.  Conditional  Sale:  Bight  of  Heiis  to  Bepurchase.  Some  authorities 
holding  an  option  to  purchase  property  creates  no  interest  that  is 
either  assignable  to  transmissible  to  heirs  of  the  option-holder, 
are  cited  in  the  opinion,  but  the  point  is  not  ruled,  because  it  is 
unnecessary  to  a  proper  adjudication  of  the  issues.    lb. 

10.  Covenants:  In  Deed  and  Mortgage.  A  vendee  who  secures  pay- 
ment to  his  vendor  of  the  price  of  his  purchased  property  by  mort- 
gaging back  with  covenants  the  estate  granted,  does  not  thereby 
release  the  vendor  from  liability  on  his  similar  covenants.  Cros- 
by V.  E37ans,  202. 

11. :  :  Bunnlng  With  the  Land.  The  covenant  of  inde- 
feasible seizure  runs  with  the  land  when  the  deed  containing  it 
passes  any  interest  to  carry  the  covenant  along,  the  purpose  being 
to  enable  a  remote  grantee  substantially  damaged  by  the  breach 
to  recover  his  damage;  but  a  purchase-money  mortgage  or  deed 
of  trust,  given  by  a  grantee  who  suffers  from  his  grantor's  broken 
covenant,  does  not  carrry  back  to  the  grantor  the  right  to  sue  on 
the  covenants  in  the  original  deed  or  cancel  those  covenants.    lb. 

12.  — :  :  Estoppel:  Damages.     The  grantee  in  a  deed  who 

gives  back  a  deed  of  trust  for  the  purchase  money,  containiuK 
similar  covenants,  does  not  estop  himself  thereby  to  sue  on  the 
covenants  in  the  deed  when  a  substantial  breach  occurs  which 
damages  him,  nor  create  in  the  grantor  a  right  to  sue.    lb. 
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13.  :  FozBdosiire  of  Deed  of  Tmst  hy  Agreement:  Orantee^s  Biglit 

to  Damages  for  Breach.  The  grantee,  who  jgave  a  deed  of  trust 
back  to  secure  the  purchase  money,  did  not  lose  his  right  to  re- 
cover damages  for  breach  of  the  coyenants  contained  in  his  deed, 
if  default  in  payment  and  foreclosure  sale  by  the  trustee  occurred 
pursuant  to  a  scheme  arranged  between  said  mortgagor  and  said 
mortgagee  that  the  mortgagee  was  to  b^y  in  order  to  cure  a  fault 
in  said  mortgagor's  title  for  which  the  mortgagee  was  liable  on 
his  covenant.    lb. 

14. :  :  — ' :  Subsequent  Sale.  And  where  the  agree- 
ment was  that  the  deed  of  trust  should  be  foreclosed  and  the 
prorperty  bought  by  the  mortgagee  in  order  to  perfect  title  in  the 
mortgagor,  but  the  mortgagee,  having  purchased  at  the  sale,  con- 
veyed to  a  third  party,  thereby  cutting  off  the  mortgagor's  title, 
the  mortgagor  is  entitled  to  maintain  an  action  for  breach  of  the 
covenant  contained  in  the  deed  to  him  as  grantee  and  recover  the 
amount  of  purchase  money  paid  by  him  after  his  eviction  by  such 
subsequent  grantee..   lb. 

15.  :  — : :  Interest.    The  mortgagor,  in  his  action  for 

damages  for  breach  of  ooivenants,  is  entitled  to  interest  on  money 
paid  on  the  purchase  price,  only  from  date  of  eviction,  and  not 
from  date  of  the  payments,  if  he  was  meantime  in  possession  and 
was  not  answerable  over  to  any  one  for  rents  and  profits.    lb. 

16.  :  :  '— :  Reply:  Departure:  Confession  and  Avoid- 
ance. Where  the  defense  set  up  in  the  answer  to  an  action  for 
damages  by  the  grantee  for  breach  of  covenants  in  a  deed,  is  that 
the  plaintiff  lost  his  right  to  sue  as  the  result  of  the  sale  under 
the  purchase-money  deed  of  trust,  a  replication  pleading,  by  way 
of  confession  and  avoidance,  an  agreement  that  the  property  should 
be  sold  by  the  trustee  in  order  to  perfect  the  title  in  the  defendant, 
does  not  state  a  new  cause  of  action,  and  is  not  a  departure,  unless 
the  agreement  was  a  contract  substituted  for  the  covenants.    lb. 

17.  Quieting  Title:  Under  Old  Section  650;  Effect  of  Judgment.  Section 
650,  Revised  Statutes  1899,  contained  no  authority  for  a  judgment 
affecting  the  title  of  persons  not  parties  or  privies.  It  did  not 
authorize  a  Judgment  transferring  the  title  of  defendants  to  plain- 
tiff; all  that  a  decree  in  a  suit  under  it  could  do,  if  properly 
brought,  was  to  debar  and  estop  the  defendants,  whether  unknown 
heirs  or  devisees  of  a  supposed  record  owner,  and  those  in  privity 
and  claiming  under  them  by  subsequent  deed  or  right,  from  set- 
ting up,  as  against  the  plaintiff  and  those  claiming  under  her, 
the  title  in  judgment  in  that  s^it.  And  especially  is  that  the  effect 
of  such  judgment, ^  if  the  petition  did  not  pray  that  defendants' 
title  be  transferred  to  plaintiff.  All  such  a  suit,  under  that  stat- 
ute, could  decide  was  that  the  defendants  had  no  title  and  that 
plaintiff  had  full  title;  the  judgment  did  not  vest  in  plaintiff  a 
record  title  of  the  ancestor  of  the  unknorwn  heirs.  Hayti  Devlp. 
Co.  V.  Clayton,  221. 

18.  Adverse  Possession:  Oonillct  in  Testimony.  Where  plaintiff  in  the 
suit  to  quiet  title  and  ejectment  had  no  record  title,  and  the  evi- 
dence as  to  whether  it  used  the  property  in  connection  with  other 
property  possessed  by  it  to  create  title  by  adverse  possession  was 
in  displite.  the  finding  of  the  trial  court  settles  the  question  cm 
appeal.     lb. 
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19.  Lost  OoniArB:  Conflict  Between  Statute  and  Land  Office  Bole.  If 
the  statute  pertaining  to  the  re^stablishment  of  decayed  comerE 
of  surveyed  lands  (Sec.  11322.  R.  S.  1909)  operated  to  change  the 
boundaries  of  United  States  surveys,  so  that  one  who  purchased 
land  according  to  those  surveys  would  be  divested  of  a  porticm  of 
it,  and  another  who  did  not  purchase  such  portion  would  be  in- 
vested with  it,  the  statute,  in  ao  far  as  it  conflicts  with  the  rulea 

^  of  the  General  Land  Office  pertaining  to  the  re-establishment  of 
'  lost  corners,  would  be  void;  but  the  statute  can  have  no  application 
where  the  original  boundaries  are  known  or  can  b^  ascertained, 
for  before  it  can  be  invoked  it  must  appear  that  the  corner  is  not 
merely  obliterated^  but  is  lost— thAt  is,  that  its  locus  cannot  be 
determined  either  from  the  plat  and  field  notes  of  the  original 
•survey,  or  by  any  competent  extrinsic  evidence.  Simpson  v. 
Stewart,  228. 

20.  : :  Statute  Paramount.    The  rule  of  the  General   Land 

Office  is  controlling  in  every  instance  in  which  it  is  sought  to 
re-establish  a  lost  internal  section  corner  on  the  public  lands  of 
the  United  States;  but  as  to  lands  within  the  State  w;hose  titles 
have  passed  to  private  owners  and  the  jurisdiction  of'  the  U.  S. 
Government  in  reference  thereto  has  ceased,  the  statute  is,  in  a 
sense,  a  rule  of  evidence,  and,  in  cases  in  which  it  is  applicable, 
is  obligatory  upon  the  courts.    lb. 

21.  Oonveyance:  Lat^t  Ambiguity:  Admissibility  of  Acts  of  Parties. 
When  there  is  a  latent  ambiguity  in  the  description  of  land  as  con- 
tained in  the  deed,  the  circumstancee  and  situation  of  the  parties 
and  the  construction  they  have  put  upon  the  deed  by  their  acts, 
are  admissible  in  evidence;  but  when  the  language  of  the  dee<} 
contains  no  ambiguity,  or  when  such  language,  applied  to  the 
subject-matter  and  circumstances,  leaves  no  substantial  doubt  as 
to  the  property  conveyed,  then  the  acts  of  the  parties  under  the 
deed  are  inadmissible.    Korneman  v.  Davis,  234. 

22.   :  :   Quantity.     An  estimate  of  the  land  conveyed  by 

a  deed  as  "about  thirty  acres**  is  a  part  of  the  description,  and 
may  be  used  to  ascertain  the  particular  thing  conveyed.    lb. 

23.  :  :  Beneficent  Acts  of  Qrantor.    Where  a  father  con- , 

veyed  thirty  acres  of  land  lying  south  of  a  creek,  as  a  gift  to  a 
daughter,  reserving  a  life  estate  to  himself,  the  taking  possession 
by  the  daughter  of  an  adjoining  four-acre  tract  lying  east  of  the 
creek  and  his  acquiescence  therein,  a  gift  of  a  small  amount  of 
money  arising  from  the  sale  of  logs  therefrom  and  a  failure  of  the 
father  to  object  to  her  taking  timber  therefrom  to  build  an  ice- 
house, are  to  be  regarded  as  other  acts  of  kindness  towards  the 
daughter  without  regard  to  his  or  her  legal  rights,  and  not  as  an 
interpretation  by  conduct  of  the  description  of  the  land  contained 
in  the  deed,  and  are  not  admissible  to  show  that  thel  four-acre 
tract  was  conveyed.    lb. 

24.  Divorce:  Dower  After  Decree  for  Wife.  The  wife's  inchoate 
dower  in  her  husband's  real  estate  is  unaffected  by  a  decree  grant- 
ing her  alone  a  divorce  and  awarding  her  alimony  in  a  named 
sum  of  money,  which  i»  not  adjudged  to  be  in  lieu  of  dower.  Vor- 
dick  V.  Vordick,  279. 

25.  Estate  by  the  Entirety:  Ootenants  Upon  Divorce  Decree.  Resi- 
dence property,  bought  by  the  husband  by  his  bounty  conveyed 
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to  him  and  his  wife  a»  tenants  by  the  entirety,  by  virtue  of  a  de- 
cree of  divorce  in  her  favor  becomes  the  property  of  the  two 
equally  as  tenants  in  common.    lb. 

26.  Conveyance:  Interest  and  Not  Land.  The  granting  clause  of 
a  deed  of  trust  whereby  the  grantor  doth  ''grant,  bargain,  sell, 
convey  and  confirm  unto  the  said  second  party  the  following  real 
estate:  All  of  his  right,  title,  share  and  estate  in  and  to"  certain 
lands,  conveys  whatever  interest  the  grantor  has,  but  not  the  land 
itself.  The  words  "grant,  bargain,  sell,  convey  and  confirm"  do 
not  purport  to  convey  or  warrant  the  land,  or  any  particular  in- 
terest therein,  but  only  such  right,  title,  interest  or  estate  as  the 
grantor  has,  whatever  that  interest  may  be.    Ridings  v.  Bank,  288. 

27.  :  :  Admlniatration:  Innocent  Purchaser.  A  purchaser 

'  for  value  at  the  foreclosure  sale  of  a  deed  of  trust  by  which  the  • 
grantor  conveyed  his  interest  in  certain  land,  and  not  the  land 
itself,  made  during  the  course  of  the  administration  of  his  father's 
estate  to  secure  the  payment  of  his  individual  debt,  acquired 
whatever  right,  title  and  interest  the  grantor  had,  subject  to  all 
equities  the  other  heirs  had  against  his  share  or  interest  in  said 
property.  A  purchaser  at  said  foreclosure  sale,  though  for  value, 
is  not  an  innocent  purchaser,  but  similar  to  the  grantee  in  a  quit- 
claim deed,  who  takes  with  notice,  actual  or  constructive,  of  the 
equities  of  third  parties.     lb. 

28.  Administration:  Sale  of  Interest  by  Heir:  Voluntary  Conveyance 
by  Other  Heirs  to  Pay  Debts.  The  joining  by  non-indebted  heirs 
of  an  estate  in  the  course  of  administration,  in  a  private  sale 
and  conveyance  of  other  estate  lands,  to  obtain  money  with  which 
to  pay  debts  primarily  those  of  another  heir,  but  allowed  against 
decedent's  estate,  and  the  payment  thereby  of  such  debts,  cannot 
be  considered  as  a  voluntary  loaning  by  such  heirs  to  such  debtor 
heir  or  to  the  estate  of  the  money  id  pay  his  or  its  debts,  but  are 
acts  in  their  nature  coercive,  brought  about  by  his  delinquency, 
and  neither  he,  nor  another  claiming  his  interest  in  another  tract 
as  purchaser  at  the  foreclosure  of  a  deed  of  trust  made  by  him 

'  after  decedent's  death  to  pay  his  individual  debts,  can  take  ad- 
vantage of  a  situation  brought  about  by  his  wrong.  An  heir  in- 
debted to  decedent*s  estate,  by  reason  of  decedent's  suretyship  for 
him  or  otherwise,  has  in  equity  against  the  other  heirs  no  definite 
share  or  interest  in  the  estate,  unless  he  pays  such  indebtedness, 
and  failing  to  do  so  his  interest  or  share  is  cut  down  to  the  extent 
of  his  debts  to  the  estate:  and  the  purchaser  at  the  foreclosure 
of  a  deed  of  trust,  by  which  he  conveys  his  Interest  In  the  re- 
maining lands  to  secure  the  payment  of  an  individual  debt,  takes 
subject  to  the  right  of  the  other  heirs,  who  have  conveyed  estate 
lands  to  pay  estate  debts,  to  be  reimbursed  out  of  his  original 
share  in  such  lands.     lb. 

29.   :   :   :   Final  Settlement:   Estoppel.     Heirs  who 

assist  the  administratrix  to  pay  estate  debts,  whereby  she  is 
enabled  to  make  final  settlement  and  be  discharged,  are  not  estop- 
ped to  compel  contribution,  to  the  extent  of  a  debtor  heir's  inter- 
est in  estate  lands  conveyed  by  him  to  pay  his  individual  debts. 
The  grantee  in  such  conveyance  is  not  an  innocent  purchaser,  a 
final  settlement  only  indicates  that  there  are  no  unsatisfied  estate 
creditors,  and  such  assistance  is  not  voluntary.     lb. 

30.  :  Administrator  De  Bonis  Non:  PartitloiL  In  a  suit  for  par- 
tition brought  by  heirs,  whether  or  not  the  appointment-4>f  an 
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administrator  de  bonis  non  was  void  or  valid  need  not  be  deter- 
mined, since  he  is  not  a  necessary  party.    Ridings  v.  Bank,  28S. 

31.  Description:  Starting  Point:  Parallelogram  Presumed.  A  lease 
which  describes  a  tract  in  the  City  of  St  Louis  and  State  of 
Missouri  as  ''one  hundred  feet  running  westward  on  Coal  Bank 
Ro&d,  beginning  at  private  road  fronting  house,  and  seventy  feet 
running  northward  on  private  road,  beginning  at  Coal  Bank 
Road,''  fixes  the  starting  point  at  the  intersection  of  Coal  Bank 
Road  and  the  private  road,  and  that  being  definite,  a  parallelo- 
gram, one  hundred  by  seventy  feet,  will  be  presumed;  and  a 
definite  tract  extending  one  hundred  feet  westward,  from  the  in- 
tersection of  the  two  roads,  along  the  north  side  of  Coal  Bank 
Road,  and  seventy  feet  northward  along  the  west  line  of  the  pri- 
vate road,  was  descirbed.    Klelne  v.  Kleine,  317. 

32.  :   :   :   Extrinsic  Eyidence.     Extrinsic  evidence 

is  always  admissible  to  explain  the  calls  in  a  deed  and  for  making 
certain  any  ambiguity  in  the  description.  If  a  surveyor  can  take 
the  deed  and  from  its  descriptions  locate  with  certainty  the 
definite  tract  intended  to  be  conveyed,  the  description  is  sufficient 
lb. 

33.  Signing  Deed:  With  Lead  Pencil.  A  deed  or  lease  is  not  invalid 
because  signed  by  lead  pencil,  instead  of  pen  and  ink.    lb. 

34.  Conveyance:  Voluntary:  No  Consideration:  Cancellation:  Lien.  A 
deed  made  by  a  grantor  in  full  possession  of  his  faculties  and  in 
no  wise  induced  by  undue  influence  or  fraud,  but  voluntarily  and 
of  his  own  volition  and  without  any  agreement  or  promise  on  the 
part  of  the  grantee,  either  directly  or  through  others,  to  either  pay 
money  therefor  or  to  support  and  care  for  the  grantor  in  his  old 
age,  but  made  in  pursuance  of  a  long-cherished  purpose  to  so  dis- 
pose of  the  land,  either  by  deed  or  will,  that  the  grantee  would 
own  it  after  the  grantor's  death,  cannot  be  set  aside,  nor  can  a  lien 
be  declared  on  the  land  for  supposed  damages,  Hardway  v.  Hard- 
away,  40a. 

35.  Besulting  Trust:  Whence  and  How  It  Arises.     A  trust  results  in 
favor  of  a  party  who  furnishes  the  purchase  money  for  real  estate, 
when  the  title  is  taken  in  the  name  of  another.     It  arises  from, 
the  facts,  not  from  an  agreement,  but  regardless  of  and  sometimes 
in  spite  of  an  agreement.    Bender  v.  Bender,  473. 

36.   ' — :   Presumption:   Conveyance  to  Wife.     The  presumption  Is 

that  the  grantee  in  a  deed  conveying  real  estate^  intends  to 
hold  the  title  in  trust  for  the  person  who  paid  the  purchase  money. 
But  that  presumption  is  overcome  by  another  where  the  husband 
pays  the  purchase  price  and  his  wife  is  named  as  the  grantee, 
for  then  the  presumption  is  that  he  intended  the  convesrance 
prima-facie  as  a  provision  for  her.  But  the  presumption  that  he 
intended  the  conveyance  to  operate  as  a  statement  on  his  wife 
is  rebuttable,  but  only  under  circumstances  consistent  with  legal 
principles.    lb. 

a7.  :  Coincident  With  Conveyance:  Future  Contingency:  Ex- 
press Trust.  A  resulting  trust  must  arise,  if  at  all,  at  the  instant 
the  deed  is  taken.  The  transaction  must  be  such  that  the  trust 
arises  the  moment  the  title  passes.  If  the  trust  in  favor  of  the 
husband's  children   is  made  contingent   upon  the  hiappening  of 
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an  event  in  the  future,  such  as  the  legal  separation  or  divorce 
of  the  husband  and  wife,  the  children  do  not  have  a  resulting 
trust  in  real  estate  paid  for  by  the  husband  and  conveyed  to  him 
and  his  wife.    lb. 

38.  — • :   Parol  Agreement  to  Hold  in  Trust:   Ezpraas  Trust.     AI* 

legations  that  the  husband's  money  paid  for  the  real  estate  and 
that  it  was  conveyed  to  him  and  her  upon  an  agreement  that  in 
case  of  their  legal  separation  or  divorce,  she  and  he  would  con- 
vey to  their  three  children,  is  grounded  on  an  express  trust,  which 
cannot  be  established  by  parol.     lb. 

39.  Deed:  Mutual  Mistake:  Intention:  Reformation.  A  deed  is  pre- 
sumed to  express  the  final  agreements  of  the  parties  only  when 
it  in  fact  expresses  their  intention.  Where  the  intention  of  the 
parties  is  not  jexpressed,  but  the  deed  recites  mutual  mistakes, 
a  court  of  equity  can  reform  it  to  express  their  intention.  Maze 
V.  Boehm,  507. 

40.  : :  Character  of  Proof.    The  burden  of  proof  is  on  the 

party  asserting  that  the  deed  did  not  express  the  intention  of  the 
parties,  to  establish  the  mistake  and  its  mutuality,  but  such  proof 
need  not  reach  the  high  standard  of  beyond  a  reasonable  doubt, 
but  is  sufficient  if  cogent,  clear  and  convincing.    lb. 

41.  Limltationa:  Possession:  Pertinent  to  Good  Faith.  Although  a  suit 
to  quiet  title  does  not  turn  on  the  question  of  adverse  possession, 
but  on  the  issue  of  mutual  mistake  in  the  description  of  the  land 
in  the  deeds  under  which  defendants  claim,  testimony  regarding 
their  possession  is  pertinent  for  consideration,  as  showing  their 
good  faith  and  Intention  in  the  transaction  out  of  which  their 
claim  originated.     lb. 

42.  Laches:  Action  at  Law:  Suit  to  Quiet  Title.  Laches  is  no  defense 
to  an  action  at  law.  Where  the  petition  and  answer  are  not  set 
out,  but  abstracted  by  appellant,  and  it  is  stated  in  this  abstract 
that  laches  was  interposed  by  the  answer  as  a  defense,  but  both 
this  abstract  and  the  statement  of  respondent  also  say  that  th^. 
petition  was  an  ordinary  action  under  the  statute  to  quiet  title, 
and  the  record  shows  the  case  was  tried  as  one  at  law,  the  case 
will  be  so  treate4  on  appeal,  and  the  finding  of  the  judge  sitting 
as  a  jury  will  be  binding,  for  such  a  petition  states  a  cause  of 
action  at  law,  and  not  in  equity.    Brooks  v.  Roberts,  551. 

43.  :  — ^— : :  Taze&    The  mere  non-pajnment  of  taxes  on 

land  does  not  show  laches.    lb. 

44.  Conyeyaace:  Existence  of  Deed:  Presonipticm:  Payment  of  Taxes. 
In  the  absence  of  any  record,  proof  that  a  deed  was  made  by  the 
patentee  to  defendant's  ancestor  may  be  made  either  (1)  by  proof 
of  such  facts  as  will  raise  a  presumption  that  such  deed  was  made 
or  (2)  by  direct  evidence  that  such  deed  was  made  and  had  been 
lost  or  destroyed.  But  the  presumption  that  a  deed  was  made 
cannot  arise  from  the  mere  pasonent  of  taxes  for  a  period  of  years, 
either  by  such  ancestor  or  his  heirs  or  grantees  t  but  ancient  and 
long  possession,  coupled  with  other  circumstances,  will  justify 
the  presumption.  Nor  will  evidence  that  defendant's  ancestor  was 
in  possession  of  a  patent,  in  which  he  was  not  named  as  patentee, 
aid  the  presumption  that  a  deed  was  made  by  said  patentee  to  him 


Digitized  by  VjOOQ IC 


782  INDEX.  [281  Mo. 

LANDS  AND  LAND  TITLES— Continued. 

as  grantee.  And  the  presumption  asid^,  and  no  record  of  a  deed 
or  possession  of  the  land  being  shown,  the  evidence  should  show  a 
deed  in  fact.    Brooks  v.  Roberts,  551. 

45.  Limitations:  Ootenants:  ITotlce  of  Adyeirse  dalm.  The  institution 
of  suit  against  the  other  descendants  of  an  intestate  decedent,  by 
one  of  his  children,  In  possession,  to  quiet  title  In  her.  Is  notice  to 
them  that  an  adverse  poesesslon  is  Intended  to  be  asserted  against 
them.    Peper  v.  Union  Trust  CJo.,  562. 

46.  :  Arresting  BumUng  of  Statute:  ITo  Action  by  Defendants 

Within  Ten  Tears  After  Suit  Brought.  Decedent  had  built  a  house 
and  placed  his  daughter,  the  plaintiff,  In  possession,  and  she  al- 
leges It  was  a  gift  to  her.  He  died  intestate  n  1903,  and  on  Jan- 
nary  27,  1904,  she,  being  in  possession,  instituted  suit  against  his 
other  heirs,  to  have  the  title  determined  under  the  statute  (Sec. 
650,  R.  S.  1^99 );  and  on  February  25,  1916,  she  filed  her  fourth 
amended  petition,  in  which  she  averred  that  the  property  was 
given  to  her  by  h^  father,  and  that  prior  to  his  death  she  oc- 
cupied the  same  and  has  since  held  the  sole  and  exclusive  posses- 
sion thereof,  "claiming  the  same  as  the  owner  and  adverse  to  all 
persons  whomsoever.'*  To  this  petition  defendants  filed  their  an- 
swer In  which  they  each  claim  an  interest  in  the  property  adverse 
to  the  claim  of  plaintiff,  ask  the  court  to  determine  the  title, 
charge  plaintiff  with  rents  and  decree  partition;  and  their  first 
answer,  filed  June  5,  1907,  was  to  the  same  effect  Held^  that,  under 
Section  1&79,  Revised  Statutes  1909,  which  provides  that  "no 
action  for  the  recovery  of  lands  or  of  the  possession  thereof  shall 
be  commenced  or  maintained,  unless  it  appear  that  the  plaintiff 
or  other  person  under  whom  plaintiff  claims  was  seized  or  pos- 
sessed within  ten  years  before,  the  commencement  of  said  action," 
defendants  are  barred  and  plaintiff  has  title  by  limitations,  unless, 
within  ten  years  after  plaintiff  entered  Into  possession,  defendants 
arrested  the  running  of  the  statute  by  the  filing  of  their  answers, 
for  plaintiff's  first  petition,  in  which  she  asserted  sole  ownership. 
Imparted  notice  to  them,  as  cotenants  with  her,  that  she  claimed 
adversely  to  them;  and  all  of  defendants'  answers  or  cross-bills 
being  statutory  actions  to  determine  title,  for  rent  and  for  par- 
tition, none  of  them  had  for  their  object  the  recovery  of  the  prem- 
ises, and  none  of  them  operated  to  arrest  the  running  of  the 
statute,  and  therefore  plaintiff  has  the  title  by  limitations. 
(GooDE,  Graves  and  Woodsox,  J  J.,  dissenting.)     lb. 

47.  :   :    :    By  Demand  for  Bents.     A  demand  for 

rents  set  up  in  the  answer  to  plaintiff's  petition  to  determine  title 
and  asserting  adverse  possession,  does  not  state  an  action  for  the 
recovery  of  the  premises.    lb. 

48.  :  :   :  By  Action  to  Quiet  Title.    That  portion 

of  an  answer  or  cross-bill  which  asks  that  the  court  ascertain  and 
determine  the  title  under  the  statute  cannot  be  considered  an 
action  to  recover  land,  such  as  is  contemplated  by  Section  1879, 
Revised  Statutes  1909,  which  says  that  no  action  to  recover  land 
or  the  possession  thereof  shall  be  commenced  or  maintained,  un- 
less it  appear  that  plaintiff  or  other  person  under  whom  he 
claims  was  seized  or  possessed  within  ten  years.  The  ten-year 
Statute  of  Limitations  has  no  application  to  the  bringing  of  a 
mere  statutory  action  to  determine  title.    lb. 
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49.  :  :  :  By  Demand  for  Partition.  A  suit  in  par- 
tition is  not  an  action  for  the  reoovery  of  land,  under  the  ten- 
year  Statute  of  Limitations  (Sec  1879,  R.  S.  1909);  and  a  count 
praying  for  a  decree  of  partition,  in  a  cross-bill  in  a  suit  to  de- 
termine title,  which  in  no  wise  asserts  a  possessory  right  of  the 
defendants,  cannot  be  considered  an  action  to  recover  the  land 
or  its  possession.     lb. 

50.  :  ;  :  By  Count  ta  Ejectment.    By  a  separate 

count  in  ejectment  in  their  answer  or  cross-bill  to  plaintff's  pe- 
tition to  determine  title,  or  by  any  other  sufficient  allegations  of 
facts  for  affirmative  relief,  in  which  they  plead  ouster,  assert 
their  right  to  possession  and  pray  that  they  be  restored  to  pos- 
session, made  within  ten  years,  defendants  can  arrest  the  run- 
ning of  the  ten-year  Statute  of  Limitations  (Sec.  1879,  R.  S. 
1909);  but  if  no  such  possessory  right  is  asserted  in  the  answer 
or  cross-bill,  and  it  contains  no  denial  of  plaintifTs  allegation,  in 
her  amended  petition,  of  adverse  and  sole  possession  and  claim 
of  ownership  for  ten  years,  including  the  years  which  have  ex- 
pired since  her  suit  was  institute,  and  the  facts  establish  such 
possession  in  her,  the  running  of  the  statute  against  defendants 
is  not  arrested.     lb. 

51.  :    Adverse  Possession:    Creates  Title.     Adverse  possession, 

accompanied  by  the  well-known  prerequisites,  for  the  statutory 
period,  not  only  bars  any  action  for  recovery,  but  operates  to  vest 
the  full  legal  title  in  the  possessor.    lb. 

52.   :   :   Consistent  With  Action  to  Determine  Title.     An 

action  to  determine  title  is  not  only  not  inconsistent  with,  but  is 
entirely  consistent  with.  plaintifTs  adverse  possession.     lb. 

53.  Will:  Intention:  Implied  Life  Eetate.  In  construing  a  will  ef- 
fect must  be  given  to  the  intention  of  the  testator  and,  if  neces- 
sary to  carry  out  that  intention,  an  estate,  such  as  a  life  estate, 
may  arise  by  implication  from  the  terms  of  the  will.  Wetzel  v. 
Hecht,  610. 

54.   :  :  Life  Estate  or  Homestead.  The  will  provided  that 

"my  homestead  shall  be  left  intact  as  long  as  my  wife  lives.  After 
she  leaves  the  homestead  Lillie  shall  have  this  as  a  home,  and  at 
her  death  it  shall  go  to  Carrie;  if  both  survive  and  neither  occupy 
the  property,  said  property  may  be  sold  and  proceeds  divided 
among  the  two."  Held,  that  the  will  gave  to  testator's  wife,  not 
a  homestead  simply,  to  be  terminated  upon  her  subsequent  mar- 
riage, but  a  life  estate.    lb. 

55.  :  :  Homestead  During  Life.    Where  the  will  declares 

that  "my  homestead  shall  be  left  intact  so  long  as  my  wife  lives," 
the  estate  of  the  wife  cannot  be  terminated  by  her  subsequent 
marriage  without  ignoring  the  words  "so  long  as  she  lives,"  and 
also  the  word  "intact."     lb. 

56.  :    :   BeconciliDg  Inconsistencies:    The  Word  Surviye. 

The  will  declared  that  "my  homestead  shall  be  left  intact  as  long 
as  my  wife  lives.  After  she  leaves  the  homestead  Lillie  shall 
have  this  as  a  home,  and  at  her  death  it  shall  go  to  (3arrie;  if 
both  survive  and  neither  occupy  the  property,  said  property  may 
be  sold  and  proceeds  divided  among  the  two."  Held,  first,  that 
by  the  word  "survive"  he  meant  if  the  two  daughters  survive  the 
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lifetime  of  the  widow;  second,  that  by  the  words  "after  she  leaves 
the  homestead"  he  did  not  mean  "if  she  leaves,"  but  meant  any 
contingency  by  which  she  separated  herself  from  the  control  of 
the  property,  either  by  death,  marriage  or  abandonment,  but  that 
neither  marriage  nor  abandonment  would  divest  her  of  her 
quarantine  right,  which  could  be  done  oHly  by  her  death.  Thus 
construed,  the  apparent  inconsistencies  are  harmonized,  and  the 
result  is  a  life  estate  to  her.    Wetzel  v.  Hecht,  610. 

57.  Deed:  Oonstructloni:  The  Whole  Instrument:  Cteantkig  daupe: 
Habendum.  In  construing  a  deed,  the  intention  of  the  parties,  as 
gathered  from  the  entire  instrument,  together  with  the  surround- 
ing circumstances,  are  to  be  ascertained  and  given  effect,  unless 
in  conflict  with  some  positive  rule  of  law  or  repugnant  to  the 
terms  of  the  grant  itself;  and  in  gatherinig  such  intention  from 
the  instrument,  the  court  will  ignore  technical  distinctions  be- 
tween the  various  parts  and  seek  the  grantor's  intention  from 
them  all,  without  undue  preference  to  any,  giving  due  effect  to 
all,  even  to  the  extent  of  allowing  the  habendum  clause  to  qualify 
or  control  the  granting  clause  where  it  is  manif lest  that  the  form- 
er, in  connection  with  the  whole,  more  nearly  expresses  the  gran- 
tor's intention.     Welch  v.  Finley,  684. 

58.  : :  :  :  Parenthetical  Clause.    The  deed 

made  In  1867  recited  that  the  grantors,  "in  consideration  of  the 
regard  and  affection  we  have  for  our  daughter  Fannie  B.  Finley 
and  of  the  payment  of  eight  hundred  dollars  by  William  Finley,** 
do   "hereby   convey  and   sell  to   said   Fannie  and  William  two 

hundred  and  fifty  acres most  eastern  fifty  acres  is  the  land 

sold  to  William  Finley  the  other  two  hundred  acres  we  give  to 
Fannie."  Held^  that  the  granting  clause  is  a  clear  and  unam- 
biguous  conveyance  to  Fannie  and  William,  and  is  not  limited  b> 
the  last  parenthetical  words,  which  are  of  doubtful  and  uncertain 
meaning  and  application. 

Held  by  WILLIAMSON.  J.,  dissenting,  with  whom  BLAIR  and 
GOODE,  JJ.,  concur^  that  if  an  estate  by  the  entirety  had  been 
intended  the  intention  would  have  been  expressed  in  some 
other  words  than  the  mere  granting  clause,  and  that  the  in- 
strument as  a  whole  declared  an  express  puri>ose  of  a  sale  of 
fifty  acres  to  William  and  a  gift  of  two  hundred  to  Fannie, 
and  that  purpose  is  strengthened  by  the  ord^r  in  which  the 
grantees  are  named,  in  that  the  granting  clause  says  that  the 
grantors  "convey  and  sell  to  Fannie  and  WiUiam,"  which  in 
effect  means  that  they  convey  to  Fannie  and  9ell  to  WillianL 
lb. 

59.  :  :  : :  :  No  SeveraL  Tract:  Hus- 
band and  Wife:  Change  in  Law.  That  the  dear  words  of  the 
granting  clause  were  not  restricted  by  the  ambiguous  subsequent 
clause  is  reinforced  by  two  other  facts:  first  the  deed  contains  no 
word  or  phrase  indicating  that  the  grantors  intended  to  convey 
in  severalty  to  their  daughter  and  her  husband  distinct  paroels; 
and,  second,  at  the  time  the  deed  was  made  (1867)  the  notion  of 
unity  of  property  and  person  of  husband  and  wife  was  firmly  fixed 
in  the  popular  mind  and  in  the  law,  and  it  was  not  unusual  tot 
a  father,  when  he  gave  real  estate  as  an  advancement  to  a  daugh- 
ter, to  deed  it  to  both. 

Held,  by  WILLIAMSON,  J.,  with  whom  BLAIR  and  GOODBS.  JJ.. 
oonour,  that  a  gift,  by  deed,  to  the  daughter  alone,  had  no 
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tendency  to  divert  the  title  from  the  descendants  of  the  grant- 
ors, and  to  construe  the  deed  in  judgment  as  a  conveyance 
of  an  estate  by  the  entirety  to  the  grantors'  daughter  and 
her  husband,  and  the  vesting  of  the  title  first  in  him  by  her 
death  and  then  in  his  collateral  kindred  upon  his  death  is  to 
vest  the  title  in  strangers  to  the  grantors'  blood,  which  is  a 
result  in  no  wise  contemplated  by  the  terms  used  in  the  deed, 
lb. 

60.  :  :  The  Word  Sold.    The  word  "sold,"  unaccompanied 

by  others  of  apter  significance,  is  not  ordinarily  a  word  of  con- 
veyance, but  will  be  so  considered  in  a  proper  setting,  or  where 
clearly  so  intended. 

Held,  by  WILLIAMSON,  J.,  with  whom  BLAJR  and  GOODB,  JJ., 
concur,  that  the  natural  order  of  the  words  in  a  conveyance, 
and  the  usual  sequence  of  events,  is  "sell  and  convey,"  ana 
not  "convey  and  sell;"  and  this  reversal  of  the  order  in  a 
deed  by  parents  to  a  daughter  and  her  husband,  by  which 
they  "convey  and  sell  to  Pannie  and  William,"  Is  of  signifi- 
cance, for  there,  the  deed  expressing  as  its  consideration  re- 
gard and  affection  for  the  daughter  and  a  payment  of  $800  by 
her  husband,  th^  meaning  is  that  they  conveyed  to  the  daugh- 
ter (the  two  hundred  acres  subsequently  mentioned  in  the 
deed)  and  sold  to  him  (the  fifty  acres  mentioned  therein).  lb. 

LAWS. 

1.  Validity  of  Ordlnmnce:  Test  Bule.  The  validity  of  an  ordinance 
enacted  by  the  City  of  St.  Louis  in  pursuance  to  its  charter  powers 
is  to  be  tested  by  the  rules  of  interpretation  applicable  to  state 
legislative  enactments.    "Eix  parte  Lemer,  18. 

2.  Ooniiet:  Bule  of  General  Land  Office:  Statute  Paramount.  The 
i^le  of  the  General  Land  Ofilce  is  controlling  in  every  instance  in 
which  it  is  sought  to  re-establish  a  lost  internal  section  comer  on 
the  public  lands  of  the  United  States;  but  as  to  lands  within  the 
State  whose  titles  have  passed  to  private  owners  and  the  jurisdic- 
tion of  the  U.  S.  Government  in  reference  thereto  has  ceased,  the 
statute  is,  in  a  sense,  a  rule  of  evidence,  and,  in  cases  in  which  it 
is  applicable,  is  obligatory  upon  the  courts.  Simpson  v.  Stewart, 
228. 

UMITATIONS. 

1.  Deed  as  Mortgage:  Bight  of  Bedemption.  A  conveyance  in  the  form 
of  a  warranty  deed,  made  and  accepted  as  security  for  a  debt,  is 
a  mortgage,  and  leaves  in  the  mortgagor  an  equity  of  redemption 
which  cannot  be  clogged  or  abridged  by  a  stipulation  in  it  that 
redemption  must  occur  within  ten  years.    Carson  v.  Lee,  166. 

2.  Account  Bendered:  Oontinuous  Account:  Periodical  Settlement. 
The  character  of  an  account  as  a  continuous  or  running  one  ceases 
at  each  periodical  settlement  thereof,  and  the  Statute  of  Limitations 
commences  to  run  from  the  date  of  the  settlement  against  the 

•  implied   promise  to  pay  the  balance  shown  thereby  to  be  due. 
Dameron  v.  Harris,  247. 

3.  Administration:  Presentation  of  Claims:  Exhibition  to  Adminis- 
trator Within  Six  Months.  Section  195,  Laws  1^11,  page  82,  does 
not  mean  that  the  exhibition  of  a  demand  against  the  estate  to 
the  administrator  for  allowance  within  six  months  will  alone  stop 
the  running  of  the  special  statute  of  limitations.  A  claimant  can- 
281  Mo.— 50. 
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not  avail  himself  of  the  fact  that  he  exhibited  his  demand,  by 
notice  and  in  due  time,  to  the  administrator,  unless  he  also  pre- 
sents it  to  the  court  for  allowance  within  the  time  prescribed  by 
the  statute.    Home  Ins.  Ca  v.  Wickham,  300. 

4.  Administration:  Olalms:  Ezhibltioii  to  Administrator:  Presentation 
to  Oourt.  The  Legislature  did  not  intend  by  the  amendatory  Act 
of  1911,  by  striking  out  of  Section  195  the  words  explicitly  requir- 
ing demands  to  be  presented  to  the  court  for  allowance  and  sub- 
stituting the  words  explicitly  requiring  it  to  be  exhibited  to  the 
administrator  for  allowance,  to  make  the  section  simply  a  reiter- 
ation of  the  requirement  of  Section  191,  as  amended,  that  a  demand 
must  be  exhibited  against  the  estate  as  provided  in  clauses  five 
and  six  of  Section  190,  as  amended,  or  be  forever  barred,  but  did 
intend  to  require  a  second  exhibition  to  the  administrator,  the 
first  being  for  the  purpose  of  obtaining  priority  of  classification, 
and  the  second  for  the  purpose  of  having  it  allowed.  Said  Section 
195,  as  amended,  requires  a  demand  to  be  presented  to  the  court 
for  allowance.  At  all  times  prior  to  1911  and  since  1855  two  kinds 
of  limitation  sections  have  run  along  side  by  side  in  the  Ad- 
ministration Statute,  each  serving  dlfTerent  purposes  and  each  in- 
dispensable and  distinct  from  the  othe^,  the  one  requiring  de- 
mands to  be  exhibited  to  the  administrator  within  a  designated 
period,  and  the  other  requiring  them  to  be  presented  to  the  court 
for  allowance  within  a  designated  time.     lb. 

5.  :  :  DiamlsBal:  Reinstated  Within  a  Year.    Where  the 

demand  was  exhibited  to  the  administrator  within  six  monthn 
after  letters  granted,  and  presented  to  the  probate  court  more  than 
six  months  after  the  last  publication  of  notice,  and  then  dismissed, 
a  suit  brought  in  the  circuit  ootirt  within  one  year  after  such  dis- 
missal, but  more  than  one  year  after  letters  granted,  or  the  last 
published  notice,  is  barred  by  limitations,  under  the  Act  of  1911. 
The  special  limitation  statute  contained  in  said  act  controls,  and 
the  provision  in  the  general  limitation  statute  that  a  new  action 
may  be  begun  within  one  year  after  such  d4smissal  does  not  apply. 
The  exhibition  of  the  demand  to  the  administrator  within  six 
months  does  not  stop  the  running  of  the  special  statute  (Sec. 
195,  Laws  1911,  p.  82)  requiring  the  demand  to  be  presented  to 
the  court  for  allowance  "within  one  year  after  the  granting  of 
first  letters  on  the  estate,  or  the  last  insertion  of  the  publication 
of  notice  of  the  grant  of  such  letters."    lb. 

6.  Purchase  of  Land  Situate  in  Another  State:  AppUcatory  Statate. 
In  an  action  for  fraud  and  deceit,  practiced  by  defendants  upon 
plainitffs,  resulting  in  the  purchase  of  land  situate  in  another 
state,  the  question  of  limitations  is  governed  by  the  statute  of 
such  foreign  state,  since  the  transaction  occurred  in  said  state, 
although  the  suit  is  brought  in  this  state.  Thompson  v.  Lyons. 
430. 

7.  Praud:  Discovery:  Diligence.  The  statute  of  the  foreign  state  in 
which  the  land  transaction  occurred,  providing  that  *^an  action 
for  relief  on  ground  of  fraud"  shall  be  brought  within  two  years, 
but  that '  *the  CAUse  of  action  shall  not  be  deemed  to  have  accrued 
until  the  discovery  of  the  fraud,"  cannot  be  held  to  bar  the 
action  on  the  sole  ground  that  no  facts  were  pleaded  or  proven 
to  show  that  reasonable  diligence  was  used  to  discover  the  fraud. 
The  said  statute  has  been  construed  by  the  courts  of  the  foreign 
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state  to  mean  that  if  for  any  reason  no  obligation  exists  to  con- 
sult the  record  which  the  law  requires  to  be  kept  as  the  source 
of  information,  or  if  the  defrauded  person  be  circumvented  from 
taking  advantage  of  his  opportunity,  no  duty  rests  upon  the  de- 
frauded person  to  improve  with  diligence  the  opportunity  of 
learning  that  which  the  record  discloses.  No  duty  rests  upon  the 
defrauded  person  to  examine  records  which  do  not  impart  notice, 
but  which  are  the  records  of  a  private  realty  company,  to  whose 
books  he  has  no  right  of  access.    lb. 

8.  : :  :  Beoorded  Deed:  Oonslderation  of  One  Dol- 
lar. The  Supreme  Court  of  Kansas  holds  that  a  record  imparts 
notice  only  of  what  it  contains.  The  record  of  a  deed  reciting 
a  consideration  of  one  dollar,  is  not  notice  that  the  purchase 
price  of  the  land  was  $14,920,  instead  of  $32,400,  which  defend- 
ants represented  to  plaintiffs  was  the  purchase  price.  That 
record  imposed  no  duty  on  plaintiffs  to  use  diligence  to  discover 
the  fraud.     lb. 

9.  :    :    • :    Fidaciary   Relation:    Partnera     Where 

plaintiffs  and  defendants  had  entered  into  partnership  for  the 
purchase  of  the  land  and  defendants  represented  to  plaintiffs  that 
the  land   was   worth   $32,400  and   induced   plaintiffs   to  put  up 

'  $16,200  for  the  purpose  of  a  half  interest,  and  with  the  money 
thus  placed  in  their  hands  defendants  bought  the  entire  tract 
for  $14,960,  and  a  deed  conveying  the  tract  to  one  of  them  ex- 
pressed a  consideration  of  only  one  dollar,  there  existed  a  fiduciary 
relation,  and  the  plaintiffs  had  a  right  to  rely  on  defendants' 
representations  and  were  not  required  to  use  diligence  to  discover 
that  they  were  false,  and  the  Statute  of  Limitations  did  not  be- 
gin to  run  until  they  actually  discovered  the  fraud.     lb. 

10.  :   Time  Between  Death  of  Defendant  and  Administration. 

The  time  elapsing  between  the  death  of  a  defendant  and  the 
appointment  of  his  administrator  is  excluded  in  computing  the 
time  the  Statute  of  Limitations  has  run.  So  that,  in  an  ac- 
tion for  frai&d  and  deceit,  if  thel  time  between  the  date  when  the 
fraudulent  transactioi^  was  closed  up  and  the  date  when  defend- 
ant's administrator  was  brought  in  has  not  been  five  years,  ex- 
cluding the  time  which  elapsed  between  the  death  of  the  defend- 
ant and  the  appointment  of  his  administrator,  the  action  is  not 
barred  by  the  Missouri  Statute  of  Limitations.    lb. 

11.  Possession:  Pertinent  to  Ck>od  Faith.  Although  a  suit  to  quiet 
title  does  not  turn  on  the  question  of  adverse  possession,  but  on 
the  issue  of  mutual  mistake  in  the  description  of  the  land  in 
the  deeds  under  which  defendants  claim,  testimony  regarding 
their  possession  is  pertinent  for  consideration,  as  showing  their 
good  faith  and  intention  in  the  transaction  out  of  which  their 
claim  originated.    Maze  v.  Boehm,  507. 

12.  Cotenants:  Notice  of  Adverse  Claim.  The  institution  of  suit 
against  the  other  descendants  of  an  intestate  decedent,  by  one  of 
his  children,  in  possession,  to  quiet  title  in  her,  is  notice  to  them 
that  an  adverse  possession  is  intended  to  be  asserted  against 
them.     Peper  v.  Union  Trust  Co.,  562. 

13.  Arresting  Bunning  of  Statute:  No  Action  by  Defendants  Within 
Ten  Years  After  Suit  Brought.  Decedent  had  built  a  house  and 
placed  his  daughter,  the  plaintiff,  in  possession,  and  she  al- 
leges it  was  a  gift  to  her.     He  died  intestate  in  1903  and  on 
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January  27,  1904,  she,  being  In  possession,  instituted  suit  against 
his  other  heirs,  to  have  the  title  determined'  under  the  statute 
(Sec.  650,  R.  S.  1899);  and  on  February  25,  1916,  she  filed 
her  fourth  amended  petition,  in  which  she  averred  that  the  prop- 
erty was  given  to  her  by  her  father,  and  that  prior  to  his  death 
she  occupied  the  same  and  has  since  held  the  sole  and  exclusive 
possession  thereof,  "claiming  the  same  as  the  owner  and  adverse 
to  ail  persons  whomsoever."  To  this  petition  defendants  filed 
their  answer  in  which  they  each  claim  an  interest  in  the  property 
adverse  to  the  claim  of  plaintiff,  ask  the  court  to  determine  the 
title,  charge  plaintiff  with  rents  and  decree  partition;  and  their 
first  answer,  filed  June  5,  1907,  was  to  the  same  effect.  Held, 
that,  under  Section  1879,  Revised  Statutes  1909,  which  provides 
that  "no  action  for  the  recovery  of  lands  or  of  the  possession 
thereof  shall  be  commenced  or  maintained,  unless  it  appear  that 
the  plaintiff  or  other  person  under  whom  plaintiff  claims  was 
seized  or  possessed  within  ten  years  before  the  commencement 
of  said  action,"  defendants  are  barred  and  plaintiff  has  title 
by  limitations,  unless,  within  ten  years  after  plaintiff  entered  into 
possession,  defendants  arrested  the  running  of  the  statute  by  the 
filing  of  their  answers,  for  plaintiff's  first  petition,  in  which  she 
asserted  sole  ownership,  imi>arted  'notice  to  them  as  cotenants 
with  her,  that  she  claimed  adversely  to  them;  and  all  of  defend- 
ants' answers  or  crossbills  being  statutory  actions  to  determine 
title,  for  rent  and  for  partition,  none  of  them  had  for  their  object 
the  recovery  of  the  premises,  and  none  of  them  operated  to  arrest 
the  running  of  the  statute,  and  therefore  plaintiff  has  the  title  by 
limitations.  (Goode,  O&aves  and  Woodson,  J  J.,  dissenting.)  Peper 
V.  Union  Trust  Co.,  562. 

14.  Arresting  Buimlng  of  Statute:  After  Suit  Brought:  By  Demand  for 
Bents.  A  demand  for  rents  set  up  in  the  answer  to  plaintifTs 
petition  to  determine  title  and  asserting  adverse  possession,  does 
not  state  an  action  for  the  recovery  for  the  premises.    lb. 

15.  :    :   By  Action  to  Quiet  Title.     That  portion  of  an 

answer  or  cross-bill  which  asks  that  the  court  ascertain  and 
determine  the  title  under  the  statute  cannot  be  considered  an 
action  to  recover  land,  such  as  is  contemplated  by  Section  1879, 
Revised  Statutes  1909,  which  says  that  no  action  to  recover  land 
or  the  possession  thereof  shall  be  commenced  or  maintained,  un- 
less it  appear  that  plaintiff  or  other  person  under  whom  he 
claims  was  seized  or  possessed  within  ten  years.  The  ten-year 
Statute  of  Limitations  has  no  application  to  the  bringing  of  a 
mere  statutory  action  to  determine  title.    lb. 

16.  i  :  By  Demand  for  Partition.    A  suit  in  partition  is 

not  an  action  for  the  recovery  of  land,  under  the  ten-year  Statute 
of  Limitations  (Sec.  1879,  R.  S.  1*909);  and  a  count  praying  for 
a  decree  of  partition,  in  a  cross-bill  in  a  suit  to  determine  title, 
which  in  no  wise  asserts  a  possessory  right  of  the  defendants, 
cannot  be  considered  an  action  to  recover  the  land  or  its  posses- 
sion,   lb. 

17.  :  — • :  By  Count  in  Ejectment.    By  a  separate  count  in 

ejectment  in  their  answer  or  cross-bill  to  plaintiff's  petition  to 
determine  title,  or  by  any  other  sufficient  allegations  of  facts  for 
affirmative  relief,  in  which  they  plead  ouster,  assert  their  right 
to  possession  and  pray  that  they  be  restored  to  possession,  made 
within  ten  years,  defendants  can  arrest  the  running  of  the  ten- 
year  Statute  of  Limitations  (Sec.  1879,  R.  S.  1909);  but  if  no  such 
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possessory  right  is  asserted  In  the  answer  or  cross-bill,  and  it  con- 
tains no  denial  of  plaintiffs  allegation,  in  her  amended  petition, 
of  adverse  and  sole  possession  and  claim  of  ownership  for  ten 
years,  including  the  years  which  have  expired  since  her  suit  was 
instituted,  and  the  facts  establish  such  possession  in  her,  the  run- 
ning of  the  statute  against  defendants  is  not  arrested.    lb. 

18.  Adverse  Possession:  Cteates  Title.  Adverse  possession,  accom- 
panied by  the  well-known  prerequisites,  for  the  statutory  period, 
not  only  bars  any  action  for  recovery,  but  operates  to  vest  the 
full  legal  title  in  the  possessor.    lb. 

19.   :  Consistent  With  Action  to  Determine  Title.  An  action  to 

determine  title  is  not  only  not  inconsistent  with,  but  is  entirely 
consistent  with,  plaintiff's  adverse  possession.    lb. 

MACHINERY. 

1.  Dangerous:  Duty  to  Ooaard  When  Statate  Does  Not  Apply.  In- 
dependently of  the  statute  and  at  common  law,  if  ordinary  care 
requires  that  dangerous  machinery  be  guarded  in  order  to  render 
the  place  in  which  the  servant  is  directed  to  work  reasonably  safe, 
then  the  master  is  liable  for  injuries  to  the  servant  resulting  from 
a  failure  to  exercise  such  care.    Kuhn  v.  Lusk,  324. 

2.  :   :   Ordinary  Oare.     In  Missouri  the  master   incurs 

liability  for  failure  to  guard  dangerous  machinery  where  ordinary 
care  for  the  safety  of  his  servants  requires  it  to  be  guarded,  and 
that  duty  remains,  although  the  statute  requiring  dangerous  ma- 
chinery to  be  guarded  has  no  application  to  the  situation.    lb. 


3.  : : :  Assumption  of  Bisks.    The  rule  in  Missouri 

is  that  the  servant  does  not  assume  a  risk  thkt  grows  out  of  his 
master's  negligence,  however  obvious  or  plain,  but  only  assumes 
the  peril  incident  to  the  service  remaining  after  the  master  has 
exercised  ordinary  care;  and  in  the  exercise  of  ordinary  care,  in 
all  occupations  attended  with  great  and  unusual  danger,  the  master 
is  required  to  provide  all  appliances  readily  attainable  and  known 
to  science  for  the  prevention  of  accidents;  and  where  the  facts 
demonstrate  that  the  master  had  In  operation  a  machine  about 
which  he  required  his  servant  to  work,  that  the  danger  wds 
strikingly  apparent,  that  at  a  trifling  expense  a  guard  or  cover 
around  such  machine  could  have  been  maintained,  which  would 
in  no  wise  have  lessened  its  efficiency,  and  that  if  the  guard  had 
been  maintained  the  danger  to  the  servant  would  have  been  wholly 
removed,  ordinary  care  required  the  master  to  provide  the  guard, 
lb. 

MEASUREMENTS.     See  Excavations. 

MORTGAGES    AND    DEEDS    OF    TRUST. 

1.  Deed  as  Mortgage:  Bight  of  Bedemptlon:  Limitations.  A  convey- 
ance in  the  form  of  a  warranty  deed,  made  and  accepted  as  se- 
curity for  a  debt,  is  a  mortgage,  and  leaves  in  the  mortagor  an 
equity  of  redemption  which  cannoit  be  clogged  or  abridged  by 
a  stipulation  in  it  that  redemption  must  occur  within  ten  years. 
Carson   v.  Lee,  166. 
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2.  Deed  as  Mortgage;  The  Word  Redeem:  Intention.  Whether  or  not 
a  deed,  otherwise  absolute,  is  to  be  construed  to  be  a  mortgage,  is 
not  to  be  determined  by  the  use  of  the  word  "redeem"  used  in  a 
stipulation  clause  therein  by  which  the  grantee  agrees  that  the 
grantors  ''may  at  any  time  within  ten  years  redeem  said  land"  and 
upon  the  payment  of  a  named  sum  of  money  he  "will  reconvey*' 
to  them,  for  though  the  word  is  appropriate  to  express  an  equi- 
table right  of  redemption,  it  is  not  of  fixed  meaning,  and  the 
nature  d  the  instrument,  whether  mortgage  or  conditional  sale, 
is  not  determined  by  its  use,  but  by  the  intention  of  both  parties 
at  the  time  it  was  made.  If  made  to  be  a  mortgage  it  retains 
the  character  then  intended;  otherwise,  a  deed  absolute  on  Its 
face,  with  an  agreement  to  reconyey  upon  conditions,  cannot 
be  construed  to  be  a  mortgage,  but  is  a  conditional  sale  or  deed 
of  purchase.    Carson  v.  Lee,  166. 

3. :   Intention:   Extraneous  ETldence.     The  terms  of  a   deed 

may  show  so  clearly  on  its  face  the  real  understanding  of  the 
parties,  that  no  aid  from  extraneous  circumstances  is  required 
or  permitted  to  Interpret  it.  On  the  other  hand,  it  may  leave  the 
question  whether  it  is  a  mortgage  or  deed  of  purchase  in  such 
doubt,  that  extraneous  evidence  is  necessary  to  determine  Us 
character,  and   then  such  evidence  is  competent.     lb. 


:    Debt.     A  condition  Indispensable  to  a  holding  that   a 

warranty  deed  was  Intended  to  be  a  mortgage  is  that  there 
must  have  been  a  debt  to  secure,  or  some  liability  against  which 
the  grantee  is  to  be  guarded;  for  the  purpose  of  a  mortgage  Is 
security.     lb. 


:  :  To  Pay  Debts.    Where  the  grantee  was  surety 

for  one  of  the  grantors  on  notes  to  the  amount  of  a  few  hundred 
dollars,  but  neither  was  otherwise  indebted  to  him,  the  notes 
were  paid  out  of  the  $4000  named  as  the  consideration  for  the 
deed,  as  was  an  existing  mortgage  for  $800,  and  no  assignment 
of  any  of  the  notes  was  made  to  the  grantee,  and  there  Is  no 
evidence  that  the  balance  of  the  consideration  was  advanced  as 
a  loan  to  either  grantor,  and  no  loan  evidencing  a  debt  was 
taken  and  no  debt  was  mentioned  in  the  deed,  there  was  no  debt 
secured  by  the  instrument,  and  to  hoid  there  was  woXild  be  to  run 
counter  to  all  ordinary  experience  in  business  transactions.     lb. 


:  :  Bepayment.    The  fact  that  the  stipulation  in  the 

deed  permitting  the  grantors  to  redeem  and  obligating  the  gran- 
tee to  reconvey  o(n  the  payment  of  a  named  sum,  contained  no 
agreement  binding  the  grantors  to  pay  the  sum  named  or  any 
part  of  it.  is  a  circumstance  of  weight,  though  not  conclusive,  in 
determining  whether  or  not  the  instrument  was  a  mortgage.    lb. 


:  Possession:  Taxes:  Surplus  After  Paying  Debts.    The  facts 

that  the  grantee  was  put  into  possession  when  the  instrument  was 
executed,  that  he  was  by  it  required  to  pay  the  taxes  thereafter, 
and,  where  the  grantors  were  financially  embarrassed,  .that  the 
consideration  was  more  than  grantors'  debts  paid  by  him  and 
the  balance  was  turned  over  to  them,  without  note  or  other 
evidence  of  a  loan,  all  likewise  point  significantly  to  a  conclusloii 
that  the  instrument  was  not  a  mortgage.     lb. 
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8.  ' :  SubMqaent  Titdamnlfying  Bond.    The  fact  that  the  purchas- 

er from  the  grantee  in  a  deed  which  contained  a  stipulation  that 
the  grantors  might  redeem  upon  the  payment  of  a  named  sum 
of  money,  exacted  of  the  surviving  grantor  and  the  grantee  a 
hond  to  indemnify  himself  against  loss  because  of  an  apprehend- 
ed possible  right  in  the  heirs  of  the  deceased  grantor  to  redeem, 
and  that  of  the  purchase  price  paid  by  said  purchaser  a  part  was 
paid  to  said  surviving  grantor,  whose  ten-year  right  to  repur- 
chase had  not  expired,  sheds  no  light  on  said  original  transaction 
and  has  no  tendency  to  prove  that  said  original  deed  was  a 
mortgage,  foi^  the  character  of  the  transaction  was  fixed  when 
said  deed  was  made.     lb. 

9.  Oovenants:  In  Deed  and  Mortgage.  A  vendee  who  secures  pay- 
ment to  his  vendor  of  the  price  of  his  purchased  property  by 
mortgaging  back  with  covenants  the  estate  granted,  does  not 
thereby  release  the  vendor  from  liability  on  his  similar  cove- 
nants.   Crosby  v.  EiVans,  202. 

10.  :  :  Running  With  the  Land.  The  covenant  of  inde- 
feasible seizure  runs  with  the  land  when  the  deed  containing  it 
passes  any  interest  to  carry  the  covenant  along,  the  purpose 
being  to  enable  a  remote  grantee  substantially  damaged  by  the 
breach  to  recover  his  damage;  but  a  purchase-money  mortgage 
or  deed  of  trust,  given  by  a  grantee  who  suffers  from  his  grantor's 
broken  covenant,  does  not  carry  back  to  the  grantor  the  right 
to  sue  on  the  covenants  in  the  original  deed  or  cancel  those 
covenants.     lb. 

11. :  :  Estoppel:  Damages.     The  grantee  in  a  deed  who 

gives  back  a  deed  of  trust  for  the  purcdiase  money,  containing 
similar  covenants,  does  not  estop  himself  thereby  to  sue  on  the 
covenants  in  the  deed  when  a  substantial  breach  occurs  which 
damages  him,  nor  create  in  the  grantor  a  right  to  sue.    lb. 

12. :   Foredosnre  of  Deed  of  Trust    by    Agreement:   Grantee's 

Bight  to  Damages  for  Breach.  The  grantee,  who  gave  a  deed  of 
trust  back  to  secure  the  purchase  money,  did  not  lose  his  right  to 
recover  damages  for  breach  of  the  covenants  contained  in  his 
deed,  if  default  in  payment  and  foreclosure  sale  by  the  trustee 
occurred  pursuant  to  a  scheme  arranged  betwe^^n  said  mortgagor 
and  said  mortgpgee  that  the  mortgagee  was  to  buy  in  order  to 
cure  a  fault  in  said  mortgagor's  title  for  which  the  mortgagee 
was  liable  on  his  covenant.     lb. 

13.  :  ;  — :  Subsequent  Sale.  And  where  the  agree- 
ment was  that  the  deed  of  trust  should  be  foreclosed  and  the 
property  bought  by  the  mortgagee  in  order  to  perfect  title  in 
the  mortgagor,  but  the  mortgagee,  having  purchased  at  the  sale, 
conveyed  to  a  third  party,  thereby  cutting  off  the  mortgagor's 
title,  the  mortgagor  is  entitled  to  maintain  an  action  for  breach 
of  the  covenant  contained  in  the  deed  to  him  as  grantee  and 
recover  the  amoimt  of  purchase  money  paid  by  him  after  his 
eviction   by  such   subsequent   grantee.     lb. 

14.  :   ' :  :   Interest.     The  mortgagor,  in  his  action 

for  damages  for  breach  of  covenants,  is  entitled  to  interest  on 
money  paid  on  the  purchase  price,  only  from  date  of  eviction, 
and     not  from  dat9  of  t^e  payments,  if  he  was  meantime  in 
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possession  and  was  not  answerable  over  to  any  one  for  rents 
and  profits.    Crosby  v.  Elvans,  202. 

15.  Foredosore:  Mortgagor's  Interest:  Administration:  Innocent  Pur- 
chaser. A  purchaser  for  value  at  the  foreclosure  sale  of  a  deed  of 
trust  by  which  the  grantor  conveyed  his  interest  in  certain 
land,  and  not  the  land  itself,  made  during  the  course  of  the 
administration  of  his  father's  estate  to(  secure  the  payment  of 
his  individual  debt,  acquired  whatever  right,  title  and  interest 
the  grantor  had,  subject  to  all  equities  the  other  heirs  had 
against  his  share  or  interest  in  said  property.  A  purchaser  at 
said  foreclosure  sale,  though  for  value.  Is  not  an  innocent  pur- 
chaser, but  similar  to  the  grantee  in  a  quit-claim  deed,  who 
takes  with  ndtice,  actual  or  constructive,  of  the  equities  of  third 
parties.     Ridings   v.   Bank,   288. 

MUNICIPAL  CORPORATIONS.    See  Cities. 

NAME. 

1.  Identity  of:  Identity  of  Person.  Identity  of  person  is  to  be  pre- 
sumed from  identity  ai  name.  But  the  presumption  may  be  over- 
come by  credible  evidence.  The  presumption  only  establishes  a 
prima-facie  case.  The  Jury,  or  the  court  sitting  as  a  Jury,  may 
believe  or  disbelieve  such  evidence;  if  believed,  the  presumption 
fails;  if  disbelieved,  the  presumption  will  authorize  a  verdict. 
Brooks  V.  Roiberts,  551L 

2. :    :    Instruction:    Reasonable   Doubt.     An   instrtictioc. 

on  the  presumption  of  identity  of  person  arising  from  identity  of 
name  should  not  require  the  trier  of  the  facts  to  find  the  identity 
of  person  beyond  a  reasonable  doubt,  or  otherwise  ignore  the 
presumption.  The  term  "reasonable  doubt'*  or  similar  expressions 
have  no  place  in  instructions  in  a  civil  case.    lb. 

NEGLIGENCE. 

1.  Charity:  Personal  Injury  to  Patient:  Becovery  of  Damages.  A 
charitable  association  is  not  liable  in  damages  for  personal  in- 
juries to  its  patients  caused  by  the  negligence  of  its  trustees, 
servants  or  employees.  The  funds  of  a  charitable  hospital  or 
association  are  trust  funds  devoted  to  the  alleviation  of  human 
suffering,  and  cannot  be  diverted  or  absorbed  by  claims  arising 
from  the  negligence  of  the  trustees  or  employees,  Nicholas  v. 
Deaconess  Home,  182. 

2. :  ' :  :  Pay  Patient.     The  fact  that  the  patient 

at  the  hospital  of  the  charitable  association  was  not  a  charity 
patient,  but  paid  for  all  the  services  rendered  by  the  nurses  and 
for  the  medicines  and  supplies  furnished  by  the  association, 
does  not  entitles  her  to  recover  damages  for  injuries  caused  by 
the  negligent  application  by  a  nurse  of  carbolic  acid,  instead  of 
alcohol,  to  her  skin,  during  the  course  of  a  massage  prescribed 
by  her  physician.    lb. 

3.  Dangerous  Machinery:  Duty  to  Guard  When  Statute  Does  ITot  Ap- 
ply. Independently  of  the  statute  and  at  common  law,  if  ordi- 
nary care  requires  that  dangerous  machinery  be  guarded  in 
order  to  render  the  place  in  which  the  servant  is  directed  to 
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work  reasonably  safe,  then  the  master  is  liable  for  injuries  to  the 
servant  resulting  from  a  failure  to  exercise  such  care.  Kuhn 
V.  Lusk,  324. 


:   — :   Ordinary  Care.     In  Missouri   the  master  incurs 

liability  for  failure  to  guard  dangerous  machinery  where  ordinary 
care  for  the  safety  of  his  servants  requires  it  to  be  guarded, 
and  that  duty  remains,  altogether  the  statute  requiring  danger- 
ous machinery  to  be  guarded  has  no  application  to  the  situation, 
lb. 


5. :  — ■ :  :  Aasomption  of  Bldm.  The  rule  in  Mis- 
souri is  that  the  servant  ^oes  not  assume  a  risk  that  grows  oUt 
of  his  master's  negligence,  however  obvious  or  plain,  but  only 
assumes  the  peril  Incident  to  the  service  remaining  after  the 
master  has  exercised  ordinary  care;  and  in  the  exercise  of  ordi' 
nary  care,  in  all  occupations  attended  with  great  and  unusual 
danger,  the  master  is  required  to  provide  all  applfances  readily 
attainable  and  known  to  science  tor  the  prevention  of  accidents; 
and  where  the  facts  demonstrate  that  the  master  hlad  in  operation 
a  machine  about  which  he  required  his  servant  to  work,  that  the 
danger  was  strikingly  apparent,  that  at  a  trifling  expense  a 
guard  or  cover  around  such  machine  could  have  been  maintained, 
which  would  in  no  wise  have  lessened  its  efficiency,  and  that  if 
the  guard  had  been '  maintained  the  danger  to  the  servant  would 
have  been  wholly  removed,  ordinary  care  required  the  master 
to  provide  the  guard.    lb. 

6.  Not  Supported  by  Evidence.  Specific  defects  in  a  machine,  charg- 
ed in  the  petition  to  be  a  cause  of  plaintiflTs  injury,  which  are 
not  established  by  any  substantial  evidence,  should  not  by  the 
instructions  be  submitted  to  the  jury  as  a  basis  fqr  plaintiff'z 
right  to  recover.     lb. 


7.  :  Becovery  on  Different  Spedflcations.     If  the  jury  are  by 

the  instructions  permitted  to  find  for  plaintiff  on  either  of  two 
specifications  of  negligence,  and  as  to  one  of  them  the  evidence 
is  sufficient  tq  support  a  finding,  a  verdict  and  Judgment  for  him 
must  be  set  aside  and  the  cause  retried.     lb. 

8.  Obvious    Danger:     Question    for    Jury.      Plaintiff    testified    that 

he  knew  and  fully  appreciated  the  danger  attendant  upon 
cleaning  the  boxing  next  to  tbe  revolving  cog-wheel,  but  as  the 
gears  fed  upward  he  thought  he  could  reach  over  the  axle  and 
wipe  the  grease  from  the  under  side  without  his  coat  sleeve  being 
drawn  into  the  cogs.  Held,  that,  whether  the  danger  of  so  doing 
was  so  great  that  an  ordinarily  careful  and  prudent  man  would 
not  have  attempted  it  was  a  question  for  the  jury.     lb. 

9.  Automobile  Injury  to  Traveler:  Stopping  Car:  Knowledge  of  Peril. 
Where  there  is  substantial  evidence  that  the  automobile  truck 
could  have  been  stopped  within  a  few  feet,  that  the  night  was 
clear  and  the  driver  could  have  seen  plaintiff  skating  on  the 
roadway  at  the  intersection  of  two  traveled  streets,  three  blocks 
away,  and  that  the  driver  neither  slackened  his  speed  nor  signaled 
his  approach,  whether  he  could  have  reduced  his  speed  and 
stopped  before  he  reached  plaintiff,  and  whether  he  knew  or  by 
carefully    watching   would    have   kndwn,   plaintiff   was    in    peril 
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from  the  truck  If  he  proceeded  farther,  were  questions  for  the  jury 
to  determine.     Ballman  y.  Teaming  Co.,  342. 

10. : :    :    Oontrihutory  ITegUgence.     Even    though 

the  inference  from  the  evidence  that  the  negligence  of  the  little 
hoy  skating  in  the  roadway  at  the  intersection  of  two  trareled 
streets  contributed  to  his  injury  Is  unavoidable,  if  the  evidence 
leaves  the  jury  free  to  find  that  the  driver  of  the  automobile 
truck  had  a  fair  chance  to  avoid  running  over  the  Ti)oy,  after 
his  danger  became  apparent  to  the  driver,  or  would  have  done  so 
had  he  kept  a  proper  lopkout,  the  case  is  for  the  jury.    lb. 

11.  ' :   :    :   :   Verdict  Notwlth«tanding:    CBiil- 

dren  Playing  on  Street  Testimony  by  the  little  boy  that  he  look- 
ed west  when  at  the  north  line  of  the  east-and-west  street  and 
saw  no  vehicle  coming  and  the  fact  that  he  was  struck  by  an  auto- 
mobile traveling  eastward,  at  the  end  of  the  arc  around  which 
he  skated  in  turning  back  northward  in  the  north-and-soiuth 
cross  street,  and  testimony  of  a  companion,  five  or  six  feet  be- 
hind him,  that  as  he  entered  the  east-and-west  street  he  saw 
the  automobile  a  half  block  away,  have  a  tendency  to  prove  that 
the  automobile  was  on  the  left  side  of  the  street,  and  that  the 
driver  had  ample  time  to  signal,  to  veer  his  machine  to  the  south 
so  as  to  miss  the  boy,  or  to  stop,  and  is  sufficient  to  authorize 
a  verdict  for  plaintiff,  notwithstanding  the  boy's  movements  and 
neglect  to  watch  out  for  his  safety  as  participating  causes  of  his 
injury.  Admitting  that  if  his  companion  saw  the  automobile  the 
ten-year-old  boy  could  also  have  seen  it,  the  immaturity  of  the 
boy,  the  habits  of  boys  to  play  on  the  streets,  the  thoughtlessness 
of  children  as  compared  to  men,  and  the  failure  of  the  driver 
to  signal,  must  also  be  considered,  and  it  was  proper  to  submit 
the  issue  of  negligence  of  the  driver  in  ways  alleged  In  the 
petition  other  than  in  not  doiing  what  he  could  to  avoid  the  col- 
lision, after  he  knew,  or  could  have  known,  it  was  impending, 
lb. 

12.  Evidence:  Experiments:  Similar  Conditions.    For  experiments  made 

to  determine  whether  certain  signs  painted  on  the  automobile 
truck  which  struck  the  plaintiff  were  visible  by  plaintiff  and 
his  companion,  conditions  under  which  the  incident  in  dispute 
happened  must  be  the  same  in  essential  particulars  as  those  under 
which  the  tests  were  made;  and  in  this  case,  in  which  was  ad- 
mitted the  testimony  of  several  witnesses  for  plaintiff  to  prove, 
by  way  of  experiments,  that  it  was  possible  for  the  two  boys  to 
have  read  the  sign,  as  they  testified  they  did,  it  is  held  that  the 
conditions  were  not  sufficiently  reproduced  in  the  experiments  for 
the  result  to  be  admitted  in  evidence.     lb. 

13.  Instruction:  No  Itemization  of  Specific  Acts.     An  instruction  for 

plaintiff,  which  not  only  directs  the  jury  to  find  for  him  if  the 
specific  aots  of  njegllgencei  declared  on  were  committed,  but 
also  if  the  driver  of  defendant's  automobile  truck  operated  and 
propelled  it  in  a  manner  which,  under  all  the  circumstances  men- 
tioned in  evidence,  was  not  careful  and  prudent,  is  erroneous. 
A  defendant  charged  with  a  negligent  tort  has  the  right  to  be  in- 
formed what  particular  negligent  acts  plaintiff  relies  on,  and  the 
instruction  should  require  the  jury  to  find  one  or  more  of  the 
specific  acts  which,  the  evidence  tends  to  establish.    lb. 
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14.  Antomobile:  Driver's  Degree  of  Oaie:  Oontrlbutory.  A  driver  of 
an  automobile  on  a  public  highway  is  required  to  use  "the  high- 
est degree  of  care  that  a  very  careful  person  would  use  under 
like  or  similar  circumstances,"  and  the  statute  establishes  a 
general  rule  for  all  drivers,  not  only  to  protect  the  lives  and 
property  of  others,  but  also  to  protect  themselves  and  others 
traveling  with  them  from  Injury  by  collision  with  obstructions  in 
the  road,  whether  legally  or  unlawfully  placed  there.  Any  less 
degree  of  care  by  the  driver  is  contributory  negligence,  and  bars 
a  recovery  by  him  for  personal  Injury  from  the  telephone  com- 

'pany  which  had  placed  the  obstruction  in  the  rocul.  Jafckson 
V.  Tel.  Co.,  358. 

15.  — ' :    Oare    Defined.      Ordinary    care  is    such    care    as  would 

ordUiarily  be  exercised  by  an  ordinarily  careful  person  under  the 
same  or  similar  circumstances.  But  the  statute  requires  the  driver 
of  an  automobile  on  a  public  highway  to  exercise  "the  highest 
degree"  of  care  that  a  "very  careful  person"  would  use  under 
like  or  similar  circumstances;  and  those  words  mean  the  high- 
est care  and  caution  of  an  experienced  and  competent  chauffeur, 
since  an  automobile  is  an  exceedingly  dangerous  machine  unless 
kept  under  control.  'They  do  not  mean  the  highest  conceivable  de- 
gree of  prudence  and  skill  possible  to  man,  but  the  highest  degree 
that  has  been  demonstrated  to  be  practicable.     lb. 

16. :  Oontribntory:  Question  for  Jury.  Under  the  Automo- 
bile Statute  of  1911,  if  reasonable  men  may  honestly  differ 
as  to  whether  the  driver  of  the  automobile,  the  circumstances  con- 
sidered»  exercised  the  highest  degree  of  care  of  a  very  careful 
person,  the  question  of  his  contributory  negligence  is  for  the  jury 
to  settle;  but  if  his  failure  to  exercise  such  care  is  apparent  to  all 
reasonable  men  from  the  undisputed  facts  in  evidence,  then  It  be- 
comes the  duty  of  the  oourt  to  declare,  as  a  matter  of  law,  that 
his  contributory  negligence  bars  a  recovery;  and  in  this  case  It 
is  held  that  plaintiff's  own  undisputed  testimony  unquestionably 
shows  that  he  was  not  exercising  the  highest  degree  of  care  of  a 
very  careful  person,  and  therefore  a  demurrer  should  have  been 
sustained.     lb. 

17.  :  To  Bight  of  Oenter  of  Boad.    The  statute  (Par.  9,  sec  8, 

Laws  1911,  p.  327)  requires  the  driver  of  an-  automobile  to.  turn 
to  the  right  of  the  center  in  approaching  a  turn  in  the  public 
highway  only  when  he  meets  another  person  riding  or  driving  a 
horse  or  another  motor  vehicle;  if  there  is  no  other  person  or  ve- 
hicle on  the  road,  he  has  the  right  to  use  the  center,  and  even  the 
left  side.     lb. 

18. :  Skidding:  Knowledge  of  Driver.    Where  the  driver  of  the 

automobile  left  the  smooth  and  beaten  center  of  the  public  road, 
when  there  was  no  necessity  for  doing  so,  and  encountered  clods 
which  caused  his  car  to  skid  and  strike  a  guy  telephone  pole,  his 
contributory  negligence  cannot  be  excused  by  a  failure  of  the  evi- 
dence to  show  that  he  did  not  know  that  automobiles  would  skid 
in  turning  on  to  rough  ground  and  clods.  A  very  careful  person, 
exercising  the  highest  degree  of  care,  venturing  to  drive  an  auto- 
mobile at  a  turn  in  the  public  hlghw&y,  at  a  speed  of  twelve  or 
fifteen  miles  an  hour  and  with  the  power  off,  thirty  or  forty  feet 
over  dry  clods  and  rough  ground,  In  daylight,  his  view  unobstruct- 
ed, would,  before  doing  so,  at  least  Inform  himself  as  to  the 
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common  conditions  and  places  in  the  roads  which  cause  such  Te- 
hicles  to  skid.    Jackson  v.  Tel.  Co.,  358. 

19.  Lease:  Liability  of  Landlord:  Negligent  ConstarucUon.  A  landlorji. 
under  no  obligation,  legal  or  contractual,  to  make  repairs,  who 
nevertheless  undertakes  to  make  repaiFs  and  negligently  creates 
a  defect  or  danger  whereby  the  tenant,  himself  in  the  exercise 
of  due  care,  is  injured,  is  liable  in  damages;  but  if  the  agreed 
statement  shows  no  negligence  in  workmanship  or  in  the  selec- 
tion of  materials,  or  whether  the  section  of  the  porch  railing 
which  gave  way  when  plaintifTs  wife  leaned  against  it  was  at 
the  time  in  the  same  condition  it  stood  immediately  after  bein? 
repaired,  there  can  be  no  recovery.  The  mere  fact  that  the  rail- 
ing was  not  replaced  by  new  timber  does  not  prove  negligence. 
Byers  v.  Eesex  Inv.  Co.,  375. 

20. :  ' :  :  Res  Ipsa  Loquitur:  Agreed  Statement.     If 

the  petition  pleads  specific  negligence,  reliance  upon  the  doctrine 
of  res  ipsa  loquitur  is  thereby  excluded;  and  a  statement  of 
facts  agreed  upon  for  the  purpose  of  obviating  the  introduction  of 
evidence  dotes  not  alter  the  rule,  for  such  an  agreed  statement 
is  n6t  an  agreed  case  under  the  statute  or  at  common  law.    lb. 

21.  —^ :   :    :   :    Application  to   Situation.     The 

basis  of  the  presumption  inherent  in  the  rule  of  res  ipsa  loquitur 
is  the  doctrine  of  probabilities.  There  is  not  such  probability 
that  the  breaking  of  a  wooden  porch  railing,  which  gave  way 
when  plaintiff's  wife  leaned  against  it,  was  due  to  negligence 
in  repairing  it  ten  months  previoussly,  as  to  justify  an  applica- 
tion of  the  rule,  there  being  no  showing  that  the  part  which  gave 
way  was  repaired.     lb. 

22. :   :   :   :    Peculiar  Knowledge:    Voluntary 

Act.  The  rule  of  res  ipsa  loquitur  as  establishing  negligence  on 
the  part  of.  the  landlord  does  not  apply  where  the  cause  of  the 
fall  of  plaintiff's  wife  from  the  porch  was  not  peculiarly  within 
the  knowledge  of  the  landlord  and  peculiarly  beyond  that  of 
plaintiff.  Nor  does  it  apply  if  the  voluntary  act  qf  plaintiff's 
wife  was  immediately  connected  with  her  fall.     lb. 

23.  Evidence:   Substantial  for  Plaintiff:   Appellate  Practice.     If  plain- 

tiff's testimony  that  he  stumbled  over  a  brake-beam  lying  in 
defendant's  railrqad  yard  is  substantial  and  is  not  contrary  to 
reason,  the  appellate  court  will  accept  the  verdict  of  the  jury 
finding  it  to  be  true.    Lock  v.  C.  B.  ft  Q.  Ry.  Co.,  532. 

24.  Dangerous  Place:  Brake-Beam  in  Yards:  Oonstructlve  Notice  of 
Location.  At  different  times  cars  were  repaired  in  defendant's 
railroad  yard,  their  parts  separated,  and  it  was  customary  to 
take  out  brake-beams  and  drop  them  near  at  hand,  to  be  subse- 
quently removed;  a  car  was  being  repaired  near  the  scene  of  the 
accident  on  the  day  preceding  it;  the  yard  belonged  to  defend- 
ant and  was  fenced;  and  plaintiff,  a  switch-tender,  testified 
that  having  aligned  the  rails  so  as  to  permit  a  train  to  pass,  at 
four  o'clock  of  a  dark  and  rainy  December  morning,  he  started  to 
walk  across  the  yard  to  a  shanty  where  he  stayed  when  not  en- 
gaged in  adjusting  the  switches,  and  while  Iqoking  ahead  to 
determine  his  course,  he  stumbled  over  a  brake-beam,  fell  to 
the  ground,  and  before  he  could  arise  a  switch  engine  on  a  lead 
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track  struck  him.  Held,  that  the  other  facts  were  circumstances 
confirmatory  of  plaintiff's  testimony,  and  that,  under  the  Fed- 
eral E}mployers'  Liability  A,ct,  defendant  cannot  escape  liability 
on  the  ground  that  the  evidence  failed  to  show  It  had  either 
actual  or  constructiye  notice  of  the  location  of  the  brake-beam, 
fb. 

25. :  * :  :  Act  of  Seryant.    Under  the  Federal  E3m- 

ployers'  Liability  Act,  a  switch-tender  Is  not  required  to  show 
a  negligent  pllacing  of  a  brake-beam  in  the  railroad  yards,  over 
which  he  stumbled  and  fell;  but  the  leaving  of  the  beam  at  said 
point  was  a  negligent  act  and  bound  the  company  as  effectually 
as  if  It,  as  principal,  had  left  it  there.    lb. 

26. :   :   Assumption    of    Bisk.     A    switch-tender,   having 

aligned  the  tracks  at  the  switches  and  started  to  the  shanty  where 
he  stayed  when  not  so  engaged,  at  four  o'clock  on  a  dark  and 
rainy  December  morning,  had  a  right  to  assume  that  the  railroad 
company  had  exercised  proper  care  to  provide  a  reasonably  safe 
place  for  him  to  work,  free  from  any  obstacles  which  would  cause 
his  injury,  and  that  a  brake-beam,  over  which  he  stumbled,  had 
not  been  left  in  the  yard  over  which  he  customarily  passed;  the 
leaving  of  the  beam  in  such  place,  at  such  time,  did  not  constitute 
a  risk  normally  incident  to  his  employment     lb. 

27. :  ' :  Evidence  of  Customary  Acts.    Where  the  railroad 

yard  through  which  the  switch-tender  passed  in  going  in  the 
night  time  to  a  shanty  in  which  he  stayed  between  his  acts  in 
aligning  tracks,  was  used  by  defendant  in  the  conduct  of  its 
business,  testimony  that  it  was  the  practice  of  the  employees  to 
scatter  materials  over  the  yard  In  repairing  cars  is  admissible, 
the  switch-tender  having  stumbled  over  a  brake-beam  in  the 
yards  and  having  been  injured  thereby.  While  such  acts  are  in 
a  sense  collateral,  an  inference  of  fact  bearing  on  the  particular 
act  of  negligence  may  properly  be  drawn  from  them.    lb. 

28. :  :   Collateral  Fact.     The  rule  is  that  if  a  collateral 

fact  bearing  on  the  main  issue  is  so  intimate  and  valuable  as 
to  tend  to  prove  the  main  fact,  it  is  competent  evidence.    lb. 

29.  Damages:  Under  Federal  Act:  Contributory:  Instruction.  It  is 
proper  to  instruct  the  jury.  In  a  suit  for  personal  injuries  brought 
under  the  Federal  Employers'  Liability  Act,  that  the  amount 
of  plaintifTs  damages  may  be  reduced  in  the  proportion  that 
his  own  negligence  contributed  to  his  injury;  and  the  insttuc- 
tion  on  the  subject  in  this  case  is  unobjectionable. 

30.  Verdict:  Excessive:  $10,000.  Under  the  Federal  Act,  an  lnjur\»d 
employee  Is  entitled  to  such  damages  as  will  compensate  him 
for  expenses  incurred,  Ic^ss  of  time,  suffering  and  diminished 
earning  porwer,  and  the  amount  recoverable  is  not  otherwise 
limited  or  restricted,  except  where  he  has  been  guilty  of  contrib- 
utory negligence;  and  there  being  no  such  negligence,  a  verdict 
of  $10,000  for  the  loss  of  an  arm  and  a  gash  above  the  eye  which 
Impairs  the  sight,  supported  by  substantial  evidence  and  ap- 
proved by  the  trial  court,  vested  with  authority  to  set  it  aside  if 
excessive,   is  approved.     lb. 

31.  Safe  Place:  Narrow  and  Unllghted  Platform.  A  petition 
which  states  that  deceased  was  ordered  and  directed   to  stand 
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twelve  feet  above  a  concrete  floor  on  a  platform  twelve  inches 
wide,  and  while  so  standing  to  reach  up  six  feet  and  regulate 
the  dampers  to  a  boiler;  that  the  platform  was  unsafe,  be- 
cause too  narrow  for  deceased  to  perform  his  labors  with  safety, 
because  it  had  no  railing' to  prevent  a  person  on  it  from  falling 
off  and  because  it  was  inadequately  lighted;  and  that,  while  per- 
forming the  said  work,  deceased  fell  and  was  killed,  states  a 
cause  of  action.  And  particularly  does  the  averment  that  it  was 
dark  on  the  platform  tender  an  issue  to  be  submitted  to  a  Jury. 
Williamson  v.  L.  &  P.  Co.,  544. 

32. :  Assumption  of  Bislk.  Although  the  height  and  nar- 
row width  of  the  platform  on  which  deceased  was  required  to 
work  were  apparent,  and  although  the  danger  tn  adjusting  the 
dampers  of  the  boilers  which  his  employment  required  him  to  reg- 
ulate was  apparent,  he  did  not  assume  such  risks;  but  he  as- 
sumed o4ly  such  risks,  in  respect  to  the  place  where  he  was  put  to 
work,  as  were  incident  to  the  service  after  his  employer  perform- 
ed his  duty  by  using  care  to  provide  a  place  of  reasonable  safety. 
Although  the  danger  tnay  be  obvious,  if  this  is  due  to  a  lack  of 
care  on  the  part  of  the  master  in  furnishing  him  a  safe  place,  the 
servant  does  not  assume  the  risk.     lb. 

33. :    Oontributory.     Unless   to  perform,    on   the    platform   the 

work  with  which  the  servant  was  occupied  at  the  time  he  fell 
appears  conclusively  from  the  allegations  to  have  been  plain- 
ly hazardous  to  a  degree  that  would  have  deterred  a  man 
of  ordinary  prudence  from  undertaking  to  perform  it.  he 
cannot  be  defeated  on  the  score  of  contributory  negligence,  as  a 
matter  of  law,  upon  a  demurrer  to  the  petition.     lb. 

34.  Attractive  Nuisance:  WaU  About  Park.    A  wall  about  a  city  park, 

twenty  feet  in  height  in  places,  but  its  height  depending  on  the 
topography  of  the  ground,  topped  with  a  coping  thirty  inches 
wide,  is  not  an  attractve  nuisance,  within  the  doctrine  of  the 
turntables  casses,  to  a  child,  an  invitee  of  the  city.  who.  ia  play, 
enters  upon  the  wall  at  a  low  place,  and  falls  from  it  at  is  high- 
est place,  and  the  Court  of  Appeals,  in  approving  an  instruction 
which  submitted  to  the  jury  that  theory  of  negligence,  contraven- 
ed Kelly  V.  Benas.  217  Mo.  1.  c.  13;  O'Hara  v.  Gas  Light  Co.. 
244  Mq.  1.  c.  404,  and  Buddy  v.  Union  Terminal  Ry.  Co.,  276  Mo. 
276.     State  ex  rel.  Kansas  City  v.  Ellison,  667. 

35.  Instruction:  Injuries  at  Other  Times  and  Places.    The  trial  court 

did  not  commit  prejudicial  error  in  instructing  the  jury  that 
the  mere  fact  that  plaintiff  at  some  time  may  have  sustained 
broken  ribs  and  other  injuries  was  not  proof  that  he  was  injured 
at  the  time  and  in  the  manner  asserted  by  him,  if  there  was 
direct  testimony  that  he  was  neither  on  nor  within  several  feet 
of  defendant's  car  at  the  time  he  claims  to  have  been  injured  and 
he  did  not  call  a  doctor  or  notify  defendant  for  four  m<mths 
thereafter.    Ulrich  v.  C,  B.  &  Q.  Ry.  Co.,  697. 

36. :  Conflicting.     An  instruction  authorizing  the  jury  to  find 

for  defendant  if  they  believe  "from  all  the  facts  and  circum- 
stances in  the  case"  that  plaintiff  had  not  received  any  injury  is 
not  in  conflict  with  another  for  defendant  requiring  plaintiff 
to  make  out  his  case  "by  the  greater  weight  of  the  credible  evi- 
dence in  the  case."    They  do  not  set  up  difTerent  standards  of  the 
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weight  of  evidence  requisite  to  warrant  a  finding,  but  the  one 
places  the  burden  on  plaintiff  and  the  other  presents  the  matter 
'  from  the  point  of  view  of  defendant,  on  whom  rests  no  such  bur- 
den,   lb. 

37. :   Expert  Testimony:   No  Injury.     EJrror  in  an   instruction 

concerning  expert  testimony  is  not  prejudicial,  where  the  testi- 
mony has  reference  to  the  character,  extent  and  permanency 
of  plaintiff's  injury  and  spends  its  force  on  the  issue  as  to  the 
amount  of  damage,  and  the  jury  finds  that  he  was  not  injured 
by  defendant  at  all.  Besides,  the  instruction  here  complained 
of  was,  in  substantially  the  same  form,  approved  in  Hoyberg  v. 
Henske,  153  Mo.  1.  c.  75,  and  numerous  later  cases.     lb. 

38. :    To  Dlsx'egard  Testimony.     An   instruction   for   defendant 

telling  the  Jury  that  they  were  authorized  to  disregard  testimony, 
if  any,  qpposed  to  obvious  physical  facts  or  in  contradiction  of 
the  common  knowledge  and  experience  of  mankind,  was  not  prej- 
udicial under  the  facts  of  this  case,  where  both  court  and  Jury 
had  full  opportunity  to  observe  whether  plaintiff's  actual  physical 
condition  and  conduct  accorded  with  his  testimony.     lb. 

NOTICE. 

1.  Sale  of  Properties:  Liability  ot  Vendee  for  Unpaid  Debts.  Where 
two  corporations,  at  the  time  one  of  them  transferred  all  its 
tangible  assets  to  the  other,  had  the  same  executive  officers,  the 
same  claims  department,  the  same  counsel,  and,  with  the  excep- 
tion of  one  member  of  each  board,  the  same  individuals  upon 
the  board  of  directors  of  each,  the  transferee  company  was  charg- 
able  with  notioe  of  the  existence  of  Judgments  and  suits  for  Judg- 
ments against  the  other  company,  whether  or  not  the  transferee 
company,  in  the  assignment  instruments,  assumed  to  pay  such 
claims.  [Per  WILLIAMSON,  J.,  with  whom  WALKER,  C.  J., 
and  WILLIAMS,  J.,  concur.]     Johnson  v.  United  Rys.,  90. 

2.  Taxes:  Assessed  in  Name  of  Another.  An  assessment  of  land  or 
lots  in  numerical  order,  oo*  by  plats  and  a  "land  list"  in  alpha- 
betical order,  in  the  manner  prescribed  by  the  statutes,  imparts 
notice  to  the  owner  that  the  land  is  assessed  and  liable  to  be 
sold  for  the  taxes  chargeable  thereon;  and,  when  so  assessed,  the 
actual  owner  is  not  prejudiced  because  it  was  assessed  in  the 
name  of  another.     Stats  ex  rel.  McKee  v.  Clements,  195. 

NUISANCE. 

Attractive:  iWall  About  Park:  Damages.  A  wall  about  a  city  park, 
twenty  feet  in  height  in  places,  but  its  height  depending  on  the 
topography  of  the  ground,  topped  with  a  coping  thirty  inches 
wide,  is  not  an  attractive  nuisance,  within  the  doctrine  of  the 
turntable  cases,  to  a  child,  an  invitee  of  the  city,  who,  in  play, 
enters  upon  the  wall  at  a  low  place,  and  falls  from  it  at  its  high- 
est place,  and  the  Court  of  Appeals,  in  approving  an  Instruction 
which  submitted  to  the  Jury  that  theory  of  negligence,  contraven- 
ed Kelly  V.  Benas.  217  Mo.  I.  c.  13;  O'Hara  v.  Gas  Light  Co,,  244 
Mo,  1.  c.  404,  and  Buddy  v.  Union  Terminal  Ry.  Co..  276  Mo.  276. 
State  ex  rel.  Kansas  City  v.  Ellison,  667. 
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OPPRESSION.    See  Trusts  and  Oombinatioiis,  5. 

OPTION. 

Oondltlonal  Sale:  Right  of  Heirs  to  Bepordiase.  Soone  authoriUes 
holding  an  option  to  purchase  property  creates  no  interest  that 
is  either  assignable  or  transmissible  to  heirs  of  the  option-holder, 
are  cited  in  the  opinion,  but  the  point  is  not  ruled,  because  it  is 
unnecessary  to  a  proper  adjudication  of  the  issues.  Carson  v. 
Lee,  166. 

PARTIE5S    TO    ACTIONl 

1.  Assignment:  Cause  of  Action:  Pending  Stipulation  as  to  Settlement: 
Substitution.  An  action  in  ejectment  pending  in  the  proper  court, 
with  a  stipulation  on  file  between  all  the  parties  agreeing  to  a 
final  disposition  of  the  case,  is  assignable,  and  a  conveyance  by 
quitrclaim  deed,  executed  by  plaintiffs,  in  which  they  convey  to. 
a  named  grantee  all  their  right,  title  and  interest  in  the  land  and 
to  the  damages  for  rents  and  profits,  is  such  an  assignment,  and 
entitles  the  grantee  to  be  substituted  as  plaintiff,  unless  the 
cause  oi  action  had  already  been  lost  for  some  other  reason. 
Norton  v.  Reed,  482. 

2. :  Ejectment  Against  Grantor:  Stipolation  for  Judgment.  The 

purchaser  from  the  defendant  in  ejectment,  by  deed  executed  one 
day  before  suit  is  filed  but  not  recorded  until  one  day  after,  is, 
under  the  statute  (Sec.  1732,  R.  S.  1909),  entitled  to  be  joined  as 
codefendant  and  to  defend  his  title,  or  to  have  it  defended  in 
the  name  of  the  original  defendants.  And  if  a  stipulation  is 
signed  by  the  attorney  for  the  original  defendants  that  the  ao^ 
tion  shall  remain  on  the  docket  and  abide  the  result  in  another 
pending  suit,  he  and  his  grantee  are  bound  by  the  stipulation, 
lb. 

PARTITION. 

1.  Administrator  De  Bonis  Non.     In  a  suit  for  partition  brought  by 

heirs,  whether  or  not  the  appo(intment  of  an  administrator  de 
h^pinis  non  was  void  or  valid,  need  not  be  determined,  since  he  Is 
not  a  necessary  party.    Ridings  v.  Bank,  288. 

2.  lamltations:  Demand  for  Possession:  By  Demaad  for  Partitioa.  A 
suit  in  partition  is  not  an  action  for  the  recovery  of  land,  under 
the  ten-year  Statute  of  Limitations  (Sec.  1^879,  R.  S.  1909);  and  a 
count  praying  for  a  decree  of  partition,  in  a  cross-bill  in  a  suit 
to  determine  title,  which  in  no  wise  asserts  a  possessory  right 
of  the  defendants,  cannot  be  considered  an  action  to  recover  the 
land  or  its  possession.     Peper  v.  Union  Trust  Co.,  562. 

PHYSICIAN  AND  SURGEON. 

Professional  Services:  Mechano-Therapist:  No  License.  A  mecfaano- 
therapist,  having  no  license  to  practice,  cannot  recover  for  his 
services  as  *'a  practitioner  of  drugless  healing"  and  of  "the 
chiropractic  method.  [Approving  and  adopting  opinion  of 
Springfield  Court  of  Appeals  in  O'Bannon  v.  Wydlck,  197  S.  W. 
Rep.  432.]     OBannon  v.  Wydick,  478. 

PLEADING. 

1.  Damages:  Breach  of  Oovenant:  Reply:  Departure:  OonfeasiQn  and 
Avoidance.    Where  the  defense  set  up  in  the  answer  to  an  action 
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for  damages  by  the  grantee  for  breach  of  oovenants  in  a  deed, 
is  that  the  plaintiff  lost  his  right  to  sue  as  the  result  of  the  sale 
under  the  purchase-money  deed  of  trust,  a  replication  pleading, 
by  way  of  confession  and  ayoidanoe,  an  agreement  that  the  prop-  . 
erty  should  be  sold  by  the  trustee  in  order  to  perfect  title  in  the 
defendant,  does  not  state  a  new  cause  of  action,  and  is  not  a 
departure,  unless  the  agreement  was  a  contract  substituted  for 
the  covenants.    Crosby  v.  EJrans,  202. 

2.  Evldenoe:  Former  Pleading.  An  answer,  abandoned  by  the  filing 
of  an  amended  one,  may  be  offered  in  eyidenoe  by  plaintiff  as 
an  admission  on  defendant's  part.    Parsons  ▼.  Harrey,  413. 

3.  Cause  of  Action:  Fraud  and  Deceit.  A  petition  alleging  that 
defendants  represented  to  plaintiffs,  that  a  certain  tract  of  10.4 
acres  was  worth  |3000  an  acre,  that  it  could  be  bought  for  such 
sum,  that  relying  on  said  representations  plalntifFB  put  up  |16,200 
for  the  purchase  of  a  half  interest  in  the  land,  that  said  repre- 
sentations were  false  and  made  to  deceire  and  defraud  plaintiffs, 
states  a  cause  at  acfion  with  sufficient  elearness  to  authorize 
the  introduction  of  evidence  to  support  it,  there  being  no  de- . 
murrer  filed.    Thompson  y.  Lyons,  430. 

4.  ]>l8covery  of  Fraud:  General  AllegatloBS.  Where  plaintiff  merely 
alleges  that  he  did  not  discover  the  fraud  until  a  certain  date, 
and  defendant,  without  questioning  the  sufficiency  of  the  peti- 
tion, goes  to  Uial,  he  cannot  complain  that  the  petition  did  not 
sufficiently  plead  reasonable  diligence  to  discover  the  fraud.  Be- 
sides, where  the  bar  to  the  action  is  fifst  raised  by  defendant's 
plea  of  the  statute  of  the  state  where  the  transaction  occurred, 
and  in  reply  to  that  plea  plaintiff  alleges  that  the  facts  constitut- 
ing the  fraud  were  not  discovered  by  him  until  a  certain  date, 
and  no  objection  to  the  suiBciency  of  the  reply  is  made,  there  is 
no  room  for  a  complaint  that  the  petition  did  not  allege  reason- 
able diligence  to  discover  the  fraud.    lb. 

5.  TTkudgned  and  Amended  Petition:  Conveyance  by  Defendant:  Stipu- 
lation for  Judgment.  The  filing  of  an  unsigned  petition  is  the 
commencement  of  a  suit,  and  the  filing  of  an  amended  petition  at 
the  return  term  relates  back  to  the  filing  of  the  original  petition; 
and  a  suit  in  ejectment  is  properly  brought  against  the  owner 
and  his  tenant  in  iKwsession;  and  if,  after  such  amended  petition 
is  filed,  the  attorneys  who  sign  it  and  the  attorneys  for  defendants 
enter  into  and  file  in  the  case  a^  stipulation  for  judgment  in  ac- 
cordance with  a  final  adjudication  in  another  pending  cause  rest- 
ing upon  the  validity  of  the  same  administrator's  deed,  such  stipu- 
lation is  binding  on  all  the  parties  and  their  assignees,  although 
one  day  before  the  suit  was  brought  the  defendant,  by  a  deed  not 
recorded  until  one  day  thereafter,  had  conveyed  to  intervener: 
and  intervener  is  in  no  better  position  than  he  would  be  had  the 
original  petition  been  properly  signed.    Norton  v.  Reed,  482. 

6.  Kegligence:  Safe  Place:  Kazrow  and  Ulnlighted  Platfomi.  A  peti- 
tion which  states  that  deceased  was  ordered  and  directed  to  stand 
twelve  feet  above  a  concrete  floor  on  a  platform  twelve  inches 
wide,  and  while  so  standing  to  reach  up  six  feet  and  regulate  the 
dampers  to  a  boiler;  that  the  platform  was  unsafe,  because  too 
narrow  for  deceased  to  perform  his  labors  with  safety,  because  it 
281  Mo.— 61. 
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had  no  railing  to  prevent  a  person  on  it  from  falling  off  and  be- 
cause it  was  Inadequately  lighted;  and  that,  while  performing  the 
said  work»  deceased  fell  and  was  killed,  states  a  cause  of  action. 
And  particularly  does  the  averment  that  it  was  dark  on  the  plat- 
form tender  an  issue  to  foe  submitted  to  a  Jury.  Williamson  r, 
L.  A  P.  Co.,  644. 

7.  Conflict  of  Opinion:  Becovery  on  Beply.  Decisions  of  the  Supreme 
Court  to  the  effect  that  plaintifT  must  recover,  if  at  all,  on  a  cause 
of  action  stated  in  the  petition,  and  not  on  one  stated  in  the  reply, 
have  no  application  to  a  decision  of  the  Court  of  Ajipeals  which 
rules,  and  properly  so  under  the  facts,  that  plaintifTs  right  to  re- 
cover was  limited  to  the  cause  of  action  stated  in  the  petition. 
State  ex  rel.  Bush  v.  Sturgis,  598. 

8.  Common  Iaw:  Effect.  The  effect  of  the  statute  of  Kansas  which 
provides  that  "the  common  law  as  modified  by  the  constitutional 
and  statutory  law,  judicial  decisions,  and  the  ccmditions  and  wants 
of  the  people  shall  r^DOLain  in  force  in  aid  of  the  general  statutes 
of  this  State"  extends  no  further  than^o  assert  the  common  law 
to  be  there  in  force  as  therein  stated,  and  to  render  unnecessary 
any  presumption  that  might  otherwise  obtain  an  account  of  that 
State  not  having  been  carved  out  of  the  original  territory  subject 
to  the  law  of  England.  Considered  in  any  other  sense,  the  pleading 
of  the  statute  is  a  mere  conclusion.    Musser  v.  Musser,  649. 

9.  «-r :  Definition:  How  Pleaded.    The  common  law  is  not  "a  true 

foody  of  law"  in  the  sense  that  it  is  collected  into  a  code  or  any 
particular  book;  but  it  began  in  statements  and  principles  an- 
nounced in  decisions  of  courts,  which  have  been  multiplied  and 
modified  by  subsequent  decisions,  until  they  are  regarded  as  ac- 
cumulated and  approved  expressions  of  what  is  right  and  Just. 
In  this  country,  the  common  law  is  inseparably  identified  with 
judicial  decisions,  and  what  is  the  common  law  of  any  particular 
state  is  to  be  ascertained  by  an  examination  of  its  decisions,  as 
preoedents;  and  where  an  attempt  is  made  to  plead  the  common 
law  of  another  state,  the  rules  of  decision  of  the  courts  of  that 
state,  as  applicable  to  the  particular  case,  are  the  things  to  be 
alleged,  as  the  basis  of  the  action.  It  is  not  sufficient  to  plead 
what  counsel  may  think  is  the  common  law  of  the  foreign  state, 
but  it,  as  well  as  its  violations,  must  be  pleaded  with  distinctive- 
ness, as  any  other  substantive  fact    lb. 

10.  :  Oonclusions.    In  pleading  the  decisions  of  another  state 

from  which  the  common  law  therein  is  to  be  determined,  pertinent 
parts  of  such  decisions  should  be  alleged,  in  order  to  avoid  the 
charge  of  stating  mere  conclusions.  If  the  common  law  of  such 
foreign  state  is  the  basis  of  recovery  or  the  constitutive  fact  cC 
plaintifTs  case,  mere  conclusions  as  to  what  counsel  may  think 
the  decisions  of  its  courts  may  mean  will  not  suffice.    lb. 

11.   :   :   Private  Charity.     In  a  suit  to  construe  a  will, 

devising  property  in  Kansas  and  probated  in  that  State,  the  will 
was  alleged  to  be  invalid  for  that  it  attempted  to  create  a  private 
charity,  in  violation  of  the  common  law  in  force  in  that  State, 
and  the  petition,  after  a  general  averment  'that  the  common 
law  in  force  in  Kansas  is  and  was  in  part  at  all  times  mentioned 
as  follows"  proceeded,  in  several  paragraphs,  in  some  of  them 
arbitrarily  and  in  others  argumentatively,  to  state  what  is  tdlesed 
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to  be  the  law  of  Kansas  relating  to  wills  and  charities  and  the 
powers  and  duties  of  the  donee  (a  school  district)  in  reference 
thereto,  but  alleging  nothing  either  affirmative,  definite  or  pre- 
cise as  to  what  is  the  actual  common  law  of  the  State.  Held^  that 
it  is  essential  that  the  common  law  of  Kansaa  itself,  as  found  in 
the  court  decisions  of  the  State,  be  pleaded  as  any  other  fact, 
and  the  petition  is  not  good  as  against  a  general  demurrer.   lb. 

12.  :  :  intimate  Facts.  A  petition,  in  stating  the  ulti- 
mate facts  in  regard  to  the  common  law  of  another  state,  re- 
lied on  as  the  basis  of  the  action,  and  not  the  law  itself,  Is  not 
sufficient.  Ultimate  facts  are  nothing  more  than  issuable,  con- 
stitutive or  traversable  facts  essential  to  the  statement  of  a  cause 
of  action,  and  are  not  mere  conclusions  as  to  what  the  facts  are.  lb. 

13.  :  Demurrer:  Admissions.    A  general  demurrer  to  a  petition 

does  not  admit  conclusions  of  law.  Where  the  petition  simply 
contains  general  averments  as  to  what  the  common  law  of  an- 
other state  is,  but  does  not  plead  that  law  itself  as  facts,  a  demur- 
rer to  it  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  does  not  admit  the  common  law  of  the  State  to  be  what 
the  averments  allege  it  to  be.     lb. 

14. :    Private    Oharity:    €Hft   for   Educational   Purposes.     The 

Supreme  Court  of  Kansas  has  never  decided  that  every  public 
charity  must  be  such  as  the  State  may  lawfully  maintain  by  pub- 
lic taxation.  Therefore,  an  allegation  in  the  petition  to  construe 
a  will  by  which  property  was  bequeathed  "for  the  purpose  of  cre- 
ating an  endowment  for  the  education  of  worthy  young  men  and 
women  of  a  school  district"  in  a  named  county,  "preference  to 
be  given  to  those  who  are  orphaned,'*  that  the  will  attempted  to 
create  a  private  charity,  and  that  the  gift  was  void  because  the 
object  was  not  one  which  "the  State  itself  ought  and  lawfully 
might  endow  and  support  with  public  resources,"  does  not  and 
cannot  state  a  cause  of  action,  because  there  are  no  decisions  of 
that  State  so  holding.     lb. 

POLICE  REGULATIONS. 

1.  Power  of  City:  Use  of 'Streets.  The  charter-powers  of  the  City 
of  St.  Louis  to  establish,  locate,  dedicate  and  supervise  the  high- 
ways of  the  city,  and  *'to  do  all  things  whatsoever  expedient  for 
promoting  the  comfort,  education,  morals,  peace,  government, 
health,  welfare,  trade,  commerce  or  manufacture  of  the  city  or  its 
inhabitants,"  having  their  origin  in  the  police  powers  of  the  State, 
are  ample  to  authorize  the  city  by  legislative  enactment,  not  only 
to  establish  and  improve  its  streets,  but  to  prescribe  the  terms 
and  conditions  upon  which  they  may  be  used,  subject  only  to  the 
Constitution  and  laws  of  the  State.     Ex  parte  Lerner,  18. 

2.  : :  Public  Welfare:  Subject  to  OonstitutioiDal  In- 
hibition. A  city  cannot  enact  a  police  regulation  which  contra- 
venes'either  the  Constitution  or  a  statute  enacted  by  the  Legis- 
lature. An  ordinance  enacted  in  the  exercise  of  the  police  power 
must  be  general  in  its  nature  and  applicable  alike  to  all  persons 
who  may  properly  come  within  its  purview.  It  is  not  sufficient 
that  its  enforcement  would  promote  the  general  welfare,  for  in- 
stance, that  it  would  facilitate  the  public  use  of  streets;  but. 
to  avoid  constitutional  inhibition,  it  must  be  general  in  its  terms 
and  uniform  in  its  application.     lb. 
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1.  Public  Service  Commission:  Belief:  Denial  for  Lack  of  Jtixlsdlc- 
tion:  Questions  for  Bevlew.  When  the  Public  Senrlce  Commis- 
sion has  dismissed  the  application  of  an  intenirban  railway  to 
discontinue  the  operation  of  certain  spur  tracks  laid  In  the  streets 
of  a  city,  on  the  sole  ground  that  it  is  without  power  to  grant 
the  relief,  the  question  whether  the  franchise  ordinance  contains 
express  provisions  denying  the  company  the  right  to  take  up  a 
part  of  its  tracks  when  the  consent  of  the  State  is  procured, 
and  the  question  whether  the  ordinance  in  itself  by  its  terms 
and  conditions  permits  the  company  to  remove  unprofitable  por- 
tions of  its  tracks,  cannot  be  considered  in  an  appeal  from  an 
order  of  the  Commission  refusing  to  consider  the  case  on  the 
ground  that  it  had  no  jurisdiction.  These  are  questions  of  fact 
and  for  determination  by  the  Commission,  and  the  power  of  the 
court  is  simply  one  of  review,  after  Jurisdiction  has  been  assumed. 
Southwest  Mo.  R.  R.  Co.  v.  Pub.  Serv.  Comm.,  52. 

2.  Further  Evidence  After  Demurrer.  To  permit  plaintiff  to  intro- 
duce further  evidence  after  he  has  rested  and  after  a  demurrer 
to  the  case  as  then  made  has  been  argued  is  a  matter  within  the 
trial  court's  discretion.     Crosby  v.  Evans,  202. 

3.  Finding  of  Facts.  A  statutory  finding  of  facts  should  embrace  all 
the  material  facts  bearing  on  the  issues  involved,  and  should  set 
them  out  in  detail,  and  not  merely  state  conclusions  and  in- 
ferences therefrom.     Korneman  v.  Davis,   234. 

4.  Appeals:  Affidavit  and  Bond:  Wrong  Name:  Amendment.  An 
appeal  from  a  judgment  of  a  justice  of  the  peace  should  not  be 
dismissed  because  the  affidavit  and  bond  therefor  were  not  made 
in  the  name  of  the  appellant,  if  before  a  motion  to  dismiss  is 
ruled  an  amended  transcript  showing  the  appeal  had  been  taken 
in  ite  true  name  is  sent  up,  and  an  amended  affidavit  and  bond, 
made  by  permission  of  court  and  by  the  same  affiant  and  surety, 
are  filed.    Donohue  v.  Ins.  Co.,  267. 

5.  :  Dismissal  of  Case  at  Return  Term.     Where  the  notice,  of 

an  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace  was 
so  defective  as  to  constitute  no  notice,  and  appellee  at  the  re- 
turn term  filed  his  motion  to  dismiss  on  the  ground  that  no  notice 
had  been  given,  and  appellant,  before  the  motion  was  ruled,  by 
permission  of  court  filed  an  amended  transcript  and  an  amended 
affidavit  and  bond,  and  thereunon  the  motion  was  overruled,  it 
was  error  to  call  the  case  for  trial  and,  upon  the  appellee's  refusal 
to  plead  further,  to  dismiss  the  case  at  said  return  term:  for 
appellee's  motion  to  dismiss  was  not  an  exercise  of  his  option  to 
try  the  case  at  said  term,  but  his  refusal  to  plead  further  was  a 
protest  against  beinsr  forced  to  trial  at  a  term  at  which,  under  the 
statute  (Sec.  7583,  R.  S.  1909),  the  cause  was  triable  only  at  his 
option.    lb. 

6.  NegUcrence:  Obvious  Danger:  Question  for  Jury.  Plaintiff  testified 
that  he  knew  and  fully  annreciated  the  danger  attendant  upon 
cleaning  the  boxincr  next  to  the  revolving  cog-wheel,  but  as  the 
gears  fed  upward  he  thought  he  could  reach  over  the  axle  and 
wipe  the  grease  from  the  under  side  without  his  coat  sleeve  bein^ 
drawn  into  thp  cogs.  He^fl,  tbat,  whether  the  danerer  of  so  dolnc 
was  so  great  that  an  ordinarily  careful  and  prudent  man  would 
not  have  attempted  it  was  a  question  for  the  jury.  Kuhn  v. 
Lusk,  324. 


Digitized  by  VjOOQ IC 


281  Mo.]  INDEX.  805 

PRACnCB— Continued. 

7.  Demtixrer:  AdmiBaiotw.  A  general  demurrer  to  a  petition  admits 
all  facts  well  pleaded,  but  it  does  not  admit  allegations  which  are 
mere  conclusions  of  the  pleader.    Harelson  v.  Tyler,  383. 

8.  :   Befnsal  to  Plead  Further:  Judgment:  Appellate  Practice. 

Where  defendants  interposed  a  general  demurrer  to  the  petition, 
which  the  court  sustained,  and,  upon  plaintiff's  declining  to  plead 
further,  entered  judgment  on  the  demurrer,  the  only  question  for 
consideration  upon  an  appeal  by  plaintiff  is  the  sufficiency  of  the 
petition,  and'  if  it  states  a  cause  of  action,  either  under  the  stat- 
ute or  at  common  law,  the  judgment  will  be  reversed,  but  other- 
wise it  will  be  affirmed.     lb. 

9.  Oonstltutional  Law:  Sec.  10,  B.  a  1909:  Orders  Made  in  Vacatilon. 
Section  10,  Reirised  Statutes  1909,  authorizing  the  probate  court, 
or  judge  thereof,  in  vacation,  to  refuse  to  grant  letters  of  ad- 
ministration on  estates  of  deceased  persons  not  greater  in  amount 
than  is  allowed  by  law  as  the  absolute  property  of  the  widower, 
widow  or  minor  children,  is  not  violative  of  any  provision  of 
the  Constitution.  It  gives  to  creditors  and  other  interested  par- 
ties opportunity  to  challenge  the  order  by  timely  action  in  court; 
and,  besides,  the  action  of  the  court  is  not  in  strict  sense  judicial, 
but  the  statute  is  similar  to  many  others  enacted  for  the  public 
convenience  and  to  simplify  the  business  before  such  courts,  at  a 
minimum  cost,  without  injury  to  any  one.    Parsons  v.  Harvey,  413. 

10.  Damaiges:  Excessive:  Oootradictory  Testimony:  Question  for  Jury. 
Where  the  testimony  in  regard  to  the  value  of  plaintiffs'  property, 
and  the  damages  thereto  caused  by  the  construction  of  a  seven- 
foot  viaduct  in  the  adjoining  public  street  and  the  complete  ob- 
struction of  their  access  thereto,  is  exceedingly  contradictory,  but 
sufficiently  substantial,  if  believed,  to  support  the  verdict,  and 
there  is  nothing  in  the  record  to  indicate  passion  or  prejudice  on 
the  part  of  the  Jury,  it  is  the  peculiar  province  of  the  jury  to  as- 
certain and  determine  the  amount  of  damage,  and  the  court  will 
not  interfere  with  their  finding.     Witler  v.  St.  Louis,  457. 

11.  Assignment:  Cause  of  Action:  Dismissal:  Reinstatement:  Writ 
Coram  Nobis.  After  the  adjournment  of  the  term,  a  case  wrong- 
fully dismissed  cannot  be  reinstated  by  motion  under  Sees.  2219- 
2121.  R.  S.  1909,  if  there  is  nothing  on  the  face  of  the  record  in- 
dicating that  error  had  been  committed.  But  if  the  motion  is 
in  the  nature  of  a  writ  of  error  coram  nobis,  and  points  out  a 

.  mistake  made  by  the  court,  without  the  fault  of  movent,  based 
upon  a  misapprehension  of  the  actual  facts,  which,  if  known  to 
the  court  at  the  time,  would  have  precluded  a  dismissal,  the  cause 
may  be  reinstated  In  response  thereto;  for  the  purpose  of  a  writ 
of  error  coram  niohis  is  to  enable  the  court  to  correct  some  error 
of  fact,  which  did  not  appear  in  the  record  and  which  was  un- 
known* to  the  court  when  the  order  was  made.  Norton  v.  Reed, 
482. 

12.  :  ITnsigned  and  Amended  Petition:  Convesraace  by  De- 
fendant: Pending  Stipulation  for  Judigmeut.  The  filing  of  an  un- 
signed petition  is  the  commencement  of  a  suit,  and  the  filing  of 
an  amended  petition  at  the  return  term  relates  back  to  the  filing 
of  the  original  petition;  and  a  suit  in  ejectment  is  properly 
brought  against  the  owner  and  his  tenant  in  possession;  and  if. 
after  such  amended  petition  is  filed,  the  attorneys  who  sign  it 
and  the  attorneys  for  defendants  enter  into  and  file  in  the  case  a 
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stipulation  for  judgment  in  accordance  with  a  final  adjudication 
in  another  pending  cause  resting  upon  the  validity  of  the  same 
administrator's  deed,  such  stipulation  is  binding  on  all  the  parties 
and  their  assignees,  although  one  day  before  the  suit  was  brought 
the  defendant,  by  a  deed  not  recorded  until  one  day  thereafter, 
had  conveyed  to  intervener;  and  intervener  is  in  no  better  posi- 
tion than  he  would  be  had  the  original  petition  been  properly 
signed.    Norton  v.  Reed,  482. 

PRESUMPTIONS. 

1.  Identity  of  'Name:  Identity  of  Person.  Identity  of  person  is  to  be 
presumed  from  identity  of  name.  But  the  presumption  may  be 
overcome  by  credible  evidence.  The  presumption  only  establishes 
a  prima-facie  case.  The  Jury,  or  the  court  sitting  as  a  Jury,  may 
believe  or  disbelieve  such  evidence;  if  believed,  the  presumption 
fails;  if  disbelieved,  the  presumption  will  authorize  a  verdict. 
Brooks   V.   Roberts,   551. 

2.  :    — :    Instruction:    Reasonable  Doubt.     An   instruction 

on  the  presumptiQu  of  identity  of  person  arising  from  identity 
of  name  should  not  require  the  trier  of  the  facts  to  find  the  Identity 
of  person  beyond  a  reasonable  doubt,  or  otherwise  ignore  the 
presumption.  The  term  ''reasonable  doubt'*  or  similar  expressions 
have  no  place  In  instructions  In  a  civil  case.    lb. 

3.  Conveyance:  Existence  of  Deed:  Payment  of  Taxes.  In  the  ab- 
sence of  any  record,  proof  that  a  deed  was  made  by  the  patentee 
to  defendant's  ancestor  may  be  made  either  (1)  by  proof  of  such 
facts  as  will  raise  a  presumption  that  such  deed  was  made  or  (2) 
by  direct  evidence  that  such  deed  was  made  and  had  been  lost 
or  destroyed.  But  the  presumption  that  a  deed  was  made  cannot 
arise  from  the  mere  payment  of  taxes  for  a  period  of  years, 
either  bv  such  ancestor  or  his  heirs  or  grantees;  but  ancient  and 
long  possession,  coupled  with  other  circumstances,  will  Justify 
the  presumption.  Nor  will  evidence  that  defendant's  ancestor 
was  in  possession  of  a  patent,  in  which  he  was  not  named  as 
patentee,  aid  the  presumption  that  a  deed  was  made  by  said 
patentee  to  him  as  grantee.  And  the  presumption  aside,  and  no 
record  of  a  deed  or  possession  of  the  land  being  shown,  the  evi- 
dence should  show  a  deed  in  fact.    lb. 

PRINCIPAL,  AND  AGENT. 

1.  Account  Book:  Entries  by  Amanuensis.  Entries  made  by  the 
the  agent  or  under  his  direction,  systematically,  In  the  usual  course 
of  business  and  as  minutes  of  the  business,  at  the  time  the  trans- 
actions occurred  or  as  nearly  so  as  the  circumstances  of  the  busi- 
ness will  reasonably  admit,  whether  made  with  his  own  hand  or 
by  other  persons  who  wrote  in  his  presence  and  pursuant  to  his 
orders,  are  regular  and  original  entries,  and  the  book  in  which 
they  were  made  Is  competent  evidence,  in  his  favor  and  against 
him.    Dameron  v,  Harris,  247. 

2.  Agent's  Compensation:  In  Excess  of  Agreement:  Acquiescence, 
Unless  the  dwner  assented  to  a  charge  of  one  hundred  dol- 
lars annually  instead  of  fifty  dollars  for  the  services  of  her  bailiff 
in  managing  her  large  farm  and  protecting  her  financial  affairs,  he 
was  bound  by  his  contract,  regardless  of  the  importance  and  oner- 
ousness of  his  duties.    But  where  the  increase  was  indicated  in 
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the  itemized  accounts  rendered,  the  value  of  the  services  far  ex- 
ceeded the  compensation,  and  the  evidence  clearly  establishes  that 
she  acquiesced  in  the  increased  charge,  he  is  not  chargeable  with 
such  increase.    lb. 

PROCEDURE. 

Violation  of  Ordinance:  Civil  or  Criminal  Proceeding.  While  a  prose- 
cution for  a  violation  of  a  city  ordinance  regulating  the  use  of 
streets  is  technically  a  civil  proceeding,  yet  in  so  far  as  it  author- 
izes the  imposition  of  a  penalty  upon  convictiom  it  partakes  of 
the  nature  of  a  criminal  action,  and  the  validity  of  the  ordinance 
is  subject  to  the  same  rules  of  construction  as  is  a  criminal  stat- 
ute.   Bbc  parte  Lemer,  18. 

PROFESSIONAL  SERVICES.     See  Employment. 

PUBLIC  SERVICE  COMMISSION. 

1.  Street  Bailway  Spurs:  Discontinuance.  The  Public  Service  Com- 
mission has  the  power  to  authorize  a^  interurban  railway  com- 
pany, permitted  by  ordinance  to  lay  its  tracks  in  the  streets  of 
a  city,  to  discontinue  the  use  of  spur  tracks  connecting  the  inter- 
urban system  with  railroad  stations  in  said  city,  no  longer  es- 
sential to  the  operation  orf  the  interurban  lines  and  operated  at 
substantial  loss 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  WALKER,  C.  J., 
concurs,  that  the  Commission  has  no  power  to  relieve  a  street 
railway  company  from  its  contractual  obligation,  imposed  by 
its  franchise  ordinance,  to  maintain  its  tracks  in  designated 
streets  for  a  designated  period.  Southwest  Mo.  R.  R.  Co.  v. 
Pub.  Serv.  Comm.,  52. 

2.  :  :  Denial  for  Lack  of  Jurisdiction:  Questions  for  Re- 
view. When  the  Public  Service  Commission  has  dismissed  the 
application  of  an  interurban  railway  to  discontinue  the  operation 
of  certain  spur  tracks  laid  in  the  streets  of  a  city,  on  the  sole 
ground  that  it  is  without  power  to  grant  the  relief,  the  question 
whether  the  franchise  ordinance  contains  express  provisions  de- 
nying the  company  the  right  to  take  up  a  part  of  its  tracks  when 
the  consent  of  the  State  is  procured,  and  the  question  whether 
the  ordinance  in  itself  by  its  terms  and  conditions  permits  the 
company  to  remove  unprofitable  portions  of  its  tracks,  cannot  be 
considered  in  an  appeal  from  an  order  of  the  Commission  refus- 
ing to  consider  the  case  On  the  ground  that  it  had  no  jurisdiction. 
These  are  questions  of  fact  and  for  determination  by  the  Com- 
mission, and  the  power  of  the  court  is  simply  one  of  review,  after 
Jurisdiction  has  been  assumed.    lb. 

3.  — :  :  EstoppeL    The  question  of  estoppel  in  favor  of  a 

city,  in  consideration  of  conditions  imposed  upon  a  street  railway 
company  at  the  time  a  franchise  ordinance  to  occupy  the  streets 
was  enacted,  does  not  arise  in  a  case  in  which  the  public,  repre- 
sented by  the  Public  Service  Commission,  is  a  substantial  party, 
lb. 

QUIETING  TITLE. 

1.  Under  Old  Section  650:  Effect  of  Judgment.  Section  650,  Revised 
Statutes  1899,  contained  no  authority  for  a  judgment  affecting  the 
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title  of  persons  not  parties  or  privies.  It  did  not  authorize  a  judg- 
ment transferring  the  title  of  defendants  to  plaintiff;  all  that  a 
decree  in  a  suit  under  it  could  do,  if  properly  brought,  was  to  de- 
bar and  estop  the  defendants,  whether  unknown  heirs  or  devisees 
of  a  supposed  record  owner,  and  those  in  privity  and  claiming 
under  them  by  subsequent  deed  or  right,  from  setting  up,  as 
against  the  plaintiff  and  those  claiming  under  her,  the  title  in 
judgment  in  that  suit.  And  especially  is  that  the  effect  of  such 
judgment,  if  the  petition  did  not  pray  that  defendants'  title  be 
transferred  to  plaintifT.  All  such  a  suit,  under  that  statute,  could 
decide  was  that  the  defendants  had  no  title  and  that  plaintiff  had 
full  title;  the  judgment  did  not  vest  in  plaintiff  a  record  title  of 
the  ancestor  of  the  unknown  heirs^  Hayti  Devlp.  Co.  v.  Clayton, 
221. 

2.  Iiimltatlons:  PoBsesalon:  Pertinent  to  Gtood  Faith.  Although  a  suit 
to  quiet  title  does  not  turn  on  the  question  of  adverse  possession, 
but  on  the  issue  of  mutual  mistake  in  the  description  of  the  land 
in  the  deeds  under  which  defendants  claim,  testimony  regarding 
their  possession  is  pertinent  for  consideration,  as  showing  their 
good  faith  and  intention  in  the  transaction  out  of  which  their 
claim  originated.    Maze  v.  Boehm,  507. 

3.  Ootenants:  Notice  of  Adverse  CfLalm.  The  institution  of  suit  against 
the  other  descendants  of  an  intestate  decedent,  by  one  of  his  chil- 
dren, in  possession,  to  quiet  title  in  her,  is  notice  to  them  that  an 
adverse  possession  is  intended  to  be  asserted  against  them.  Peper 
V.  Union  Trust  Co.,  562. 

4.  :  Arresting  Bunning  of  Statute:  No  Action  by  Defendants 

Within  Ten  Tears  After  Suit  Brought.  Decedent  had  built  a  house 
and  placed  his  daughter,  the  plaintiff,  in  possession,  and  she  al- 
leges it  was  a  gift  to  hery  He  died  intestate  in  1903,  and  on 
January  27.  1904,  she,  being  in  possession,  instituted  suit  against 
his  other  heirs,  to  have  the  title  determined  under  the  statute 
(Sec.  650,  R.  S.  1899);  and  on  February  25,  1916,  she  filed  her 
fourth  amended  petition,  in  which  she  averred  that  the  property 
was  (Ti^en  to  her  by  her  father,  and  that  prior  to  his  death  she 
occupied  the  same  and  has  since  held  the  sole  and  exclusive,  poe- 
session  thereof,  "claiming  the  same  as  the  owner  and  adverse  to 
all  persons  whomsoever.'?  To  this  petition  defendants  filed  their 
answer  in  which  they  each  claim  an  interest  in  the  property  ad- 
verse to  the  claim  of  plaintiff,  ask  the  court  to  determine  the 
title,  charge  plaintiff  with  rents  and  decree  partition;  and  their 
first  answer,  filed  June  5,  1907,  was  to  the  same  effect.  Held,  that, 
under  Section  1^879,  Revised  Statutes  1909,  which  provides  that 
"no  action  for  the  recovery  of  lands  or  of  the  possession  thereof 
shall  be  commenced  or  maintained,  unless  it  appear  that  the  plain- 
tiff or  other  person  under  whom  plaintiff  claims  was  seized  or 
possessed  within  ten  years  before  the  commencement  of  said 
action,"  defendants  are  barred  and  plaintiff  has  title  by  limita- 
tions, unless,  within  ten  years  after  plaintiff  entered  into  posses- 
sion, defendants  arrested  the  running  of  the  statute  by  the  filing 
of  their  answers,  for  plaint ifTs  first  petition,  in  which  she  assert- 
ed sole  ownership,  imparted  notice  to  them,  as  cotenants  with 
her,  that  she  claimed  adversely  to  them;  and  all  of  defendants' 
answers  or  cross-bills  being  statutory  actions  to  determine  title, 
for  rent  and  for  partition,  none  of  them  had  for  their  object  the 
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recovery  of  the  premises,  and  none  of  them  operated  to  arrest 
the  running  of  the  statute,  and  therefore  plaintiff  has  the  title  by 
limitations.     (Goodb>  Graves  and  Woodson,  JJ.,  dissenting.)     lb. 

5.  — :  :  — — — :  By  Demand  for  Bents.    Aj  demand  for 

rents  set  up  in  the  answer  to  plaintiffs  petition  to  determine  title 
and  asserting  adverse  possession,  does  not  state  an  action  for  the 
recovery  of  the  premises.    lb. 

6.  — ^ :  :  :  By  Action  to  Quiet  Title.     That  portion 

of  an  answer  or  cross-bill  which  asks  that  the  court  ascertain  and 
determine  the  title  under  the  statute  cannot  be  considered  an 
action  to  recover  land,  such  as  is  contemplated  by  Section  1879, 
Revised  Statutes  1909,  which  says  that  no  action  to  recover  land 
or  the  possession  thereof  shall  be  commenced  or  maintained,  un- 
less it  appear  that  plaintiff  or  other  person  under  whom  he  claims 
was  seized  or  possessed  within  ten  years.  The  ten-year  Statute 
of  Limitations  has  no  application  to  the  bringing  of  a  mere  statu- 
tory action  to  determine  title.     lb. 

7.  :  :  :  By  Demand  for  Partition.  A  suit  in  par- 
tition is  not  an  action  for  the  recovery  of  land,  under  tha  ten- 
year  Statute  of  Limitations  (Sec.  1879,  R.  S.  1909);  and  a  count 
praying  for  a  decree  of  partition,  in  a  cross-bill  in  a  suit  to  de- 
termine title,  which  in  no  wise  asserts  a  possessory  right  of  the 
defendants,  cannot  be  considered  an  action  to  recover  the  land 
or  its  possession.    lb. 

8.  — ' :  :  :  By  Count  in  Ejectment.     By  a  separate 

count  in  ejectment  in  their  answer  or  cross-bill  to  plaintiff's  pe- 
tition to  determine  title,  or  by  any  other  sufficient  allegations  of 
facts  for  affirmative  relief,  in  which  they  plead  ouster,  assert 
their  right  to  possession  and  pray  that  they  be  restored  to  pos- 
session, made  within  ten  years,  defendants  can  arrest  the  run- 
ning of  the  ten-year  Statute  ot  Limitations  (Sec  1879,  R.  S. 
1909;  but  if  no  such  possessory  right  is  asserted  in  the  answer 
or  cross-bill,  and  it  contains  no  denial  of  plaintiff's  allegation,  in 
her  amended  petition,  of  adverse  and  sole  possession  and  claim 
of  ownership  for  ten  years,  including  the  years  which  have  ex- 
pired since  her  suit  was  instituted,  and  the  facts  establish  such 
possession  in  her,  the  running  of  the  statute  against  defendants 
is  not  arrested.    lb. 

9.  Adverse  Possession:  Creates  Title.  Adverse  possession,  accom- 
panied by  the  well-known  prerequisites,  for  the  statutory  period, 
not  only  bars  any  action  for  recovery,  but  operates  to  vest  the 
full  legal  title  in  the  possessor.    lb. 

10.  -^ :  — • :  Consistent  jWlth  Action  to  Determine  Title.     An 

action  to  determine  title  is  not  only  not  inconsistent  with,  but  is 
entirely  consistent   with,   plaintiff's   adverse  possession.     lb. 

RAILROADS. 

1.  Street  Railway  Spurs:  Discontinuance.  The  Public  Service  Com- 
mission has  the  power  to  authorize  an  interurban  railway  com- 
pany, permitted  by  ordinance  to  lay  its  tracks  in  the  streets  of 
a  city,  to  discontinue  the  use  of  spur  tracks  connecting  the 
interurban  system  with  railroad  stations  in  said  city,  no  longer 
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essential  to  the  operation  of  the  intenirhan  lines  and  operated  at 

substantial  loss. 

HeU,  by  GRAVES,  J.,  dissenting,  with  whom  WALKER,  C.  J., 
concurs,  that  the  Commission  has  no  power  to  relieve  a 
street  railway  company  from  its  contractual  obligation,  im- 
posed by  its  franchise  ordinance,  to  maintain  its  tracks  in 
designated  streets  for  a  designated  period.  Southwest  Mo. 
R.  R.  Co.  V.  Pub.  Serv.  Comm.,  52. 

2.  Street  Railway  Spurs:  Dlscontixmance:  Bestrlction  on  City's  Power: 
Constitutional  Provlfdoii.  That  provision  of  the  Constitution  (Sec- 
tion 20  of  Article  12)  which  forbids  the  General  Assembly  to  grant 
the  right  to  construct  and  operate  a  street  railway  within  a  city, 
"without  first  acquiring  the  consent  of  the  local  authorities  having 
control  of  the  street"  does  not  confer  on  the  city  power,  either  by 
ordinance  or  contract,  to  impose  upon  a  public  utility  conditions 
of  operation  and  maintenance  which  would  confiscate  its  property 
or  destroy  itsTK)wer  to  serve  the  public.  This  constitutional  pro- 
vision does  not  mean  that  a  street  railway,  once  properly  admitted 
into  the  city,  cannot  be  permitted  by  the  State  to  take  up  an  un- 
profitable portion  of  its  tracks. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  WALKER,  C.  J.. 
concurs,  that  where  the  franchise  contract  imposes  on  the 
street  railway  company  the  obligation  to  operate  the  tracks, 
the  State,  without  the  city^s  consent,  cannot,  under  said  con- 
stitutional provision,  grant  permission  to  abandon  the  tracks, 
since  the  city  has  the  right  to  impose  the  condition,  and  the 
operation  of  the  tracks  is  not  an  exercise  of  a  police  regula- 
.  tion,  such  as  Is  the  increase  or  decrease  of  fares.    lb. 

3.  :  :  CoDflent  of  City:  Abandonment  of  Track.  It  can- 
not be  ruled  that  if  the  street  railway  company  is  permitted  to  re- 
move its  tracks  from  a  part  of  the  streets  which  the  city  consent- 
ed it  might  occupy  with  its  tracks,  the  consent  of  the  city  to  the 
company  to  enter  was  not  given  at  all.    lb. 

4.   :  :  Abandonment  at  Will.    A  street  railway  company 

which  has  obtained  the  city's  consent  to  occupy  certain  streets 
with  its  tracks  cannot  abandon  any  of  them  at  its  will.  In  no 
event  can  it  abandon  a  street  except  upon  a  showing  that  the  pub- 
lic will  not  be  injured.    lb. 

5.   :  :  Regulating  Use.    The  power  of  the  city  to  regulate 

the  use  of  streets  which  the  city  has  consented  a  street  railway 
company  may  occupy  is  to  be  ascertained  by  the  contractual  re- 
lation. The' public  service  character  of  the  company  subjects  it  to 
regulation,  but  that  fact  does  not  determine  whether  the  regulatory 
power  extends  to  a  particular  thin?.     lb. 

6.  :  :  Permission  to  Occupy:  Obligation.  A  mere-  per- 
mission granted  by  the  franchise  ordinance  to  a  railway  company 
to  occupy  streets  for  forty-nine  years  is  not  a  contract  to  operate 
for  that  period,  nor  can  such  an  obligation  be  implied  from  the 
permission. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  WALKER,  C.  J.,  con- 
curs, that  where  the  city  has  consented  that  a  railway  com- 
pany may  construct  its  lines  in  the  sti*eets  upon  condition 
that  it  operate  them  for  49  years,  the  condition  is  valid,  does 
not  transgress  the  police  powers  of  the  State,  and  can  be  ab- 
rogated only  by  consent  of  the  city  itself.     lb. 
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7.  :  Conditions  Imposed  \>j  Franchise.  The  constitutional  pro- 
vision (Section  20  of  Article  12)  merely  secured  from  legislative 
interference  the  right  of  a  city  to  deny  entrance  to  a  street  rail- 
way, and  the  right  to  impose  conditions  is  implied,  but  is  not  un- 
limited, for  the  conditions  must  be  within  the  scope  of  municipal 
authority.  The  city  cannot,  in  the  exercise  of  its  power  to  c6n- 
dition  its  consent,  whether  by  franchise  contract  or  otherwise, 
curtail  the  police  power  vested  in  the  Legislature,  nor  draw  under 
its  dominion  subject-matter  not  otherwise  within  its  jurisdiction. 
Held,  by  GRAVES,  J.,   dissenting,  with  whom  WALKER,  C.  J., 

concurs,  that  a  condition  expressed  In  the  franchise  contract 
that  a  street  railway  shall  operate  its  lines  for  a  period  of  49 
years  as  the  price  of  the  city's  consent  to  construct  its  track's 
in  designated  streets  is  valid,  does  not  contravene  the  police 
powers  of  the  State,  and  therefore  the  Public  Service  Com- 
mission cannot  grant  to  the  company,  without  the  city's  con- 
sent, permission  to  abandon  certain  spur  tracks,  on  the  ground 
that  their  further  operation  is  unprofitable  and  wasteful.    lb. 

8.  :  :  EstoppeL    The  question  of  estoppel  m  favor  of  a 

city,  in  consideration  of  conditions  imposed  upon  a  street  railway 
company  at  the  time  a  franchise  ordinance  to  occupy  the  streets 
was  enacted,  does  not  arise  in  a  case  in  which  the  public,  repre- 
sented by  the  Public  Service  Commission,  is  a  substantial  party, 
lb. 

9.  Jnzlsdiction:  Venue.  A  railroad  company,  whose  line  of  road 
runs  into  only  one  county  of  the  State  and  has  an  office  or  agent 
in  no  other,  can  be  sued  only  in  such  county.  State  ex  rel.  HInes 
V.  Calhoun,  583. 

10.  ^:  :  Director-Oeneral  of  Railroads:  Agent.    The  usual 

and  customary  business  of  a  railroad  company  consists  in  the 
receipt  of  freight  and  passengers  at  various  points  on  its  line, 
the  transportation  of  them  thereon,  their  delivery  at  other  points 
thereon,  l^e  issuance  o£  bills  of  lading,  the  sale  of  tickets,  and  the 
keeping  of  books  and  accounts  of  the  company  relating  to  such 
transactions;  and  the  Director-General  of  Railroads,  appointed 
under  an  act  of  Congress  directing  the  President  to  take  charge 
of,  operate  and  control  all  railroads.  Is  not  such  an  agent  in  a 
county  in  which  the  railroad  company  which  has  caused  plain- 
tiff's injury  has  no  place  of  business  and  into  which  its  line  of 
road  does  not  run,  and  the  circuit  court  of  such  county  has  no 
jurisdiction  over  the  person  of  the  Director-General,  although 
he  is  found  in  the  county  and  summons  is  served  upon  him  there- 
in. Whether  or  not  the  action  for  damages  be  grounded  on  the 
Employers*  Liability  Act.  his  duties  and  liabilities  are  just  as 
broad  territorially  as  were  those  of  the  railroad  company  before 
he  took  ch^ge  of  its  properties.  If  the  railroad  company  could 
not  have  been  sued  in  a  county  prior  to  that  time,  he  cannot  be. 
lb. 

11. : : :   General  Orders  18-A  and  18-B.     General 

Orders  18-A  and  18-B  of  the  Director-General  of  Railroads,  pro- 
viding that  suits  against  carriers  while  under  Federal  control 
must  be  brought  in  the  county  or  district  where  plaintiff  resided  at 
the  time  of  the  accrual  of  the  cause  of  action  or  in  the  county 
or  district  where  the  cause  of  action  arose,  cannot  be  construed 
to  oust  a  state  court  of  jurisdiction  of  the  subject-matter  of  an 
action  over  tvhich  the  laws  of  the  State  give  it  jurisdiction;  but 
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if  the  railroad  company,  whose  lines  are  being  operated  by  the 
Director-General,  has  a  line  of  road  in  a  certain  county  in  this 
State,  he  can  be  sued  in  such  county,  provided  he  can  be  found 
there,  though  the  service  of  summons  would  have  to  be  made 
under  Section  1751,  and  not  under  Section  1754,  Revised  Statutes 
1909.    State  ex  rel.  Hines  y.  Calhoun,  583. 

12.  Trespaaseir.  The  rule  that  crossing  signals  are  for  the  benefit  of 
travelers  on  public  highways  and  not  for  trespassers  has  no  ap- 
plication where  deceased  was  not  a  trespasser,  but  actually  on 
the  public  street  at  the  time  the  train  struck  him.  State  ex  rel. 
Bush  V.  Sturgis,  59S. 

REPUTATION. 

1.  Impeachment:  Place  of  Bealdence.  Objections  to  an  inquiry  of 
witnesses  for  their  knowledge  of  plaintiff's  general  reputation  in 
a  given  place,  is  not  an  objection  to  their  competency  to  testify. 
Ulrich  V.  C,  B.  A  Q.,  Ry.  Co.,  697. 

2.  :  General:  In  Conununlty.  Plaintiff  is  subject  to  impeach- 
ment like  any  other  witness,  and  general  reputation  is  admissible 
to  prove  his  character  as  it  exists  at  the  time  of  the  trial,  and 
reputation,  to  be  competent,  must  be  made  up  of  what  is  generally 
said  of  the  witness  by  those  who  have  sufficient  opportunity  to 
observe  his  life  and  actions,  and  ordinarily  they  are  the  persons 
In  the  neighborhood  or  community  in  which  he  resides,  but  it  is 
not  impossible  for  him  to  have  a  general  reputation  for  veracity 
in  more  than  one  community.    lb. 

a.  — ■ :  :  :  Former  Besldence.    The  discretion  of  the 

trial  court  is  not  abused  by  the  admission  of  testimony  relating 
to  the  witness's  reputation  in  a  community  in  which,  beginning 
nine  or  ten  years  previously,  he  resided  for  several  years,  and  in 
which  he  was  widely  and  generally  known  and  which  he  frequent- 
ly revisited  and  there  plied  his  vocation  of  selling  spectacles  and 
jewelry.    lb. 

4.  : :  Neighborhood  asid  Oommunity.  The  term  "neighbor- 
hood" or  "community"  is  not  susceptible  of  exact  geographical 
definition,  but  means  in  a  general  way  the  place  where  the  person 
has  established  a  reputation,  whether  that  be  his  present  or  form- 
er residence  or  place  of  business.  It  is  not  necessarily  confined 
to  a  particular  locality,  but  may  be  co-extensive  with  his  residence 
or  place  of  business,  or  both,  or  to  places  of  present  and  former 
residence,  if  he  in  such  places  came  into  such  frequent  association 
with  persons  there  as  to  establish  a  reputation.  In  the  absence  of 
a  showing  to*  the  contrary,  the  inquiry  as  to  his  reputation  should 
be  confined  to  the  neighborhood  of  residence;  but  where  there  are 
additional  facts  to  show  the  establishment  of  a  reputation  else- 
where,' the  court  does  not  abuse  its  discretion  by  permitting  wit- 
nesses to  testify  what  his  general  reputation  in  such  other  place 
is  or  was.    lb. 

RES  IPSA  LOQUITUR. 

1.  Negligence:  Agreed  Statement.  If  the  petition  pleads  specific  neg- 
ligence, reliance  upon  the  doctrine  of  res  ipsa  loquitur  is  thereby 
excluded;  and  a  statement  of  facts  agreed  upon  for  the  purpose  of 
obviating  the  introduction  of  evidence  does  not  alter  the  rule,  for 
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such  an  agreed  statement  is  not  an  agreed  case  under  the  statute 
or  at  common  law.    Byers  v.  E&sex  Inv.  Co.,  375. 

2.  Application  to  Situation.  The  basis  of  the  presumption  Inherent 
in  the  rule  of  rea  i/psa  loqwitur  is  the  doctrine  of  probabilities. 
There  is  no  such  probability  that  the  breaking  of  a  wooden  porch 
railing,  which  gave  way  when  plalntifPs  wife  leaned  against  it, 
was  due  to  negligence  in  repairing  it  ten  months  previously,  as 
to  justify  an  application  of  the  rule,  there  being  no  showing  that 
the  part  which  gave  way  was  repaired.    lb. 

3.  Peculiar  Knowledge:  Voluntary  Act.  The  rule  of  res  ipsa  loquitur 
as  establishing  negligence  on  the  part  of  the  landlord  does  not 
apply  where  the  cause  of  the  fall  of  plaintiff's  wife  from  the  porch 
was  not  peculiarly  within  the  knowledge  of  the  landlord  and  pecu- 
liarly beyond  that  of  plaintiff.  Nor  does  it  apply  if  the  voluntary 
act  of  plaintiff's  wife  was  immediately  connected  with  her  fall.  lb. 

RESTRAINT  OF  TRADE.    See  Trusts  and  Oombinations. 
SALiES. 

1.  By  Corporation  of  Properties:  Liabilily  of  Vendee  for  Unpaid  Debts: 
Preference.  Whe^  one  company  took  from  another  a  large  amount 
of  property,  far  in  excess  of  the  claim  of  a  judgment  creditor  of 
the  vendor,  for  which  the  said  transferee  paid  no  consideration 
and  to  which  it  acquired  no  title,  and  placed  it  beyond  the  reach 
of  such  creditor,  such  transferee  company  must  pay  such  judg- 
ment creditor.  The  vendor  has  the  undoubted  right  to  prefer  one 
creditor  to  another,  but  it  cannot  transfer  the  exercise  of  the  right 
to  another  company,  so  as  to  authorize  the  transferee  to  ad- 
minister the  vendor's  assets.  [Per  CRAMER,  Special  Judge; 
WILLIAMSON,  J.,  concurring,  in  a  separate  opinion  in  which 
WALKER,  C.  J.,  and  WILLIAMS,  J.,  concur;  BLAIR,  J.,  dissent- 
ing; GRAVES,  J.,  with  whom  WOODSON,  J.,  concurs,  dissenting, 
for  the  reasons  expressed  by  VALLIANT,  C.  J.,  in  Johnson  v. 
United  Railways  Co.,  247  Mo.  1.  c.  366.]  Johnson  v.  United  Rys., 
90. 

2.  :   — ■ :   Assets  in  Excess  of  OonalderatLon.     Where  one 

corporation,  in  consideration  of  the  release  of  a  lease  under  which 
another  was  operating  a  system  of  street  railways,  took  over  all 
its  tangible  assets,  assuming  to  pay  its  bonded  and  other  contract 
debts,  but  not  existing  judgments  for  personal  injuries,  and  there- 
by received  property  far  in  excess  of  the  amount  of  the  debts 
assumed,  without  paying  any  consideratioin  for  such  excess  and 
without  the  consent  of  such  judgment  creditors,  leaving  their 
judgments  unsatisfied,  and  took  the  property  under  such  circutb- 
stances  as  to  amoimt  to  actual  notice  of  such  outstanding  claims, 
the  transferee  company  is  legally  bound  to  pay  such  claims,  since 
the  assets  of  the  transferring  company  constituted  a  trust  fund 
for  the  pa3nnents  of  its  debts,  and  a  transfer  of  assets,  without 
consideration,  is  void  as  to  creditors  of  the  transferrer,  though 
it  assumed  legal  form.  [Per  WILLIAMSON,  J^  with  whom 
WALKE)R,  C.  J.,  and  WILLIAMS,  J.,  concur;  BLAIR,  J.,  dissent- 
ing; GRAVE3S,  J.,  with  whom  WOODS0(N',  J.,  concurs,  dissenting, 
for  the  reasons  expressed  by  VALLIANT,  C.  J.,  in  Johnson  v. 
United  Rys.  Co.,  247  Mo.  1.  c.  366.]    lb. 
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3.  Conditional  Sale:  Bight  of  Hein  to  Bepnrcliase.  Some  authorities 
holding  an  option  to  purchase  property  creates  no  interest  that  is 
either  assignable  or  transmissible  to  heirs  of  the  option-holder, 
are  cited  in  the  opinion,  but  the  point  is  not  ruled,  because  it  is 
unnecessary  to  a  proper  adjudication  of  the  issues.  Carson  v. 
Lee,  166. 

SETTLEMENT. 

1.  Account  Bendiered:  Implied  Aoq.uile8b6nc0  and  ^lomtoe.  An 
account  rendered,  showing  a  balance  claimed  by  the  creditor,  un. 
less  objected  to  by  the  debtor  within  a  reasonable  time,  is  evi 
dei^ce  that  the  debtor  assented  to  it  as  correct  and  of  an  implied 
promise  to  pay  the  balance  shown  by  it;  and  the  rule  applies 
to  principal  and  agent,  and  to  other  persons  who  have  business 
relations  with  each  other,  as  well  as  to  merchant  and  customer, 
or  dealings  between  merchants.     Dameron  v.  Harris,  247. 

2.  Excavation:  Measurements:  Interpretation  of  Contract:  Monthly 
Settlements.  The  interpretation  and  construction  which  the  parties 
themselves  place  upon  a  colntract  will  be  adopted  by  the  court 
where  the  contract  is  ambiguous  and  reasonably  susceptible  of 
different  constructions;  but  monthly  payments  of  eighty-five  per 
cent  for  work  completed,  and  stated  accounts  showing  the  esti- 
mates of  the  excavation  work  done  in  cubic  yards  for  trench  work 
and  the  value  thereof,  do  not  indicate  that  by  the  words  "cubio 
yards'*  was  meant  anything  else  than  the  statutory  cubic  yard, 
and  are  not  to  be  considered  as  a  construction  of  the  contract 
that  the  contractor  was  not  to  be  allowed  double  measurement  for 
such  work,  as  the  statu^^e  required,  unless  there  is  special  agree- 
ment to  the  contrary.      Const  Co.  v.  Gilsonite  Const.  Co.,  629. 

SEJWER. 

1.  Sewer  District:  Lot:  Definition.  Section  14  qf  Article  6  of  the 
Charter  of  St.  Louis  relates,  not  to  sewer  districts,  but  to  the  con- 
struction of  streets,  boulevards  and  alleys,  and  the  word  "lot" 
used  therein  is  required  to  be  construed  "as  used  in  this  section," 
and  is  not  to  be  understood  as  a  definition  of  "the  lots  of  ground" 
and  "the  lots  and  parcels  of  ground"  used  respectively  in  Sections 
21  and  22,  which  relate  to  district  sewer  and  Joint  sewer  districts, 
according  to  which  assessments  of  benefits  are  made  by  area,  and 
not  by  front-footage,  and  wherein  the  words  "lot"  and  "parcels  of 
ground"  are  used  as  equivalent  terms.  State  ex  rel.  Boatmen's 
Bank  V.  Reynolds,  1. 

2.  :  Tax  Bills:  Against  Lots  Instead  of  Whole  Tract:  Dedication 

of  Streets.  Where  the  recorded  plat  divided  a  tract  into  seven 
lots,  designating  streets  and  alleys  thereon,  separate  tax  bills  to 
pay  the  costs  of  constructing  a  district  sewer  may,  under  the 
charter  of  St.  Louis,  be  issued  against  the  lots  severally,  and  are 
not  void  because  one  tax  bill  was  not  issued  against  the  tract  as 
a  whole,  although  the  streets  and  alleys  have  not  been  actually 
established;  nor  is  there  anything  in  Bambrick  BroB.  Construction 
Co.  V.  Semple  Place  Realty  Co.,  270  Mo.  450,  that  requires  the  as- 
sessment to  be  made  by  one  tax  bill  against  the  entire  tract.  Nor 
was  it  necessary  that  there  should  have  been  a  dedication  of  the 
streets  and  alleys  to  public  use,  according  to  the  recorded  plat, 
in  order  to  give  validity  to  the  tax-bills.    lb. 
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3.  :  :   SnbsUntial  OompUance  With  diarter  Provisions. 

If  charter  provisions  concerning  the  assessment  of  benefits  for  a 
public  improvement  have  been  substantially  complied  with  and 
the  improvement  has  been  made  according  to  contract,  irregu- 
larities which  do  not  injuriously  affect  the  interests  of  the  prop- 
erty-owner should  not  be  permitted  to  defeat  a  suit  on  the  tax- 
bills;  and  where  such  is  the  case,  a  ruling  by  the  Court  of  Appeals 
that  such  irregularities  render  the  tax-bills  void  and  in  the  same 
opinion  denouncing  the  ruling  as  unjust,  is  in  conflict  with  Shee- 
han  V.  Owen,  82  Mo.  458.    lb. 


4.  : :  Directory  Provisions.  A  charter  provision  concern- 
ing a  district  sewer  which  requires  the  issuance  of  "a  special  tax- 
bill  against  each  lot  in  the  district"  should  be  held,  in  the  absence 
of  a  showing  of  some  loss  or  damage  to  the  property  owner,  to  be 
directory  only;  and  where  the  sewer  has  been  constructed  in  sub- 
stantial compliance  with  charter  provisions  and  the  contract,  a 
holding  that  such  a  requirement  is  mandatory  and  the  tax-bills 
void  because  the  entire  assessment  was  not  included  in  one  tax- 
bill  against  the  entire  tract,  is  to  confiscate  the  labor  and  material 
which  went  into  its  construction,  and  is  in  conflict  with  Granite 
Bituminous  Paving  Co.  v.  McManus,  244  Mo.  1'84.    lb. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

1.  Taxes:  Assessed  In  Name  of  Another.  Sections  11374  and  11385, 
Revised  Statutes  1909,  must  be  read  together,  and  when  that  is 
done  they  make  the  taxes  a  charge  on  the  land  un<^er  all  circum- 
stances, regardless  of  who  the  owner  or  prior  lienors  may  be,  re- 
gardless of  the  name  or  names  in  which  the  land  is  assessed,  and 
regardless  of  any  error  or  omission  in  that  respect.  So  that  where 
the  owner  was  Albina  C.  Clements,  and  she  had  purchased  a  part 
of  the  land  and  acquired;  the  balance  by  the  will  of  C.  C.  Clements, 
and  the  deed  and  will  had  been  recorded  long  l>erore  the  assess- 
ments were  made,  an  assessment  made  in  the  name  of  C.  C.  Clem- 
ents as  the  owner  did  not  invalidate  the  taxes,  and  her  duty  to 
pay  them  was  just  the  same  as  it  would  have  been  had  the  assess, 
ments  been  made  in  her  own  name.  State  ex  rel.  McKee  v.  Clem- 
ents, 195. 

2.  Qoletftng  Title:  Under  Old  Section  650:  Effect  of  Judgment.  Sec- 
tion 650,  Revised  Statutes  1899,  contained  no  authority  for  a 
judgment  affecting  the  title  of  persons  not  parties  or  privies. 
It  did  not  auhorize  a  judgment  transferring  the  title  of  defend- 
ants to  plaintiff;  all  that  a  decree  in  a  suit  under  it  could  do,  if 
properly  brought,  was  to  debar  and  estop  the  defendants,  whether 
unknown  heirs  or  devisees  of  a  supposed  record  owner,  and  those 
in  privity  and  claiming  under  them  by  subsequent  deed  or  right, 
from  setting  up,  as  against  the  plaintiff  and  those  claiming  under 
her,  the  title  in  Judgment  in  that  suit.  And  especially  is  that  the 
effect  of  such  judgment,  if  the  petition  did  not  pray  that  defend- 
ants' title  be  transferred  to  plaintiff.  All  such  a  suit,  under  that 
statute,  could  decide  was  that  the  defendants  had  no  title  and  that 
plaintiff  had  full  title;  the  Judgment  did  not  vest  in  plaintiff  a 
record  title  of  the  ancestor  of  the  unknown  heirs.  Hayti  Devlp. 
Co.  V.  Clayton,  221. 

3.  Lost  Comers:  Oonflict  Between  Statute  and  Land  Office  Bule. 
If  the  statute  pertaining  to  the  re-establishment  of  decayed  cor- 
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ners  of  surveyed  (lands  (Sec  11322,  R.  S.  1909)  operated  to  change 
the  boundaries  of  United  States  surveys,  so  that  one  who  pur- 
chased land  according  to  those  surveys  would  ^  divested  of  a  por- 
tion of  it,  and  another  who  did  not  purchase  such  portion  would  be 
invested  with  it.  the  statute,  In  so  far  as  it  conflicts  with  the  rules 
of  the  General  Land  Office  pertaining  to  the  re-establishment  of 
lost  corners,  would  be  void,  but  the  statute  can  have  no  application 
where  the  original  boundaries  are  known  or  can  be  ascertained, 
for  before  it  can  be  invoked  it  must  appear  that  the  comer  is  not 
merely  obliterated,  but  is  lost — ^that  Is,  that  its  locus  cannot  be 
determined  either  from  the  plat  and  field  notes  of  the  original 
survey,  or  by  any  competent  extrinsic  evidence.  Simpson  v.  Stew- 
art, 228. 

4.  Appeal:  Non-iesident  Auraraace  Company:  Twenty  Days'  Kotice. 
A  foreign  insurance  company,  licensed  to  do  business  in  this 
State,  but  having  no  agent,  office  or  other  place  of  business  in  the 
county  in  which  the  cause  was  tried  before  a  justice  of  the  pe&ce, 
has  twenty  days,  under  the  ptatutei  (Sec.  7568,  R.  S.  1909),  within 
which  to  take  its  appeal  from  the  Judgment  rendered  by  the  justice, 
and  is  not  required  to  take  the  appeal  within  ten  days  after  the 

.    rendition  of  judgment.    Donohue  v.  Ins.  Co.,  267. 

5.  :  :  Service  of  Process.    The  statute  (Sees.  7398  and 

7399,  R.  S.  1909),  authorizing  process  to  be  served  on  the  Super- 
intendent of  Insurance  where  the  defendant  is  a  foreign  insurance 
company  licensed  to  do.  business,  but  having  no  place  of  business, 
in  this  State,  does  not  render  the  company  a  resident  of  the  county 
in  which  plaintiff  resides  and  in  which  it  has  been  sued  before 
a  justice  of  the  peace,  but  only  confers  jursidiction;  ai^  to  the 
time  within  which  it  must  take  an  appeal  from  a  judgment  ren- 
dered by  the  justice,  it  still  remains  a  non-resident  oif  the  county., 
lb. 

6.  Administration:  Preisentation  of  Cflalms:  Iilmltatlons:  Exhibition  to 
Administrator  Within  Six  Months.  Section  195,  Laws  1911,  page 
82,  does  not  mean  that  the  exhibition  of  a  demand  against  the  es- 
tate to  the  administrator  for  allowance  within  six  months  will 
alone  stop  the  running  of  the  special  statute  of  limitations,  A 
claimant  cannot  avail  himself  of  the  fact  that  he  exhibited  his 
demand,  by  notice  and  in  due  time,  to  the  administrator,  unless 
he  also  presents  it  to  the  court  for  allowance  within  the  time 
prescribed  by  the  statute.    Home  Ins.  C3o.  v.  Wickham,  300. 

7.  ■ — :  :  :  :  Presentation  to  Court  The  Legis- 
lature did  not  intend  by  the  amendatory  Act  of  1911,  by  striking 
out  of  Section  195  the  words  explicitly  requiring  demands  to  be 
presented  to  the  court  for  allowance  and  substituting  the  words 
explicitly  requiring  it  to  be  exhibited  to  the  administrator  for 
allowance,  to  make  the  section  simply  a  reiteration  of  the  require- 
ment of  Section  191,  as  amended,  that  a  demand  must  be  exhibited 
against  the  estate  as  provided  in  clauses  five  and  six  of  Section 
190,  as  amended,  or  be  forever  barred,  but  did  intend  to  require  a 
second  exhibition  to  the  administrator,  the  first  being  for  the 
purpose  of  obtaining  priority  of  classification,  and  the  second  for 
the  purpose  of  having  it  allowed.  Said  Section  195,  aa  amended, 
requires  a  demand  to  be  presented  to  the  court  for  allowance.  At 
all  times  prior  to  1911  and  since  1855  two  kinds  of  limitation 
sections  have  run  along  side  by  side  in  the  Administration  Stat- 
ute, each  serving  different  purposes  and  each  indispensable  and 
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distinct  from  the  other,  the  one  requiring  demands  to  be  exhibited 
to  the  administrator  within  a  designated  period,  and  the  other 
requiring  them  to  be  presented  to  the  court  for  allowance  within 
a  designated  time.     lb. 

8.  :  :  Ezhibitioii  to  AdminJUrtrator  for  Allowance.    The 

words  "for  allowance,"  used  in  Section  195  of  the  Administration 
Act  of  1911,  requiring  the  claimant  to  "exhibit  his  demand  to  the 
administrator  in  the  manner  provided  by  law,  for  allowance,"  are 
not  positive  enough  to  empower  the  administrator  to  allow  a  de- 
mand against  an  estate,  or  to  imply  that  such  power  already  exist- 
ed. Demands  must  bet  established  by  the  judgment  of  e,  court,  and 
the  requirement  that  a  demand  be  exhibited  to  the  administrator 
for  allowance  means  an  exhibition  to  him  in  a  proceeding  in  court 
to  have  the  claim  allowed.    lb. 

9.  :  * :  DiamiBsal:  Belnatated  Within  a  Tear.    Where  the 

demand  was  exhibited  to  the  administrator  within  six  months 
after  letters  granted,  and  presented  to  the  probate  court  more 
than  six  months  after  the  last  publication  of  notice,  and  then  dis- 
missed, a  suit  brought  in  the  circuit  court  within  one  year  after 
such  dismissal,  but  more  than  one  year  after  letters  granted,  or 
the  last  published  notice,  is  barred  by  limitations,  under  the  Act 
of  1911.  The  special  limitation  statute  contained  in  said  act  con- 
trols, and  the  provision  in  the  general  limitation  statute  that  a 
new  action  may  be  begun  within  one  year  after  such  dismissal 
does  not  apply.  The  exhibition  of  the  demand  to  the  administrator 
within  six  months  does  not  stop  the  running  of  the  special  stat- 
ute (Sec.  195,  Laws  1911,  p.  82)  requiring  the  demand  to  be  pre- 
sented to  the  court  for  allowance  "within  one  year  after  the  grant- 
ing of  first  letters  on  the  estate,  or  the  last  insertion  of  the  publi- 
cation of  notice  of  the  grant  of  such  letters."    lb. 

10.  :   ^:   IncottsLiteiicies  in  Section  ia5;   Exception.     The 

second  part  of  Section  195  of  the  Administration  Act  of  1911,  per- 
mitting  exhibition  of  a  demand  to  the  administrator  at  the  usual 
term  for  final  settlement,  seems  inconsistent  with  the  first  clause, 
which  requires  claims  to  be  exhibited  within  a  year  from  the 
granting  of  letters,  since  final  settlement  can  occur  no  sooner  than 
"the  first  regular  term  of  the  court  after  the  expiration  of  one 
year."  But  said  second  part  may  be  regarded  as  contemplating 
an  exception  to  the  regular  procedure,  and  to  allow  a  proceeding, 
commenced  within  the  year,  to  be  followed  up  in  court  as  late  as 
the  term  next  succeeding  the  one  at  which  final  settlement  wbuld 
otherwise  occur.  The  purpose  was  to  permit  a  claimant  whose 
second  exhibition  was  within  the  year,  but  too  late  to  follow  it  up 
in  court  within  the  year,  to  have  a  term,  but  only  one,  after  the 
one  for  final  settlement,  to  present  it  to  the  court;  whereas  a 
claimant  who  gave  earlier  notice  under  Section  203  would  need  no 
such  grace.  This  ambiguity  in  Section  195,  however,  was  cured 
by  the  amendment  of  1917,  Laws  1917,  page  98.    lb. 

11.  Oonstmction:  Becondling  Inconsistencies.  In  order  to  prevent 
one  statute,  or  a  portion  of  one,  from  confiicting  with  the  entire 
scope  of  legislative  action  touching  the  subject  it  is  sometimes 
necessary  to  depart  from  a  literal  construction,  and  adopt  the  one 
that  removes  the  inconsistency  and  produces  harmony.    lb. 

12.  Automobile:  To  Bight  of  Oenter  of  Bead.  The  statute  (Par.  9,  sec. 
8,  Laws  1911,  p.  327)  requires  the  driver  of  an  automobile  to  turn 
281  MO--52. 
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to  the  right  of  the  center  in  approaching  a  turn  in  the  public 
highwway  only  when  he  meets  another  person  rld?ug  or  driving  a 
horsf  or  another  motor  vehicle;  if  there  is  no  otlier  perr&on  or 
vehicle  on  the  road,  he  has  the  right  to  use  the  center,  and  even 
the  left  side.    Jackson  v.  Tel.  Co.,  358. 

13.  Combination:  Uniform  Charges  for  Personal  Services.  An  agree- 
ment by  a  voluntary  association  of  men  engaged  in  the  same 
business  whereby  they  bind  themselves  to  charge  uniform 
rates  for  personal  services  in  buying  and  selling  hay  on  com- 
mission is  not  within  the  prohibitions  of  the  statutes  against  trusts 
and  combinations  in  restraint  of  trade,  for  the  reason  that  labor, 
whether  physical  or  intellectual,  is  not  by  any  fair  rule  of  con- 
struction a  "product  or  commodity"  that  is  the  subject  of  "im- 
portation, transportation,  manufacture,  purchase  or  sale"  with- 
in the  meaning  of  those  words  as  used  in  the  statute.  Harelson 
V.  Tyler,  383. 

14.  — :  :  Competition:  Bestralnt  of  Trade.  Notwithstand- 
ing the  voluntary  association  was  organized  for  the  purpose 
of  fixing,  controlling  and  stabilizing  the  commission  charges  and 
brokerage  fees  of  its  members  for  buying  and  selling  hay  on  a 
certain  market,  and  minimizing  competition  in  respect  thereto, 
yet  if  nothing  in  the  agreement  directly  or  necessarily  tends  to  a 
restraint  of  the  trade,  or  is  calculated  to  limit  the  quantity  or  to 
fix,  regulate  or  control  the  price  of  the  commodity  or  to  less^i 
competition  in  the  business  of  buying  or  selling  it,  the  association 
is  not  a  combination  condemned  by  the  statute.    lb. 

16.  -: :  Inhibiting  Dealings  With  Expelled  Members.  A  pro- 
vision in  the  articles  of  association  of  a  voluntary  association, 
formed  for  the  purpose  of  stabilizing  the  fees  and  commissions 
which  its  members  may  charge  for  buying  and  selling  hay  on  a 
certain  market,  which  debars  them  from  trading  with  persons 
who  have  been  suspended  or  expelled  from  membership  for  violat- 
ing its  rules,  cannot,  except  incidentally  and  indirectly,  affect  the 
price  which  the  producer  receives  for  his  commodity,  and  does  not 
bring  the  association  under  the  condemnation  of  the  statute.    lb. 

16.  LlmiUtlons:  Arresting  Bunning  of  SUtute:  No  Action  by  Defendants 
Within  Ten  Tears  After  Suit  Brought.  Decedent  had  built  a 
house  and  placed  his  daughter,  the  plaintiff,  in  possession,  and 
she  alleges  it  was  a  gift  to  her.  He  died  intestate  in  1903,  and 
on  January  27,  1904,  she,  being  in  possession,  instituted  suit 
against  his  other  heirs,  to  have  the  title  determined  under  the 
statute  (Sec.  650,  R.  S.  1899);  and  on  February  25,  1916,  she  filed 
her  fourth  amended  petition,  in  which  she  averred  that  the  prop- 
erty was  given  to  her  by  her  father,  and  that  prior  to  his  death 
she  occupied  the  same  and  has  since  held  the  sole  and  exclusive 
possession  thereof,  "claiming  the  same  as  the  owner  and  adverse 
to  all  persons  whomsoever."  To  this  petition  defendants  filed 
their  answer  in  which  they  each  claim  an  interest  in  the  property 
adverse  to  the  claim  of  plaintiff,  ask  the  court  to  determine  the 
title,  charge  plaintiff  with  rents  and  decree  partition;  and  their 
first  answer,  filed  June  5,  1907,  was  to  the  same  effect.  Held, 
that,  under  Section  1879,  Revised  Statutes  1909,  which  provide? 
that  "no  action  for  the  recovery  of  lands  or  of  the  possession 
thereof  shall  be  commenced  or  maintained,  unless  it  appear  that 
the  plaintiff  or  other  person  under  whom  plaintiff  claims   was 
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seized  or  possessed  within  ten  years  before  the  commencement 
of  said  action/'  defendants  are  barred  and  plaintiff  has  title  by 
limitations,  unless,  within  ten  years  after  plaintiff  entered  into 
possession,  defendants  arrested  the  running  of  the  statute  by  the 
filing  of  their  answers,  for  plaintiffs  first  petition,  in  which  she 
asserted  sole  ownership,  imparted  notice  to  them,  as  cotenants 
with  her,  that  she  claimed  adversely  to  them;  and  all  of  defend- 
ants' answers  or  cross-bills  being  statutory  actions  to  determine 
title,  for  rent  and  for  partition,  none  of  them  had  for  their  object 
the  recovery  of  the  premises,  and  none  of  them  operated  to  arrest 
the  running  of  the  statute,  and  therefore  plaintiff  has  the  title  by 
limitations.  (Goode,  Graves  and  Woodson,  JJ.,  dissenting.)  Peper 
V.  Union  Trust  Co.,  562. 

17.  Excavatlonfl:  Measurements:  Statute  Part  of  Contract.  The  statute 
(Sec  11971,  R.  S.  1909)  applies  tp  contracts  for  making  earth 
excavations  and  must  be  read  as  a  part  of  every  contract  pertain- 
ing thereto.  Any  rates  expressed  in  the  contract  must  be  con- 
sidered in  connection  with  the  statute.  Const.  Co.  v.  Gilsonite 
Const.  Co.,  629. 

18.  :  — ' :   Trenches:   Pier  Holes:   Special  Agreement.     The 

statute  (Sec  11971,  R.  S.  1909)  pro(7ides  that  earth  excavations, 
where  no  special  agreement  is  made  as  to  measurements,  shall  be 
measured  by  the  cubic  yard,  and  that  for  trenches  and  pier  holes 
double  measurements  shall  be  allowed.  The  contract  provided 
that  the  price  for  excavating  trenches  should  be  $1.15  "per  cubic 
yard."  Held,  that  there  was  no  special  agreement  as  to  the 
measurement  of  trenches,  but  the  contract  called  for  the  statu- 
tory "cubic  yard,"  and  the  contract  and  statute,  when  considered 
together,  meant  that  there  should  be  twice  as  many  cubic  yards 
in  the  same  number  of  cubic  feet  in  the  excavation  of  trenches 
as  there  are  in  other  excavations.  And  the  same  is  true  of  pier 
holes;  where  the  cojntract  said  that  the  price  for  the  excavation 
for  pier  holes  should  be  $2  "per  cubic  yard,"  it  meant  that  the 
whole  number  of  cubic  yards  of  27  cubic  feet  each  thus  excavated 
should  be  doubled.  In  each  case  the  words  "cubic  yard"  used  in 
the  contract,  when  applied  to  trenches  and  pier  holes,  meant  just 
dne-half  the  volume  of  an  ordinary  cubic  yard.    lb. 
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Bevlsed  Statutes  1909. 


Section  9,  see  page  427. 

10,  see  pages  421,  422, 

425,  427,  429. 
29,  see  page  427. 
82,  see  page  304. 
120,  see  page  420. 

190,  see  page  a04. 

191,  see  page  304. 

192,  see  page  305. 

193,  see  pages  305,  308. 

194,  see  page  305. 

195,  see  pages  306,  307, 
309. 

197,  see  page  311. 


198,  see  pages  811,  312. 

203,  see  pages  312,  313, 
314. 

204,  see  pages  ai2,  313, 
814. 

205,  see  page  312. 

206,  see  page  312. 

238,  see  pages  305,  314. 

366,  see  pages  615,  616. 

404,  see  page   427. 

424,  see  page  427. 

546,  see  page  427. 
1729,  see  page  489. 
1732,  see  page  494. 
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1751,  see  pages  593,  597. 
1764,  see  pages  587,  594, 

695,  596,  597. 
1766,  see  page  493. 
1848,  see  page  493. 

1850,  see  page  493. 

1851,  see  page  493. 

1852,  see  page  493. 
1879,  see  pages  581,  582, 

587. 
1895,  see  page  446. 
1900,  see  page  312. 
1907,  see  page  313. 
2117,  see  page  382. 

2119,  see  page  491. 

2120,  see  page  491. 

2121,  see  page  491. 
2386,  see  pages  493,  494. 
2535,  see  pages  224,  554, 

568,  581,  613. 
2868,  see  page  478. 
2871,  see  page  219. 
3326,  see  page  370. 
4060,  see  page  314. 
4335,  see  page  181. 
4472,  see  pages,  519,  521, 

522. 
4478,  see  page  524. 
4481,  see  pages  623,  625. 
4552,  see  page  644. 
4904,  see  page  628. 
61^8,  see  pages  645,  646. 
5115,  see  pages  522,  625. 
5285,  see  page  648. 


5312,  see  page  648. 
6708,  see  page  615. 
7040,  see  page  273. 
7042,  see  pages  273,  275. 
7047,  see  pages  503,  504, 

506. 
7049,  see  pages  501,  502. 
7052,  see  pages  503,  504. 

506. 

7398,  see  page  274. 

7399,  see  page  274. 
7568,  see  page  27a. 
7580,  see  pages  276-278. 
7583,  see  page  277. 

10289,  see  page  397. 

10299,  see  page  397. 

10300,  see  page  397. 
10409,  see  pages  422,  424. 
10412,  see  pages  422,  423, 

424. 
104D3,  see  pages  422,  423, 

424. 
11322,  see  page  230. 

11372,  see  page  199. 

11373,  see  page  199. 

11374,  see  page  199. 

11375,  see  page  201. 
11385,  see  pages  199,  200, 

201. 
11971,  see  page  632. 
ch.  3a,  art.  10,  see  page 

186. 
ch.  101,  art.  1,  see  page 


Bevlsed  Statutes  1899. 

Section      187,  see   page   308. 

188,  see  page  309. 

189,  see  pages  307,  309. 
650,  see  pages  224,  225, 

226,  577. 

Bevised  Statutes  1889. 

Section      183,  see  page  308. 

184,  see  pages  307,  308. 

188,  see  pages  307,  308. 

189,  see  page  310. 

ch.  42,  art.  10,  see  page 
188. 

Bevlsed  Statutes  1879. 
Section  189,  see  page  307. 

Revised  Statutes  1866. 
Section  6,  page  153,  see  page  307. 
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Laws  1917. 
Page  98,  see  page  316. 

Laws  1913. 
Pages  218-219,  see  pages  519,  521. 

Laws  1911. 

Pages  78-86,  see  page  304. 

Page  82,  see  page  306. 

Page  83,  see  page  305. 

Page  84,  see  pages  305,  314. 

Page  326,  sees.  8,  9,  see  page  349. 

Page  327,  sec.  8,  par.  3,  see  page  373. 

Page  330,  sec  12,  par.  9,  see  pages  350,  367,  368. 

Laws  1899. 
Page  39,  see  page  308. 

Laws  1872. 
Page  124,  see  page  201. 

Laws  1869. 

Page  280,  see  page  36. 

STREOBT. 

L  Measure  of  Damages:  Viaduct:  Obstructieo  of  Access.  Where  a 
part  of  the  street,  two  feet  wide,  between  the  seven-foot  via- 
duct and  plaintiffs  property,  had  not  been  elevated  but  remained 
as  it  was  before  the  viaduct  was  oonstructed  in  the  street,  there 
is  no  room  in  the  case  for  an  instruction  telling  the  jury  that 
one  measure  of  plaintifTs  damage  is  the  amount  of  money  it 
would  cost  to  raise  the  surface  of  plaintiff's  property  to  a  level 
with  the  present  surface  of  the  viaduct.    Witler  v.  St.  Louis,  457. 

Special  Benefits.    Where  access  to  plain- 


tiff's property  has  been  completely  prevented  on  the  e&st  by 
the  erection  of  a  seven-foot  viaduct  in  the  north-and-south  ad- 
Joining  street,  and  has  otherwise  been  shut  oft  by  a  ninety-nine- 
year  lease  of  the  property  on  the  south,  north  and  west  to  a 
railroad  company  and  the  inclosure  thereof  by  a  fence,  there  can 
be  no  special  benefits  to  their  property  by  the  construction  of 
the  viaduct,  and  the  court  is  not  authorized  to  instruct  the  jury 
to  take  special  benefits  into  consideration  as  a  set-  off  to  the  dam* 
ages  sustained  by  them.    lb. 

SUMMONS. 

Service:  Non-resident  Insurance  Company:  Jurisdiction:  Statute.  The 
statute  (Sees.  7398  and  7399,  R.  S.  1909),  authorizing  process  to  be 
served  on  the  Superintendent  of  Insurance  where  the  defendant 
is  a  foreign  insurance  company  licensed  to  do  business,  but  having 
no  place  of  business,  in  this  State,  does  not  render  the  company 
a  resident  of  the  county  in  which  plaintiff  resides  and  in  which  it 
has  been  sued  before  a  Justice  of  the  peace,  but  only  confers  Juris- 
diction;   as  to  the  time  within  which  it  must  take  an  appeal  from 
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a  judgment  rendered  by  the  Justice,  it  still  remains  a  non-resident 
of  the  county.    Donohue  v.  Ins.  Co.,  267. 

TAXES  AND  TAXATION. 

1.  Assessed  in  Kame  of  Another.  Sections  11374  and  113S5,  Re- 
vised Statutes  1909,  must  be  read  together,  and  when  that  is 
done  they  make  the  taxes  a  charge  on  the  land  under  all  circum- 
stances, regardless  of  who  the  owner  or  prior  lienors  may  be,  re- 
gardless of  the  name  or  names  in  which  the  land  is  assessed,  and 
regardless  of  any  error  or  omission  in  that  respect  So  that  where 
the  owner  was  Albina  C.  Clements,  and  she  had  purchased  a  part 
of  the  land  and  acquired  the  balance  by  the  will  of  C.  C.  Clements, 
and  the  deed  and  will  had  been  recorded  long  before  the  assess- 
ments were  made,  an  assessment  made  in  the  name  of  C.  C.  Clem- 
ents as  the  owner  did  not  inyalidate  the  taxes,  and  her  duty  to 
pay  them  was  Just  the  same  as  it  would  have  been  had  the  assess- 
ments been  made  in  her  own  name.  State  ex  rel.  McKee  v.  Clem- 
ents,  195. 

2.  ;  Owner's  Bemedy.    The  statutory  corrective  for  the  failure 

of  the  assessor  to  discharge  his  duty  in  carefully  entering  the 
names  of  the  owner  in  the  "real  estate  book"  is  an  action  on 
his  bond.  The  validity  of  the  assessment  is  in  no  wise  dependent 
upon  his  failure  to  use  diligence  to  ascertain  the  name  of  the 
owner  at  the  time  the  assessment  is  made.    lb. 

3.  :    Notice.     An   assessment   of   land   or  lots   in   numerical 

order,  or  by  plats  and  a  "land  list*'  in  alphabetical  order.  In  the 
manner  ^prescribed  by  the  statutes,  imparts  notice  to  the  owner 
that  the  land  is  assessed  and  liable  to  be  sold  for  the  taxes 
chargeable  thereon;  and,  when  so  assessed,  the  actual  owner  is 
not  prejudiced  because  it  was  assessed  in  the  name  of  another.  lb. 

TRIALS. 

1.  Appeal:  Non-resident  Insurance  Company:  Twenty  Days'  Notice. 
A  foreign  insurance  company,  licensed  to  do  business  in  this 
State,  but  having  no  agent,  of&ce  or  other  place  of  business  in  the 
county  in  which  the  cause  was  tried  before  a  Justice  of  the  peace, 
has  twenty  days,  under  the  statute  (Sec.  7568,  R.  S.  1909),  within 
which  to  take  its  appeal  from  the  Judgment  rendered  by  the  Jus- 
tice, and  is  not  required  to  take  the  appeal  within  ten  days  after 
the  rendition  of  Judgment.    Donohue  v.  Ins.  Co.,  267. 

2.   :  Dismissal  of  Case  at  Betom  Term.     Where  the  notice  of 

an  appeal  from  a  Judgment  rendered  by  a  Justice  of  the  peace  was 
so  defective  as  to  constitute  no  notice  and  appellee  at  the  return 
term  filed  his  motion  to  dismiss  on  the  ground  that  no  notice  had 
been  given,  and  appellant,  before  the  motion  was  ruled,  by  per- 
mission of  court  filed  an  amended  transcript  and  an  amended 
affidavit  and  bond,  and  thereupon  the  motion  was  overruled.  It 
was  error  to  call  the.  case  for  trial  and,  upon  the  appellee's  refusal 
to  plead  further,  to  dismiss  the  case  at  said  return  term;  for 
appellee's  motion  to  dismiss  was  not  an  exercise  of  his  option  to 
try  the  case  at  said  term,  but  his  refusal  to  plead  further  was  a 
protest  against  being  forced  to  trial,  at  a  term  at  which,  under  the 
statute  (Sec.  7583.,  R.  S.  1909),  the  cause  was  triable  only  at  his 
option.    lb. 
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3.  Agreed  Statement:  Omlsaions  and  Ambignlties.  An  agreed  state- 
ment of  facts  upon  which  the  case  is  submitted  to  the  Jury  stands 
in  lieu  of  a  special  verdict,  and  if  it  contain  any  ambiguity,  or 
any  fact  necessary  to  a  recovery  is  omitted,  a  judgment  for  de- 
fendant will  on  appeal  be  affirmed.    Byers  v.  Elssex  Inv.  Co.,  375. 

4.  Infitniction:  Erroneous:  Qiven  by  Court  to  Itself.  An  erroneous 
instruction  given  by  the  court  sitting  as  a  Jury  to  try  the  facts 
will  work  a  reversal.  In  such  case,  the  erroneous  instruction  in' 
a  law  case  is  just  as  fatal  as  if  the  issues  had  been  submitted  to 
a  jury  and  such  instruction  had  been  given  to  them  as  their  guide. 
Brooks  V.  Roberts,  551. 

5.  Objections:  General.  Objections  to  testimony  must  be  specific, 
and  upon  an  adverse  ruling  thereon  exceptions  must  be  saved; 
otherwise,  they  may  be  disregarded  on  appeal.  State  v.  Stevens, 
639. 

6.  Fair  Trial:  No  Excepitaions.  Where  no  objection  was  made  to 
the  admission  of  testimony  that  plaintiff's  pretended  injuries 
were  simulated,  no  request  was  made  that  defendant's  counsel  be 
rebuked  for  their  conduct  or  that  the  jury  be  discharged,  and  no 
exceptions  were  taken  to  the  conduct  of  the  trial  in  the  manner 
complained  of  on  appeal,  it  cannot  be  ruled  that  plaintiff  was  not 
afforded  a  fair  and  impartial  trial.  Ulrich  v.  C,  B.  &  Q.  Ry.  Co., 
697. 

TRUSTS  AND  COMBINATIONS. 

1.  Uniform  Charges  for  Personal  Services:  Statute.  An  agreement 
by  a  voluntary  association  of  men  engaged  in  the  same  business 
whereby  they  bind  themselves  to  charge  uniform  rates  for  personal 
services  in  bujrlng  and  selling  hay  on  commission  is  not  within 
the  prohibitions  of  the  statutes  against  trusts  and  combinations  in 
restraint  of  trade,  for  the  reason  that  labor,  whether'  physical  or 
intellectual,  is  not  by  any  fair  rule  of  construction  a  "product  or 
commodity*'  that  is  the  subject  of  "importation,  transportation, 
manufacture,  purchase  or  sale"  within  the  meaning  of  those  words 
as  used  in  the  statute.    Harelsodi  v.  Tyler,  383. 

2.  :  :  Competition:  Bestraint  of  Trade.  Notwithstand- 
ing the  voluntary  association  was  organized  for  the  purpose  of 
fixing,  controlling  and  stablizing  the  commission  charges  and 
brokerage  fees  oft  its  members  for  buying  and  selling  hay  on  a 
certain  market,  and  minimizing  competition  in  respect  thereto, 
yet  if  nothing  in  the  agreement  directly  or  necessarily  tends  to  a 
restraint  of  the  trade,  or  is  calculated  to  limit  the  quantity  or  to 
fix,  regulate  or  comtrol  the  price  of  the  commodity  or  to  lessen 
competition  in  the  business  of  buying  or  selling  it,  the  association 
is  not  a  combination  condemned  by  the  statute.     lb. 

3.  : :  Inhibiting  Dealings  With  Expelled  Members.  A  pro- 
vision in  the  articles  of  association  of  a  voluntary  association 
formed  for  the  purpose  of  stabilizing  the  fees  and  commissions 
which  its  members  may  charge  for  buying  and  selling  hay  on  a 
certain  market,  which  debars  them  from  trading  with  persons 
who  have  been  suspended  or  expelled  from  membership  for  violat- 
ing its  rules,  cannot,  except  incidentally  and  indirectly,  affect  the 
price  which  the  producer  receives  for  his  commodity,  and  does  not 
bring  the  association  under  the  condemnation  of  the  statute.    lb. 
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4.  At  Oommon  Law:  OMl  Ctonspracy:  Definition.  A  civil  conspiracy 
is  a  combination  of  two  or  more  pei^ons  to  accomplisli,  by  con- 
certed action,  an  unlawful  or  oppressive  object,  or  a  lawful  object 
by  unlawful  or  oppressive  means.  To  sustain  an  action,  damage 
must  have  resulted  from  the  combination;  to  warrant  an  injunc- 
tion, damage  must  be  threatened.    Harelson  v.  Tyler,  383. 

5.  : — :   :    Uniform   Ctommisslona:    Oppression.     Agreements 

and  conduct  by  a  voluntary  association  of  commission  merchants 
which  evidence  merely  a  purpose  to  enforce  and  maintain  fixed 
and  uniform  commissions  and  charges  for  bu3^ng  and  selling  hay 
on  a  certain  market  do  not  amount  to  a  civil  conspiracy;  but 
where  the  articles  of  association  and  by-laws  provided  that  all 
contracts  of  a  firm  having  a  member  of  the  association  were  sub- 
ject to  its  rules,  and  plaintiffs  partner  was  a  member,  and  a  month 
after  the  dissolution  of  the  firm  the  partner  was  expelled  for 
failure  to  pay  a  fine  previously  assessed,  and  the  firm  itself  had 
not  violated  the  rules  or  been  penalized,  the  association  could  not, 
upon  the  pretext  that  plaintiff  was  expelled  from  membership 
privileges,  bar  him  from  all  business  intercourse  with  the  members 
of  the  association,  and  thereby  oppressively  destroy  his  business 
of  buying  and  selling  hay  in  the  market  and  in  effect  drive  him. 
from  the  market;  such  conduct,  under  the  common  law,  amounts 
to  a  civil  conspiracy.    lb. 

TRUSTS  AND  TRUSTEES. 

1.  Trust  Fond:  Failure  of  Objects:  Oy  Free  Doctrine.  Whether  or 
not  there  has  been  a  failure  or  a  partial  failure  of  the  definite 
charitable  objects  for  which  a  trust  fund  was  created  is  a  question 
of  fact  to  be  determined  by  evidence;  and  unless  the  evidence 
shows  with  reasonable  certainty  that  there  will  be  a  permanent 
failure  of  at  leitst  a  substantial  portion  of  the  objects  of  the  trust, 
the  question  of  further  administration  and  disposition  of  the  fund 
does  not  arise,  no^  can  questions  of  what  might  be  done  with  the 
fund  were  there  a  failure  of  the  charitable  objects  be  considered. 
St.  Louis  V.  McAllister,  26. 

2.  :  Belnvestment.    The  power  of  a  court  of  equity  to  authorize 

the  alienation  of  property  belonging  to  a  charitable  trust  should 
be  exercised  with  caution,  and  should  not  be  exercised  at  all  unless 
it  clearly  appears  that  the  proposed  alienation  would  be  for  the 
benefit  of  the  charity.  So  that  where  the  trust  fund  consists  of 
many  tracts  of  real  estate,  and  the  estimates  of  the  price  at  which 
it  could  be  sold  are  one^half  its  value,  and  there  is  no  evidence 
that  if  sold  and  the  proceeds  invested  in  Government  or  State 
bonds  the  income  would  amount  to  as  large  a  net  return  as  is 
now  realized,  a  decree  ordering  all  the  real  estate  sold  and  the 
proceeds  invested  in  bonds  should  not  be  rendered.    lb. 

3.  Sale  of  Properties:  By  Corporation:  Directors  Tmstee  for  Creditors. 
To  the  extent  to  which  the  assets  of  a  corporation  may  be  regard- 
ed as  a  trust  fund  for  its  creditors,  the  directors  are  trustees  of 
those  assets  for  such  creditors;  and  where  a  corporation  transfers 
all  its  tangible  assets  to  another,  the  president  of  such  corporation 
is  a  trustee  for  the  benefit  of  those  persons  who  had  existing  claims 
against  the  corporation.  [Per  WILLIAMSON,  J.,  with  whom 
WALKER,  C.  J.,  and  WILLIAMS  J.,  Concur.]  Johnson  v 
United  Rys.,  90. 
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4.  Private  Charity:  Personal  Ix^ury  to  Patient:  Becoyery  of  Damages. 
A  charitable  association  is  not  liable  in  damages  for  personal  in- 
juries to  its  patients  caused  by  the  negligence  of  its  trustees,  ser- 
vants or  employees.  The  funds  of  a  charitable  hospital  or  as- 
sociation are  trust  funds  devoted  to  the  alleviation  of  human  suff- 
ering, and  cannot  be  diverted  or  absorbed  by  claims  arising  from 
the  negligence  of  the  trustees  or  employees.  Nicholas  v.  Deaconess 
Home,  182. 

5.  Besolting  Trust:  Whence  and  How  It  Arises.  A  trust  results 
in  favor  of  a  party  who  furnishes  the  purchase  money  for  real 
estate,  when  the  title  is  taken  in  the  name  of  another.  It  arises 
from  the  facts,  not  from  an  agreement,  but  regardless  of  and 
sometimes  in  spite  of  an  agreement    Bender  v.  Bender,  473. 

6.  • :  Presumption:  Oonveyaace  to  Wife.     The  presumption  is 

that  the  grantee  In  a  deed  conveying  real  estate  intends  to  hold 
the  title  in  trust  for  the  person  who  paid  the  purchase  money. 
But  that  presumption  is  overcome  by  another  where  the  husband 
pays  the  purchase  price  and  his  wife  is  named  as  the  grantee, 
for  then  the  presumption  is  that  he  intended  the  conveyance 
prima-facie  as  a  provision  for  her.  But  the  presumption  that 
he  intended  the  conveyance  to  operate  as  a  settlement  on  his 
wife  is  rebuttable,  but  only  under  circumstances  consistent  with 
legal  principles.     lb. 

7.  :  Coincident  With  Conveyance:  Future  Contlmgency:  Ex- 
press Trust.  A  resulting  trust  must  arise,  if  at  all,  at  the  instant 
the  deed  is  taken.  The  transaction  must  be  such  that  the  trust 
arises  the  moment  the  title  passes.  If  the  trust  in  favor  of  the 
husband's  children  is  made  contingent  upon  the  happening  of 
an  ev.ent  in  the  future,  such  as  the  legal  separation  or  divorce 
of  the  husband  and  wife,  the  children  do  not  have  a  resulting 
trust  in  real  estate  paid  for  by  the  husband  and  conveyed  to  him 
and  his  wife.    lb. 


8. :     Parol    Agreement    to    Hold    in    Trust:    Express  Trust. 

Allegations  that  the  husband's  money  paid  for  the  real  estate  and 
that  it  was  conveyed  to  him  and  her  upon  an  agreement  that 
in  case  of  their  legal  separation  or  divorce,  she  and  he  would 
convey  to  their  three  children,  is  grounded  on  an  express  trust, 
which  cannot  be  established  by  parol.     lb. 

TURNTABLE  CASES.    See  Nuisance. 

VARIANCE. 

1.  Between  Theory  of  Trial  and  on  Appeal:  Conflict  In  Opinions.  A 
variance  between  the  theory  upon  which  the  case  was  tried  and 
the  theory  upon  which  the  Judgment  was  affirmed  in  -the  Court 
of  Appeals,  to  be  available  in  quashing  its  decision,  must  be  of 
such  a  character  as  to  constitute  an  essential  factor  in  determin- 
ing defendant's  liability.  The  difference  in  the  two  theories  must 
involve  a  matter  essential  to  the  rendition  of  the  judgment  af- 
firmed.   State  ex  rel.  Bush  v.  Sturgis,  598. 

2.  : :  Immaterial.  The  petition  alleged  that  defend- 
ant's negligence  consisted  in  its  failure  **to  give  the  statutory 
signal,  by  bell  or  whistle,  as  the  train  approached  and  passed 
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over  the  public  crossing."  Tiie  answer  charged  that  "deceased 
went  upon  the  railroad  track  in  front  of  a  running  train,  heed- 
lessly and  without  looking  or  listening."  The  reply  was  that  "the 
night  was  very  dark,  the  engine  without  a  headlight  and  pushing 
a  car  In  front;  and  no  signal  whatever  was  given."  The  petition 
charged  and  the  jury  found  that  deceased  reached  the  crossing 
by  traveling  a  public  highway.  The  Court  of  Appeals  held  that 
"If  defendant's  liability  Is  to  rest  on  the  finding  that  the  deceased 
approached  the  crossing  along  the  public  road"  the  verdict  can- 
not stand,  but  also  held  that  plaintiff's  right  to  recover  was  not 
dependent  on  the  manner  In  which  he  approached  the  crossing, 
but  that  the  cause  of  his  death  was  the  manner  In  which  the 
train  approached  the  crossing,  It  being  Its  duty,  since  he  was 
actually  on  the  public  crossing  when  struck,  to  give  him  some 
effective  warning,  and  Its  failure  to  do  so  was  negligence.  Held, 
that  the  variance  was  Immaterial,  and  the  decision  of  the  Court 
of  Appeals  Is  not  In  conflict  with  previous  decisions  of  the  Su- 
preme Court.    State  ex  rel.  Bush  v.  Sturgls,  598. 

3.  Embezzlement:  Accounting:  Intent.  Where  the  crime  charged 
embezzlement  of  a  note  by  defendant  as  bailee,  proof  that,  while 
the  note  was  in  defendant's  possession  only  for  the  purpose  of  ef- 
fecting Its  sale  for  the  benefit  of  the  owner,  defendant  pledged  It 
to  a  bank  as  collateral  to  secure  the  pajonent  of  his  own  debt, 
.is  competent  to  prove  the  Intent  with  which  the  conversion  was 
committed,  and  being  competent  for  that  purpose  it  cannot  be 
ruled  to  have  been  offered  to  establish  an  accounting,  and  conse- 
quently there  was  no  variance.    State  v.  Stevens,  639. 

VENDOR  AND  VENDEE.    See  Assignment. 

VENUE. 

1.  How  Proven.  Venue  In  a  criminal  case  may  be  established  in  the 
same  way  as  any  other  material  fact  It  may  be  established  by 
direct  testimony,  or  it  may  be  inferred  by  the  jury  from  all  facts 
and  circumstances  in  evidence  from  which  the  inference  may  be 
reasonably  drawn.  The  inference  that  the  homicide  was  com- 
mitted in  the  county  in  which  the  information  was  filed  may  be 
drawn  from  testimony  showing  that  a  certain  school  house  was  in 
the  county  and  west  of  its  east  county  line,  and  that  deceased  was 
was  shot  650  feet  west  of  the  school  house.    State  v.  Palmer,  «^i5. 

2.  Jurisdiction:  Railroad.  A  railroad  company,  whose  line  of  road 
runs  Into  only  one  county  of  the  State  and  has  an  officer  or  agent 
In  no  other,  can  be  sued  only  In  such  county.  State  ex  rel.  Hines 
V.  Calhoun,  583. 

3.   :    Director-Oeneral    of   Railroads:    Agent.     The    usual    and 

customary  business  of  a  railroad  company  consists  in  the  receipt 
of  freight  and  passengers  at  various  points  on  its  line,  the  trans- 
portation of  them  thereon,  their  delivery  at  other  points  thereon, 
the  issuance  of  bills  of  lading,  the  sale  of  tickets,  and  the  keep- 
ing of  books  and  accounts  of  the  company  relating  to  such  trans- 
actions; and  the  Director-General  of  Railroads,  appointed  under 
an  act  of  Congress  directing  the  President  to  take  charge  of,  op- 
erate and  control  all  railroads,  is  not  such  an  agent  in  a  county 
in  which  the  railroad  company  which  has  caused  plain tlfTs  Injury 
has  no  place  of  business  and  into  which  its  line  of  road  does  not 
run,  and  the  circuit  court  of  such  county  has  no  jurisdiction  over 
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the  person  of  the  Director-General,  although  he  is  found  in  the 
county  and  summons  is  served  upon  him  therein.  Whether  or 
not  the  action  for  damages  be  grounded  on  the  Employers'  Liiabil- 
ity  Act,  his  duties  and  liabilities  are  just  as  broad  territorially 
as  were  those  of  the  railroad  company  before  he  took  charge  of  its 
properties.  If  the  railroad  company  could  not  have  been  sued  in 
a  county  prior  to  that  time,  he  cannot  be.    lb. 

4.   :  :   General  Orders  18-A  and  18-B.     General  Orders 


18-A  and  18-B  of  the  Director^Jeneral  of  Railroads,  providing  that 
suits  against  carriers  while  under  Federal  control  must  be  brought 
in  the  county  or  district  where  plaintiff  resided  at  the  time  of  the 
accrual  of  the  cause  of  action  or  in  the  ccrunty  or  district  where 
the  cause  of  action  arose,  cannot  be  construed  to  oust  a  «tate  court 
of  jurisdiction  of  the  subject-matter  of  an  action  over  which  the 
laws  of  the  state  give  it  jurisdiction;  but  if  the  railroad  company, 
whose  lines  are  being  operated  by  the  Director-General,  has  a  line 
of  road  in  a  certain  county  in  this  State,  he  can  be  sued  in  such 
county,  provided  he  can  be  found  there,  though  the  service  of 
summons  would  have  to  be  made  under  Section  1751,  and  not  under 
Section  1754,  Revised  Statutes  1909.    lb. 

VEIRDICT. 

1.  Fraud  and  Deceit:  Verdict  of  Jury.  The  verdict  of  a  jury  in  an 
action  for  fraud  and  deceit  concludes  the  credibility  of  the  wit- 
nesses who  testified  to  the  substantial  facts  necessary  to  support 
a  petition  stating  a  cause  of  action.    Thompson  v.  Lyons,  430. 

2.  Damages:  Ezcessiye:  Oontradictory  Testimony:  Question  for  Jury. 
Where  the  testimony  in  regard  to  the  value  of  plaintifTs  property, 
and  the  damages  thereto  caused  by  the  construction  at  a  seven- 
foot  viaduct  in  the  adjoining  public  street  and  the  complete  ob- 
struction of  their  access  thereto,  is  exceedingly  contradictory,  but 
sufiiciently  substantial,  if  believed,  to  support  the  verdict,  and 
there  is  nothing  in  the  record  to  indicate  passion  or  prejudice  on 
the  part  of  the  jury,  it  is  the  peculiar  province  of  the  jury  to  as- 
certain and  determine  the  amount  of  damage,  and  the  court  will 
not  interfere  with  their  finding.    Witler  v.  St.  Louis,  457. 

VIADUCT.    See  Cities,  20  to  2S. 

WAIVER. 

Suit  in  Another  State:  Attachment:  Appearance:  Oonstitutlonal  Question. 
Since  the  defendant  bank  appeared  generally  in  the  Tennessee 
court,  did  not  object  to  the  jurisdiction  of  the  court  over  the  prin- 
cipal defendant  in  the  attachment  proceeding,  did  not  assert  the 
unconstitutionality  of  the  Tennessee  statute  which  authorized  con- 
structive service  upon  both,  and,  without  any  appearance  what- 
ever by  the  non-resident  principal  defendant,  went  to  trial  on  the 
merits  of  the  case,  and  was  defeated,  it  will  not  now  be  permitted 
to  deny  the  validity  of  the  Tennessee  judgment  awarding  a  fund 
belonging  to  it  to  the  plaintiff  in  that  case  as  a  creditor  of  the 
principal  defendant  therein;  but  in  a  suit  by  said  principal  de- 
fendant against  said  bank,  in  a  Missouri  court,  to  recover  money 
placed  to  his  credit  in  the  bank,  the  question  whether  the  .ad- 
judication by  the  Tennessee  cofurt  that  the  plaintiff  was  indebted 
to  the  plaintiff  in  that  attachment  suit  is  binding  upon  the  plain- 
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tiff  in  this,  or  was  void  for  lack  of  jurisdiction,  Is  for  determi- 
nation.   Palmer  v.  Bank,  72. 

WILLS. 

1.  Intention:  Implied  Life  Estate.  In  construing  a  will  effect  must  be 
given  to  the  intention  of  the  testator  and,  if  necessary  to  c»Ty 
out  that  intention,  an  estate,  such  as  a  life  estate,  may  arise  by 
implication  from  the  terms  of  the  will.    Wetzel  v.  Hecht,  610. 

2.  :  Life  Estate  or  Homestead.     The  will  provided  that  "my 

homestead  shall  be  left  intact  as  long  as  my  wife  lives.  After  she 
leaves  the  homestead  Lillie  shall  have  this  as  a  home,  and  at  her 
death  it  shall  go  to  Carrie;  if  both  survive  and  neither  occupy  the 
property,  said  property  may  be  sold  and  proceeds  divided  among 
the  twa"  Held,  that  the  willl  gave  to  testator's  wife,  not  a  home- 
stead simply,  to  be  terminated  upon  her  subsequent  marriage, 
but  a  life  estate.    lb. 

3.  :   Homestead  During  Life.     Where  the  will  declares  that 

"my  homestead  shall  be  left  intact  so  long  as  my  wife  lives,"  the 
estate  of  the  wife  cannot  be  terminated  by  her  subsequent  mar- 
riage without  ignoring  the  words  "so  long  as  she  lives,"  and  also 
the  word  "intact."    lb. 

4.  :  Homestead  and  Quarantiiie.    If  it  be  contended  that  by  the 

word  "homestead"  used  in  the  will  declaring  "my  homestead  shall 
be  left  intact  as  long  as  my  wife  lives"  the  testator  had  in  mind 
the  statutory  homestead  given  by  Section  6708,  Revised  Statutes 
1909,  whereby  the  widow,  there  being  no  minor  children,  is  vest- 
ed with  a  homestead  during  her  life  or  widowhood,  it  may  as  well 
be  contended  that  he  had  in  mind  Section  366,  which  provides  that 
a  widow,  until  dower  be  assigned,  may  remain  in  and  enjoy  the 
mansion  house.    lb. 

6.  :  Quarantine  and  Assignment  of  Dower.    Under  Section  366, 

Revised  Statutes  1909,  which  provides  that  a  widow  may  remain 
in  and  enjoy  the  mansion  house  until  dower  be  assigned,  her 
quarantine  Interest  is  not  lost  until  dower  is  assigned,  and  by 
virtue  of  that  interest  she  may  maintain  or  defeat  ejectment,  or 
she  may  convey  it  and  her  grantee  acquires  the  same  right  And 
if  the  will  declared  "my  homestead  shall  be  left  intact  so  long  as 
my  wife  lives,"  her  dower  .cannot  be  assigned  during  her  life, 
and  consequently  her  quarantine  right  must  remain  undistured  aa 
long  as  she  lives,  for  otherwise  the  homestead  could  not  remain 
"intact"  By  the  words  used  the  testator  enlarged  the  estate  which 
the  statute  gave  his  widow,  and  removed  the  contingency  upon 
which  it  would  terminate  on  her  remarriage,  and  the  result  is  a 
life  estate  by  implication.    lb. 

6.  —:  Reconciling  Inconsistencies:  The  Word  Sanrive.    The  will 

declared  that  "my  homestead  shall  be  left  intact  as  long  as  mj 
wife  lives.  After  she  leaves  the  homestead  Lillie  shall  have  this 
as  a  home,  and  at  her  death  it  shall  go  to  Carrie;  if  both  survive 
and  neither  occupy  the  property,  said  property  may  be  sold  and 
proceeds  divided  among  the  two."  Held,  first,  that  by  the  word 
"survive"  he  meant  if  the  two  daughters  survive  the  lifetime  of 
the  widow;  second,  that  by  the  words  "after  she  leaves  the  hoftne- 
stead"  he  did  not  mean  "if  she  leaves,"  but  meant  any  contingency 
by  which  she  separated  herself  from  the  control  of  the  property. 
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either  by  death,  marriage  or  abandonment,  but  that  neither  mar- 
riage nor  abandonment  would  divest  her  of  her  quarantine  right, 
which  could  be  done  only  by  her  death.  Thus  construed,  the  ap- 
parent inconsistencies  are  liarmonized,  and  the  resullt  is  a  life 
estate  to  her.    lb. 

WRIT  CORAM  NOBIS. 

Assignment:  Oauae  of  Action:  Dismissal:  Beinstatement.  After  the  ad- 
journment of  the  term,  a  case  wrongfully  dismissed  cannot  be 
reinstated  by  motion  under  Sees.  2119-2121,  R.  S.  1909,  if  there 
is  nothing  on  the  face  of  the  record  indicating  that  error  had 
been  committed.  But  if  the  motion  is  in  the  nature  of  a  writ  of 
error  ooram  nohiSj  and  points  out  a  mistake  made  by  the  court, 
without  the  fault  of  movent,  based  upon  a  misapprehension  of 
the  actual  facts,  which,  if  known  to  the  court  at  the  time,  would 
have  precluded  a  dismissal,  the  cause  may  be  reinstated  in  re- 
sponse thereto;  for  the  purpose  of  a  writ  of  error  coram  nobis 
is  to  enable  the  court  to  correct  some  error  of  fact,  which  did  not 
appear  in  the  record  and  which  was  unknown  to  the  court  when 
the  order  was  made.    INbrton  v.  Reed,  482. 
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Rules  for  the  Government  of  the  Supreme 
Court  of  Missouri. 

Revised  to  April  12,  1921. 


Bule  1.— Obief  Justice,  Duty.  The  Chief  Justice  shall  be  elected 
for  a  term  of  one  and  three-sevenths  years,  and  shall  superintend 
matters  of  order  in  the  courtroom. 

Bule  2.— Motions  to  be  Written,  etc.  All  motions  shall  be  in  writing, 
signed  by  counsel  and  filed  of  record.  At  least  twenty-four  hours  notice 
of  the  filing  of  same,  unless  herein  otherwise  provided,  shall  be  given 
to  the  adverse  party,  or  his  attorney. 

Biile  3.— Argument  of  Motions.  No  motion  shall  be  argued  unless 
by  the  direction  of  the  court 

Bule  4.~Dinilnirtion  of  Becord,  Suggestion  after  Joinder  in  Error. 
Ko  suggestion  of  diminution  of  record  in  civil  cases  will  be  entertained 
after  joinder  in  error,  except  by  consent  of  the  parties. 

Bule  6. — ^AppUcation  for  OertlorarL  Whenever  certiorari  is  applied 
for  to  correct  a  record,  an  affidavit  shall  be  made  thereto  of  the 
defect  in  the  transcript  sought  to  be  supplied  and  at  least  twenty-four 
hours  notice  of  such  application  shall  be  given  to  the  adverse  party 
or  his  attorney. 

Bule  6. — ^Bevlewing  Instructions.  To  enable  this  court  to  review 
the  action  of  the  trial  court  in  giving  and  refusing  instructions  it  shall 
not  be  necessary  to  set  out  the  evidence  in  the  bill  of  exceptions;  but 
it  shall  be  sufficient  to  state  that  there  was  evidence  tending  to  prove 
the  particular  fact  or  facts.  If  the  parties  disagree  as  to  what  fact  or 
facts  the  evidence  tends  to  prove,  then  the  testimony  of  the  witnesses 
shall  be  stated  in  narrative  form,  avoiding  repetition  and  omitting  im- 
material matter. 

Bule  7.— Bills  of  Exceptions  in  Equity  Oases.  In  equity  cases  the 
entire  evidence  shall  be  embodied  in  the  bill  of  exceptions;  provided 
it  shall  be  sufficient  to  state  the  legal  effect  of  documentary  evidence 
where  there  is  no  dispute  as  to  its  admissibility  or  legal  effect;  and 
provided  further  that  parole  evidence  shall  be  reduced  to  a  narrative 
form  where  this  can  be  done  and  its  full  force  and  effect  be  preserved. 

Bule  8. — ^Presumptions  in  Support  of  Bills  of  Exceptions.  In  the 
absence  of  a  showing  to  the  contrary,  it  will  be  presumed  as  a  matter 
of  fact  that  bills  of  exceptons  contain  all  the  evidence  applicable 
to  any  particular  ruling  to  which  exception  is  saved. 

Bule  9.— Making  up  Transcripts.  Clerks  of  courts  in  making  out 
transcripts  of  the  record  for  the  Supreme  Court,  unless  an  exception 
is  saved  to  the  regularity  of  the  process  or  its  execution,  or  to  the 
acquiring  by  the  court  of  Jurisdiction  in  the  cause,  shall  not  set  out 
the  original  or  any  subsequent  writ  or  the  return  thereof,  but  in 
lieu  of  same  shall  simply  note  the  dates  respectively  of  the  issuance 
and  execution  of  the  summons. 

If  any  pleading  be  amended,  the  clerk  in  making  out  the  transcript 
will  only  insert  therein  the  last  amended  pleading  and  will  set  out 
no  abandoned  pleading  or  part  of  the  record  not  called  for  by  the  bill 
of  exceptions;  nor  shall  any  clerk  insert  in  the  transcript  any  matter 
touching  the  organization  of  the  court  or  any  continuance,  motion  or 
affidavit  not  made  a  part  of  the  bill  of  exceptions. 

(i) 
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Bale  10.-*< 'Appellant"  and  ''Beapondent:"  Wliat  Tlie7  Indnde. 
Whenever  the  words  appellant  and  respondent  appear  in  these  rules 
they  shall  be  taken  to  mean  and  include  plaintiff  in  error  and  defend- 
ant in  error  and  other  parties  occupying  like  positions  in  9,  case. 

Bole  IL—Ahstracts  in  Lien  of  Trasacilpt,  When  Filed  and  Served. 
Where  the  appellant  shall,  under  the  provisions  of  Section  1479, 
Revised  Statutes  1919,  file  a  copy  of  the  judgment,  order  or  decree  in 
lieu  of  a  complete  transcript,  he  shall  deliver  to  the  respondent  a  copy 
of  his  abstracts  at  least  thirty  days  before  the  cause  is  set  for  hear- 
ing, and  in  a  like  time  file  ten  copies  thereof  with  our  clerk.  If  the 
respondent  is  not  satisfied  with  such  abstract,  he  shidl  deliver  to  the 
appellant  an  additional  abstract  at  least  fifteen  days  before  the  cause 
is  set  for  hearing,  and  within  like  time  file  ten  copies  thereof  with  oar 
clerk.  Objections  tq  such  additional  abstract  shall  be  filed  with  our 
clerk  within  ten  days  after  service  of  such  abstracts  upon  the  ap- 
pellant, and  a  copy  of  su6h  objections  shall  be  served  upon  the  re- 
spondent in  like  time. 

If  the  respondent  desires  to  make  objections  to  the  consideration 
of  any  question  because  appellant's  abstract  of  the  record  fails  to  show 
the  timely  filing  or  the  overruling  of  the  motion  for  new  trial  or  in 
arrest  of  judgment,  or  that  the  ruling  on  any  such  motion  was  ex- 
cepted to,  or  that  the  bill  of  exceptions  was  duly  signed  or  filed,  or 
that  the  appeal  was  duly  taken,  such  objections  and  the  reasons  there- 
for shall  be  served  in  writing  on  the  appellant  or  his  counsel,  fifteen 
days  before  the  day  <m  which  the  cause  is  docketed  for  hearing,  or 
within  fifteen  days  after  the  abstract  is  served.  Any  such  objections 
not  so  specified  shall  be  deemed  waived  and  will  not  be  considered  by 
the  Court.  After  service  of  such  objections  and  reasons  appelant 
shall  have  ten  days  within  which  to  perfect  his  abstract  of  the  record 
by  filing  in  this  Court  a  certified  copy  of  so  much  of  the  record  prcq>er 
or  bill  of  exceptions  as  will  show  the  true  entries,  orders  or  rulings 
with  respect  to  which  the  sufficiency  of  the  abstract  of  the  record  is 
cb/illenged  by  respondent.  [Adopted  as  an  amendment  to  Rule  11. 
December  29,  1920.1 

Bule  12. — ^Abstracts:  When  Filed  and  Served.  Where  a  complete 
transcript  is  brought  to  this  court  in  the  first  instance,  the  appellant 
shall  deliver  to  the  respondent  a  copy  of  his  abstract  of  the  record 
at  least  thirty  days  before  the  day  on  which  the  cause  is  set  for 
hearing,  and  file  ten  copies  thereof  with  our  clerk  not  later  than  the 
day  preceding  the  one  on  which  the  cause  is  set  for  hearing.  If  the 
respondent  desires  to  file  an  additional  abstract  he  shall  deliver  to 
the  appellant  a  copy  of  same  at  least  five  days  before  the  cause  is  set 
for  hearing  and  file  ten  copies  thereof  with  our  clerk  on  the  day 
preceding  that  on  which  the  cause  is  to  be  heard. 

Bole  13. — ^Abstracts:  What  They  ShaU  Ctontain.  The  abatradts 
mentioned  in  Rules  11  and  12  shall  be  printed  in  fair  type,  be  paged 
and  hav^  a  complete  index  at  the  end  thereof,  which  index  shall 
specifically  identify  exhibits  where  there  are  more  than  one,  and  said 
abstracts  shall  set  forth  so  much  of  the  record  as  is  necessary  to  a 
complete  understanding  of  all  the  questions  presented  for  decision. 
Where  there  is  no  controversy  as  to  the  pleadings  or  as  to  deeds  or 
other  documentary  evidence  it  shall  be  sufficient  to  set  out  the  sub- 
stance of  such  pleadings  or  documentary  evidence.  The  evidence 
of  witnesses  shall  be  in  narrative  form  except  when  the  questions 
and  answers  are  necessary  to  a  complete  unders^nding  of  the  testi- 
mony. Pleadings  and  documentary  evidence  shall  be  set  forth  in  full 
when  there  is  any  question  as  to  the  former  or  as  to  the  admissi- 
bility or  legal  effect  of  the  latter;  in  all  other  respects  the  abstract 
must  set  forth  a  copy  of  so  much  of  the  record  as  is  necessary  to  be 
consulted  in  the  disposition  of  the  assigned  errors. 
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If  in  any  case  any  matter  which  should  properly  be  set  forth  in 
the  abstract  as  a  part  of  the  record  proper,  shall  appear  in  the  ab- 
stract as  a  part  of  the  bill  of  exceptions,  or  vloe-versa,  such  matter 
shall  be  considered  and  treated  as  if  set  forth  in  its  proper  place,  and 
all  objections  on  account  thereof  shall  be  deemed  waived,  unless  the 
other  party  shall,  within  fifteen  days  after  the  service  of  such  ab- 
stract upon  him,  specify  such  objections  and  the  reasons  therefor  in 
writing  and  serve  the  same  upon  the  opposing  party  or  his  counsel; 
and  in  the  event  such  objection  be  so  made,  the  other  party  may  with- 
in ten  days  from  the  service  of  such  written  objection  upon  him  or 
his  counsel,  correct  his  abstract  so  as  to  obviate  such  objection,  if 
under  the  facts  as  shown  by  the  record  proper  or  the  bill  of  exceptions 
in  the  trial  court,  such  correction  can  truthfully  be  made.  [Adopted 
as  an  amendment  to  Rule  13,  December  31,  1920.] 

Bole  14. — ^Printed  Transcripts.  A  printed  and  indexed  transcript 
duly  certified  by  the  clerk  of  the  trial  court  may  be  filed  instead  of 
a  manuscript  record,  and  in  all  cases  printed,  Indexed  and  uncertified 
copies  of  the  entire  record,  filed  and  served  within  the  time  prescribed 
by  the  rules  for  serving  abstracts,  shall  be  deemed  a  full  compliance 
with  said  rules  and  dispense  with  the  necessity  of  any  further  ab- 
stracts. 

Bule  16.— Briefs:  What  to  Oontaln  and  When  Served.  The  appel- 
lant shall  deliver  to  the  respondent  a  copy  of  his  brief  thirty  days 
before  the  day  on  which  the  cause  is  set  for  heai*lng,  and  the  re- 
spondent shall  deliver  a  copy  of  his  brief  to  the  appellant  at  least 
five  days  before  the  last  named  date,  and  the  appellant  shall  deliver 
a  copy  of  his  reply  brief  to  the  respondent  not  later  than  the  day  pre- 
ceding that  on  which  the  cause  is  set  for  hearing,  and  ten  copies 
of  each  brief  sha)'  be  filed  with  the  clerk  on  or  before  the  last 
named  date. 

All  briefs  shall  be  printed.  The  brief  for  appellant  shall  dis- 
tinctly allege  the  errors  committed  by  the  trial  court,  and  shall  con- 
tain in  addition  thereto:  (1)  a  fair  and  concise  statement  of  the 
facts  of  the  case  without  reiteration,  statements  of  law,  or  argu- 
ment; (2)  a  statement,  in  numerical  order,  of  the  points  relied  on, 
with  citation  of  authorities  thereunder,  and  no  reference  will  be 
permitted  at  the  argument  to  errors  not  specified;  and  (3)  a  printed 
argument,  if  desired.  The  respondent  in  his  brief  may  adopt  the 
statement  of  appellant;  or,  if  not  satisfied  therewith,  he  shall  in  a 
concise  statement  correct  any  errors  therein.  In  other  respects  the 
brief  of  respondent  shall  follow  the  order  of  that  required  of  appellant. 
No  brief  or  statement  which  violates  this  rule  will  be  considered 
by  the  court. 

In  citing  authorities  counsel  shall  give  the  names  of  the  parties 
in  any  case  cited  and  the  number  of  the  volume  and  page  where  the 
case  may  be  found;  and  when  reference  is  made  to  any  elementary 
work  or  treatise  the  number  of  the  edition,  the  volume,  section  and 
page  where  the  matter  referred  to  may  be  found  shall  be  set  forth. 
[As  amended  and  adopted  October  23,  1917.] 

Bnle  16. — ^Failure  to  Comply  with  Boles  11,  12,  13  and  16.  If  any 
appellant  in  any  civil  case  fail  to  comply  with  the  rules  numbered 
11,  12,  13,  and  15,  the  court,  when  the  cause  is  called  for  hearing,  will 
dismiss  the  appeal,  or  writ  of  error;  or,  at  the  option  of  the  respond- 
ent continue  the  cause  at  the  cost  of  the  party  in  default. 

Bule  17. — Oosts:  When  Allowed  for  Printing  Abstracts  and  Becords. 
Costs  will  not  be  allowed  either  party  for  any  abstract  filed  in  lieu 
of  a  complete  transcript  under  Section  1479,  R.  S.  1919,  which  falls 
to  make  a  full  presentation  of  the  record  necessary  to  be  considered 
in  disposing  of  all  the  questions  arising  in  the  cause.    But--ln  cases 
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brought  to  this  court  by  a  copy  of  the  Judgment,  order  or  decree 
instead  of  a  complete  transcript,  and  in  which  the  appellant  shall  file 
a  printed  copy  of  the  entire  record  as  and  for  an  abstract,  costs  will 
be  allowed  for  printing  the  same. 

Where  a  manuscript  record  has  been  or  may  be  filed  In  this  court, , 
a  reasonable  fee  for  printing  an  abstract  of  the  record  or  the  entire 
record  in  lieu  of  an  abstract  may  be  taxed  as  costs  upon  the  written 
stipulation  of  both  parties  to  that  effect.  Tlie  affidavit  of  the  printer 
shall  be  received  in  cases  where  costs  may  properly  be  taxed  for 
printing,  as  prlma-facie  evidence  of  the  reasonableness  thereof;  and 
objections  thereto  may  be  filed  within  ten  days  after  service  of  notice 
of  the  amount  of  such  charge. 

Bule  18.— Service  of  Abstracts  and  Briefs.  Delivery  of  an  ab- 
stract or  brief  to  the  attorney  of  record  of  the  opposing  party  shall  be 
deemed  a  delivery  to  such  party  under  the  foregoing  rules,  and  the 
evidence  of  such  delivery  must  be  by  the  written  acknowledgement 
ol  such  opposing  party  or  his  attorney  or  the  affidavit  of  the  person 
making  the  service,  and  such  evidence  of  service  must  be  filed  with 
the  abstract  or  brief. 

Bule  19. — Service  of  Abstracts  and  Briefs  In  Criminal  Oases.  Attor- 
neys for  appellants  in  criminal  cases  in  which  transcripts  have  been 
filed  in  the  office  of  the  clerk  sixty  days  before  the  day  the  cause  is 
docketed  for  hearing,  shall,  at  least  thirty  days  before  the  day  of 
hearing,  file  in  the  office  of  the  clerk  of  this  court  a  printed  statement 
containing  apt  references  to  the  pages  of  the  transcript,  with  an 
assignment  of  errors  and  brief  of  points  and  an  argument,  and  serve 
a  copy  thereof  upon  the  Attorney-General,  and  thereupon  the  Attorney- 
General  shall,  fifteen  days  before  the  day  of  hearing,  serve  defendant 
or  his  counsel  with  a  copy  of  his  statement  and  brief. 

When  a  criminal  case  shall  be  advanced  on  the  docket  the  court 
shall  designate  the  time  for  filing  statements  and  briefs. 

When  such  transcript  has  been  filed  in  this  court  fifteen  days 
before  the  first  day  of  the  term  at  which  such  case  is  set  for  hearing, 
the  appellant  or  plaintiff  in  error  shall  file  his  statement,  brief  and 
assignments  of  error  five  days  before  the  first  day  of  such  term,  and 
the  Attorney-General  shall,  on  or  before  the  first  day  of  the  term, 
file  his  brief  and  statement. 

Hereafter  no  statement  or  brief  shall  be  filed  in  a  criminal  case 
out  of  time,  nor  will  counsel  who  violate  this  rule  be  heard  In  oral 
argument  unless  for  a  good  cause  shown  on  motion  theretofore  filed 
and  ruled  on  before  the  day  set  for  the  hearing  of  the  case. 

When  appellants  have  been  allowed  to  prosecute  their  appeal 
as  poor  persons  by  the  trial  court,  counsel  will  be  permitted  to  file 
typewritten  statements  and  briefs.  In  cases  where  the  transcript  has 
been  filed  thirty  days  before  the  day  on  which  the  cause  is  docketed, 
counsel  for  appellant  shall  file  their  statements,  briefs  and  assign- 
ments of  error  fifteen  days  before  the  hearing,  and  the  Attorney- 
General  his  brief  and  statement  five  days  before  the  hearing. 

Bule  20.— Taking  Becord  from  Clerk's  Office.  No  member  of 
the  bar  shall  be  permitted  to  take  a  record  from  the  clerk's  office. 

Bule  21. — ^Motions  for  Behearlng.  Motions  for  rehearing  must  be 
accompanied  by  a  brief  statement  of  the  reasons  for  a  reconsideration 
of  the  cause,  and  must  be  founded  on  papers  showing  clearly  that 
some  question  decisive  of  the  case,  and  duly  submitted  by  counsel, 
has  been  overlooked  by  the  court,  or  that  the  decision  is  in  conflict 
with  an  express  statute,  or  with  a  controlling  decision  to  which  the 
attention  of  the  court  was  not  called  through  the  neglect  or  inad- 
vertence of  counsel;  and  the  question  so  submitted  by  counsel  and 
overlooked  by  the  court,  or  the  statute  with  which  thBr^xp^f\(i^]^n' 
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flicts,  or  the  controlling  decision  to  which  the  attention  of  the  court 
was  not  called,  as  the  case  may  be,  must  be  distinctly  and  particularly 
set  forth  in  the  motion,  otherwise  the  motion  will  be  disregarded. 
Such  motion  must  be  filed  within  ten  days  after  the  opinion  of  the 
court  shall  be  delivered,  and  notice  of  the  filing  thereof  must  be  serred 
on  the  opposite  counsel.  After  a  cause  has  been  once  reheard  and  the 
motion  for  rehearing  overruled  either  in  division  or  En  Banc  no  further 
motion  for  rehearing  or  motion  to  set  aside  the  order  overruling  the 
motion  for  rehearing,  by  the  same  party,  will  be  entertained  by  the 
court  or  filed  by  the  clerk. 

Bule  22.— ^Extension  of  Time.  Hereafter  in  no  case  will  extension 
^f  time  for  filing  statements,  abstracts  and  briefs  be  granted,  except 
upon  aflldavlt  showing  satisfactory  cause. 

Bule  23. — ^Notice  to  Adverse  Party.  A  party,  in  any  cause,  fil- 
ing a  motion  either  to  dismiss  an  appeal  or  writ  of  error,  or  to  afiSrm 
the  Judgment,  shall  first  notify  the  adverse  party  or  his  attorney  of 
record,  at  least  twenty-four  hours  before  making  the  motion,  by 
telegram,  by  letter,  or  by  written  notice,  and  shall  on  filing  such 
motion,  satisfy  the  court  that  such  notice  has  been  given. 

Bule  24. — ^Transfers  to  Oourt  En  Banc.  A  motion  to  transfer  a 
cause  under  the  provisions  of  the  Constitution  from  either  division 
to  Court  En  Banc  must  be  filed  within  ten  days  after  the  final  dispo- 
sition of  the  cause  by  the  division,  and  notice  of  such  motion  shall  be 
given  as  provided  in  Rule  23. 

Bole  25.— Betum  of  Original  Writs.  Original  writs  or  other 
process  issued  by  either  division  of  the  court,  or  by  any  Judge  in 
vacation,  may  be  made  returnable  to  and  disposed  of  by  such  division,  or 
the  Court  En  Banc,  as  such  division  or  Judge  in  vacation  may  order. 

Bule  26. — ^Assignment  of  Motions  in  Oivil  Oauses.  All  motions  and 
matters  in  civil  causes  which  have  not  been  assigned  by  the  Court 
En  Banc  to  a  division  for  final  determination,  upon  tha  record,  shall 
be  presented  to,  heard  and  determined  by  the  Court  En  Banc.  All 
matters  in  civil  causes  which  have  been  assigned  to  a  division  shall 
be  presented  to  and  heard  and  determined  by  such  division. 

Bule  27. — ^Assignment  of  Oriminal  Oauses.  All  criminal  causes, 
and  matters  pertaining  thereto,  shall  be  heard  and  determined  by 
Division  Number  Two. 

Bule.  28. — ^When  Appeal  is  Betumable:  Oertiflcate  of  Judgment: 
Transcript..  Where  appeals  shall  be  taken  or  writs  of  error  sued  out, 
the.  appellant  shall  file  a  complete  transcript  or  in  lieu  thereof  a 
certificate  of  Judgment  as  provided  by  Section  1479,  Revised  Statutes 
1919,  within  the  time  provided  by  said  section  and  the  date  of  the 
allowance  of  the  appeal  and  not  the  time  of  filing'  the  bill  of  exceptions 
after  the  appeal  is  granted,  shall  determine  the  term  to  which  such 
appeal  is  returnable;  and  when  the  appellant  for  any  reason  cannot 
or  does  not  file  a  complete  transcript,  he  shall  file  within  the  time 
allowed  by^  said  Section  1479  a  certificate  of  Judgment  and  may 
thereafter  file  a  complete  transcript  and  an  abstract  of  the  record, 
or  simply  an  abstract  of  the  record.  And  neither  the  fact  that  this 
court  has  heretofore  held  that  the  return  term  of  the  appeal  is  to 
be  determined  by  the  date  of  the  filing  of  the  bill  of  exceptions,  nor 
the  fact  that  for  any  reason  a  complete  transcript  could  not  be  filed 
in  time  for  the  return  term,  shall  be  taken  as  an  excuse,  but  in  all 
such  cases  Vie  appellant  shall  file  a  certificate  of  the  Judgment  as 
when  required  by  said  Section  1^79,  Revised  Statutes  1919. 

Bule  29. — Oral  Arguments.  The  time  allowed  for  oral  argument 
and  statement  shall  be  an  hour  and  ten  minutes  for  appellant  or  plain- 
tiff in  error,  or  relator,  in  original  proceedings,  and  fifty  minutes  for 
respondent  or  defendant  in  error  or  respondent  in  original  proceedings. 
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Bule  30.— Letters,  etc,  to  Oourt.  All  motions,  briefs,  letters  or 
communications  in  any  wise  relating  to  a  matter  pending  in  this 
court  must  be  addressed  to  the  clerk,  who  will  lay  them  before  the 
court  in  due  course.  Hereafter  any  letter  or  communication  relating 
directly  or  indirectly  to  any  pending  matter,  addressed  personally 
or  officially  to  any  Judge  of  this  court,  will  be  filed  with  the  case  and 
be  open  to  the  inspection  of  the  public  and  opposing  parties. 

Bule  31.— Becord  ICatters  on  AppeaL  Hereafter  an  appellant, 
filing  here  a  certified  copy  of  the  order  granting  an  appeal,  need  not 
abstract  the  record  entries  showing  the  steps  taken  below  to  per- 
fect such  appeal.  If  the  abstract  state  the  appeal  was  duly  taken, 
then  absent  a  record  showing  to  the  contrary,  by  respondent,  it  will 
be  presumed  the  proper  steps  were  taken  at  the  proper  time  and 
term. 

Hereafter  no  appellant  need  abstract  record  entries  evidencing 
his  leave  to  file,  or  the  filing  of,  a  bill  of  exceptions.  It  shall  be 
sufficient  if  his  abstract  state  the  bill  of  exceptions  was  duly  filed. 
The  burden  is  then  on  respondent  to  produce  here  the  record  showing 
the  contrary  to  be  the  fact,  if  he  make  the  point 

Bule  82.— Chranting  Orlglttal  Writs.  No  original  remedial  writ, 
except  habeas  corpus,  will  be  issued  by  this  court  in  any  case  wherein 
adequate  relief  can  be  afforded  by  an  appeal  or  writ  of  error,  or  by 
application  for  such  writ  to  a  court  having  in  that  behalf  concurrent 
Jurisdiction. 

Bule  33.— Procedure  as  to  Orlgtnal  Writs.  Oral  arguments  will 
not  be  granted  on  applications  for  original  remedial  writs;  and 
before  such  writs  shall  issue,  the  applicant  therefor  shall  give  not 
less  than  five  days'  notice  thereof  to  the  adverse  party,  or  his  attor- 
ney. Such  notice  shall  be  in  writing,  accompanied  by  a 'copy  of  the 
application  for  the  writ,  and  the  suggestions  in  support  of  same.  The 
adverse  party  may  file  in  this  court  suggestions  in  opposition  to  the 
issuance  of  the  writ,  a  copy  of  which  he  shall,  before  filing,  serve  on 
the  applicant  Whenever  the  required  notice  would,  in  the  Judgment 
of  the  court,  defeat  the  purpose  of  the  writ,  it  may  be  dispensed  with. 
On  final  hearing  printed  abstracts  and  briefs  shall  be  filed  in  all 
respects  as  is  required  in  appeals  and  writs  of  error  in  ordinary 
cases.  Motions  for  reconsideration  of  the  court's  action  in  refusing 
applications  for  original  writs  shall  not  be  filed. 

Bule  34.— Certiorari  to  Courts  of  Appeals.  No  writ  of  certiorari 
shall  be  granted  to  quash  the  Judgment  of  a  Court  of  Appeals  on  the 
ground  that  such  court  has  failed  or  refused  to  follow  the  last  con- 
trolling decision  of  the  Supreme  Court,  unless  the  applicant  for  such 
writ  shall  give  all  parties  to  be  adversely  affected,  or  their  attorneys 
of  record,  at  least  five  days'  notice  of  such  application;  and  the 
applicant  shall,  in  a  petition  of  not  exceeding  five  pages,  concisely 
set  out  the  issue  presented  to  the  Court  of  Appeals  and  show  wherein 
and  in  what  manner  the  alleged  conflicting  ruling  arose,  and  shall 
designate  the  precise  place  in  our  official  reports  where  the  control- 
ling decision  will  be  found.  Said  petition  shall  be  accompanied  by  a 
true  copy  of  the  opinion  of  the  Court  of  Appeals  complained  of,  a 
copy  of  the  motion  for  rehearing  or  to  transfer  the  cause  to  this 
court,  a  copy  of  the  ruling  of  the  Court  of  Appeals  on  said  motion, 
and  suggestions  in  support  of  the  petition  not  to  exceed  six  printed 
typewritten  pages. 

The  notice  to  the  party  to  be  adversely  affected  shall  be  printed 
or  typewritten,  accompanied  by  a  true  copy  of  the  petition  and  all 
exhibits  and  suggestions  in  regard  thereto.  The  party  to  be  ad- 
versely affected  may  file,  on  or  before  the  date  fixed  by  the  notice, 
suggestions  of  not  more  than  five  printed  or  typewritten  pages  stat- 
ing the  reasons  why  such  writ  should  not  issue. 


Digitized  by  VjOOQ IC 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


igitized  by 


Google 


Digitized  by 


Google 


igitized  by 


Google 


